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PRErACE TO THE THIRD EDITION 


\\ e regret that though the book has been out of print for a 
considerable length of time we could not, b\ reason of pre 
occupation in other directions, see our was to bring out this 
fresh edition earlier , so, we owe a word of ■\polog> to the legal 
public for the inconrenience caused to it bj our such inabiliti 
We have howerer tried our best to make atonement for our 
(IcliiupiecN b\ effecting considerable iniproiements m the plan 
as Well as in the subject matter of the Ixiok 

The insolveuci law has now become rather an important 
1 ranch of the statute law of the couiitn , and it is with satis 
faction that we note that the subject is beginning to l>e better 
appreciated than before It is now almost a matter of daih list 
in all business and commercial centres and is engaging greater 
attention with the consequence that it js gradualh becoming 
tnori. and more cotnple\ in character We hate accordingh 
tried our best to render this humble publication better fitted 
to meet such growing needs 

The case law has been brought up to date and the diUcrcnt 
topics line been re shufiled and rearranged witli greater and 
more jealous attention to the fundamental principles of the 
bankrnptct law and the requirements of each inditnhial section 
of the Act, so as to facilitate conclusions c\en on more cotnple\ 
questions or matters not e\actl> coscred b\ judicial precedents 
1 he book lias been impro\ cd aUo in respect of main other matters 
winch wc do not think necesMia to recount here Thougli we 
are geiieralh aterse to making large quotations \et we !ia\e 
tliouqh fit to incorporate herein the Cuil Justice Couimiltee 
icport relating to nisohencj as the same contains j ^er^ nice 
ice mint of the subject, IkjHi bistoricalU and anahlicalh, and 
thus virtinlh obaiates the necesMts of writing out a sej arate 
intr< dnction for this book In olicdient response to a nui Kr 
« 1 suggestions from different quarters and jurttcularU fn n tl e 
learned editor of the Madras law Journal [tide sj M E J ml 
we ln\e gueti the Prcsideiics Towns lii-ohenca \ct and tl r 
I nglish Ihnkruptci Act in the \ppendi\ W e feel that as 
We ln\e cited a good mans decisions under tho e \cts in 
support of our eoininenls and nottrs on the proiisions tf this 
present \ct the real import and I earing of the said eleci or s 
should be fulU ascertained on each occasion b\ a dire-ct refer 
eiice to tile statute on which tlies are lu^ed 

Hills, wc ha\e tned our l>est to utilise all the a\-ailal1e 
resources to make the l*ook more useful than caer aad 1 o.>e 



that tlte tnembars of tl.o lep.1 profession tt^ 

to It ll.e same SMopatlietic consnletation tthicli tnej 

hitherto 5 lio\sn to it 
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PKCrACE TO THE SECO^D EDITION 

fhoiigh a rcMsed edition of the book ^vas long o%erdue> 
%et pressure of "ork m other directions did not permit me 
to undertake it heretofore But the recent amendments 
inlfodtictd m the 'Vet ou the recommendations of the Cull 
JiuiiLL Committee rendered further putting off of the revision 
work impossible and we had no other option but to revise 
the book ihoroighh The bulk of the present edition has 
been btvond all proportions m comparison with that of the 
previous one and conse(iuentl> , ma> not be viewed with favour 
bv the Icj^al public but Iming regard to the volume of judicial 
dvcibion*< 1 ronouuced b\ the various High Court since the pass- 
ni}. of the Vet in 1920 we found it wcllnigh impracticable to 
c< tu] revs it further It wiU be seen that vse have not adopted 
the «cissorvnn(l pvstc method of compilation which 15 ter> 
in nh in vogue ihe<e d'i>s, nor have we had recourse to the 
jncticL 0! (juoting c\tensivelv from the headnotes of reports 
in order to give a "decent look ’ to the annotations regardless 
of the evohtion of legal principles or the present state of the 
liw If notwithstanding our* such principles of moderation 
anl brcvitv the hulk of the book has so abruptlj increased, 
the gentle reader will please not look upon it with disfavour, 
but regard it is a necessarj concomitant or outcome of the 
sudden expansion of the bijikriiptcv law 

In reviving the l»ook we have literally brought it up to^ 
date Jh ih as regards the statutorj imendmetits and the case- 
h" f Ihwing our ijsinl pnnciplcs of evolution \Vc hardlj 
need sj\ nuicli m this ticlnlf as i cursorv gliiice over the 
j ages <f the IkxiV. or 1 mere look at its dimension will obviife 
the iKce*svit> of in> j^rsomt pleading Otih one word we 
fUght to here with respect to sonw. of the old cases decided 
jnnr to iq’o Our treiiment of some of tho«e decisions might 
r t h-ivc I evil f«U as some people might expect hut hw 
nil I legal cnnceptions have so rvj uUv develoj ed in recent \ ears 
tint tl decisions hi\t lost ill practical interest for us, and 
r* t iv\ iiwvcr, iiuks^, muoated with an auticjwatnn interest 
will I It up v\ith anv hvjsh wisu of paper and ink over them 
' V"’’ nakmg nn diflerence between the 

s»-cal!cd ambnrived and umwihorised reports, we firmlj adhere 



to the views we have already expressed m oiir other publica 
tions In short all attempts have been made to improve the 
book and to make it useful to the best of our ability except 
in so far as our ordinarj aptitude has suffered from a misjn'in;: 
in our mind that the book will not see such use as we should 
mtur'\ll> wish it to do in view of the mentality now wide 
spread in our judiciarv as a result of the battle cr> of law’s 
deHv raised all around, inasmuch as frequently consultation of 
law books and an anxious examination of lepal prmaples are 
m no waj favourable to speedy disposal of cases 


Bhowanipur 
\eicinber ; 7927 
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PREI ACE TO THE FIRST EDITION 

The present compilation is the necessarj outcome of the 
re enactment of the bankruptcy Jaw applicable to Jndn out 
side the Presulencj towns and the town of Ranpoon and m 
placniR It before the profession, I have no other apoloK> 
ewtpt that in view of the present commercial expansion of 
the comitrv we must now necessanly have 0 p’eater number 
of worls on the subject than before Fverj publication lecal 
or otherwise is invariablj undertaken with the object of 
rendennR useful services to those for whom it is intended and 
the present work is no exception to this general rule But 
how far this object has I ecu achieved in tins pariicullr 
instance remains to be seen An attempt has however herein 
been made to Rive a compendious diRcst of the entire Indian 
case law on the subject toRcther with an admixture of such 
of the FiiRlish ca<;cs ns niaj have some importance from tlie 
Indian point of view m a form most convenient to the 1 uv\ 
law vers and be^it calculated to entail the least loss of time m 
hniitniR up references Besides great pains have l>een taken 
to deal witli all controversial points and all matters of first 
mil rLS'ion In order to facilitate read) reference the index 
api ended to the book has lieeii made as compreliensuc as 
possil Ic We are fullv conscious that notwithstanding o tr 
lest tiukavour*. wt have not Ikcu able to make the l>ook as 
pvrfict as It nncht to have l>een We therefore mosl 
variKstlv invite from the incmliers of the profession tier 
V duable suRCcslions which will no doubt l^e ven Rratefulh 
ructived 


Bit »w vsti iR 
7 inn in ? it):i 
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\T1 MI N*T or OnjrCT*? AND Rr \SON’S 


Bill No. 14 of 1918. 


/ J / i/i iuiH rt to amend tie Vto tnesal Insol ftif% Act, igoy) 

r! c < 1 jert ( f t! Bill IS to 'inictul tliL I’rot incnl Insoh encj 
\cl :ro- (III of If/'-), which conlnms llic hu of Insohcncj 
n fo ct in Imln ontsnlc the I’fcsiilcnc^ towns 'iiul the 

• wn f f Ksncfi )!! The \ct nnic into force on the ist Jnmnrj , 
i( ^ uni ‘iiui. tht 1 with the cxccjitioii of n few tiiiitnportnnt 
c n’utnt'' 1 nik in 1014, it Ins not been nmciukd Ten 
M r'-' esjerKnee nf the 1 ncticsl worhinc of the Act Ins 
l'<i''ht to h It rnn\ ilcfects which Inve from time to time 
(’■uvoKl critici m from mo<* of the Locnl Oo\ernmcnt^ nml 
not I few f f the Jinlses who Inxe* ln«l to iclminivlcr its pro\i 
•-UT- Nnneroi « « icccstions for the smeinlment of tlic Act 
01 \ ri < ills In\c .ntso !.<.tn receuci! from time to time 
fr n tie cMiiniercnl conimimities nml members of the Icfnl 
1 ' fe'-'-ion 

2 The chief imhciitieiil of the \ct is tint it lends itself 
to the I roteetion of fninlnlciil debtors, tint it subjects on 
i nd sclnrced jtisoUcni to little or no procticsl nicoiucinencc, 
jtnl tint Its iroviMons for the inmidiment of fnndulent m 
sjhe Its are not elTectue in pmcticc 

t O le ( f the principal defects in the evistmt: hw anses 
from the fact tint the conduct of the debtor 111 nniu cases 
jieicr comes under the «cnititn of the Court Tlie stace at 
wliicli tlie misconduct of the debtor should come before 
the Court, and at which most of the proeisions nfTectiiiff 
a fraudulent insoheiit would operate is when he applies for 
his discharre Hut there is iiotliin;; in the Act which requires 
him to apple frr his discharRC, and in practice such applications 
are rare To reined> this iin«atlsfactor\ state of tlie law, it 
IS jiro ostd to include in the Act pro\isions wliicli will com 
pel an insoheiit to apple to the Court witlnn a prescribed 
I crio<l for his discharce or to lose tlie protection afforded bj 
tlie insolicncj proceedtiiRS The Court will In\e power to 
extend the prescril ed period and, when the adjudication order 
IS annulled owmi; to the failure of the insoUent to applj in 
time for his <hscliarKe, a fresh petition on the same facts will 
be barred These proposed chaiiRCS are effected b> the proviso 
to proposed new section 6 C in clause 4 of the Bill new snb 
section (I A 1 (ii) in clause 10, the aniendments in clause ix (i), 
(3) and (4), and the amendments in danse 20 



\1l\ 


THE ^ROVI^cllI; insol\enc\' act 


4 It IS coiv settleil bn lli« tinder the Act, as it stands. 
It IS not open to the Court to reiect the petition of o debtor 
on the KToiind that the application is an abuse of the law 
While admittintr that the object of an insolienc) Ian is to 
deal nith all insohcnts, nhetlier honest or not and that no 
appheant nho is m fact insolvent should be liable to have Ins 
pctitioT dismissed in linune, it seems reasonable that the Loiirt 
should hi\e discretion as to the amount of protection to be 
nfTordtd to a petitioning debtor m each individual case, the 
debtor beiUK required to shou that he is in fact unable to pa> 
his debts and that he has not concealed his property These 
changes in the cvistinfr law are effected bj the amendment in 
clauses 0 and lo (:) and b> clause 12 c^hich inserts a new sec- 
tion i6\ ns to protection orders on the lines of section 25 of 
tlie Presidencj Towns Insohenc} Act, rpog 


A further defect m the Act is the absence of provisions 
sufTiLientlv defmm;: the power of Courts to decide questions of 
hw nnd fact ansinR in insoheno proceedings In certain 
cases e c those mentioned in scrtions 18 (t), 36 and 37, the 
Court is crnr>owered to pass orders, and section 47 defines the 
Rtiunl lowers of the Court in regard to proceedings under the 
Net but iiowlicrc IS n general power conferred on the Court 
to dell with and decide important questions of law and fact 
ffg a qucbtion of title to propertv) winch nia\ arise in the 
insohencv proceedings This question has recentlj been the 
sulject of conflicting decisions m the Allahabad and the Cal- 
cutta Ilich Court In Nilmem Clieadhn \ jlurga Chnran 
< h-** Jjjjj (.2 C \\ N “04) the Calcutta Htgli Court dissenting 
from the \lhlnbad High Court held that the Iusol\enc> Court 
has ii) «i ch i-ower and that a question of title to property 
should K iritfd m a separate suit It is olniouslv desirable that 
ihu I nJlui tietwicn the two High Courts slioitld be tenmnalc«l, 
an* Invuik. i«..Trd to prcvaltticc of bcnanti transacMous u 
India and the imp< rtance of arming Courts wuh avlequate 
powirs for the rcalKition of a«:sets 111 the interests of 

vriditoTS tin. 1,1 itntnicnt of India are of opinion tint the 
t-onrt slionld be given (\ 11 power to decide all questions raised 
m insnlscno procccdini.s aau«« a of the Bill accordingly 
^ncls a irovLion on tl i hues of «ecuow - of the Pitsulenc> 
Towns In«oUtncv Act ^ 


< PrnccKlmcs instmueil av.mwst fraudulent insolvents are 
re-ptntlv in rtcl.ois This is hrgeh due to the lack of 
IrTrt'uhl"} 1*' he adopted b\ the 

b I (W v' "f'’' of slil-vec 

if 1 \ ^ n IV I niliiu vvciie nuinl bciiip Inil to the 

,|„7| . '"■ntnllv.cnnliv ilifiiciiltirv It „ pronov,,! 

I nlh. VI vVshoXbo 



\OTrs ON CL.\csrs 


IX 


-imcndc^l ftii the lines n{ section ie>t of tlic Prcsulenci Towns 
Insrhcrww \ct snd thit tile procedure to l>e followed on a 
{Inrcc ‘■h njl 1 l*c defined nn the lines of section 104 of the Act 
It IS j rn to cml^rKh these pro\isions in the two scpsnte 
s< ti IS 4 \ nnd 4' n inserted !»' clitise lo of the Hill which 
aW mst-ts T new section 4 C coiitnintnc proMsions simihr to 
il s{ f) ve-tion 105 of the Prcsidcncs Towns insohenej Act 
It Kins (Usirallc to nnke it clcir tint ^ dishonest insolvent 
V \ Ins K-tn cnnltv ol nn o^Icnce under the Act can be pro 
(ctlcl ^ninst even nftcr he hns obtiincd Ins discharge, or 
fttr n o nil suion snl rnltc*! bv him Ins been accepted 

Til si inniarv administrnlion of pettv insolvencies is 
11 w r».il\ i. vin cd I \ niles midc In the Ilieh Courts under 
sfiti 1 u (r of the Act but It seems dcsmble tint the 
\i iisilf vh nld conlun more detailed provisions than at pre 
su mil lint fnrthtr sjtnphficntion of procedure should be 
I'lii-tv ' It is jri’i’Kistd therefore that, 111 addition to an> 
fi rthc 1 1 dificatif ns to Ic made In rules section 4^ should con 
t in iirtnn difuinc provisions, and it is tlioujtlil tliat, if these 
tliiicvs an made ii would be well to confine summarv adminis 
trail n t cases where the assets do not t\eecd Rs 200 instead of 
tl I IMS me limit of I\s 500 and to reserve a discretion to the 
t. lilt t dirwt thi <r<Iiiiar\ procedim to be followed 111 cases 
whin It thinV-s such a cour<c desirable 

'■ Tin. St aintndments will it is hoped, po far to check the 

jbusts rcivikTed jossibie In the defects lu the eNisliUR hw 
0 Opporttiiiitj has been taken to cITect certain minor 
,.mLn<lnienls in the Act and an explanation of tlic reasons for 
the chances propo‘ed will be found in the Vo/es Clauses 


NlSII s, 

1 1 c 1 III UlgU^l IQtS 
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G R LOWNDES 


I'ulU^licd in llie fnifia Gazette, dated 7I/1 9 c/’fe»ifcer, 
in lari I {age 63 


NOTES ON CLAUSES 

Clause 2 — The expression "aaailahle act of insolvency” is 
not used jn> where else in the Act, and a definition therefore 
seems uiinectssar> No such definition is to be found m the 
Presidencv Towns Insolvency Act The amendment m the 
definition of ‘‘propertj” makes it clear that trust property is 
not to 1 c dealt with under the Act as property of the insolvent 
It IS proposed to include 0 definition of the expression, “transfer 



TUI- 1 1 0\ INCI^L 1NS0L\ ENCV \CT 


of proporti" on tl.c hues of the defin.lion m section 2 of the 
rri.si(Ieiic> Towns InsoKeno Act 

}~ts principally a dnftiiifi: amendment T 1 
oriK)'ttmih In^ been taken to split up section 6 into five 
«anntc sections with a vnew to reamiiKe its different parts 
m tUur Imncal order New section 6A merelv reproduces 
tM^tmc s,.ciion 0 (6) New section 6n deals with the conditions 
on which 1 creditor mav petition and reproduces cxistinR sec- 
tion 0 (4) and (<;> N'ew section 6C deals with the debtors 
pt.tniQU and reproduces evistmc «ecttoti 6 (3) with the addition 
of I |un\i«o whuh is a corolhrv to the amendments in clauses n 
nn.l > » f tin. Ihll recanling the annulment of an order of 
adjudicati m 

sL^tinti ' n re|>Todiices existing section 6 (2) vvith the 
a«l ti n of a irt)\iso which is designed to cure a defect SeC- 
tum ' I lu' <lf>wn wher». m msohenev petition is to be pre- 
't ru 1 hut d ex not contain am saanig m the event of the 
Utui 11 h«.iiic ] re tilted in the wrong Court The point was 
nixtdm t/iiffn / ,r'/iin<fv II <iPon, (18 C \V N 1050), where 
the mx h^nt xuccessfuUv presented an appeal on the ground 
tint tilt 1 ctiti III hid !«.<.n preniitcd m tlic wrong Court The 
P’< I fist 1 provi' 1 is intended to slop this loophole in the cxistnij? 

I lU 

Nti stitKii «r merelv reproduccx existing section 6 (i) 

c/iinc r mitiids stction 10 to make it clear that the obicct 
• f c< ntmiiing jirfXttdmgs on the death of the debtor is for the 

I I r| xt « iilv of rtalibing and distributing Ins propertj 

( hilt, amtndment appears to he neccssarj in view 

' 1 tilt 1 r vix . to M-Ction 6C 111 clause 4 and section lA (11) m 

vli I't I 

f Jii.ff stitioii n (3) gives power to appoint an interim 
ri iivir It im tmu Ittvveen the admission of the petition and 
tlu f iicr if nil}u<lmtion Hit Uit. Act n silent as to the powers 
'V m iiiifTim rtitivcr It is coiisukrcd desirable that an 
'» I fif’i rcvtivtr xhoiilcl nomnllj le appointed when the pctl 
lu \ IX i.liumcd and should It irnitd with such of tile powtfS 
I lUrralU on s ttctutr wndtr the Code of Civil Procedure 
ax d t Cf wrt nn\ dvHct tCf xtction 16 of the Presidcncv Town* 
Iwi vt-Kv \cti U IS thought, howtvtr, tint these provision* 

w I !<i comv inrrt appropriatcls into stction 12 of the Act 
Chiif ^-ix cniistqutntnl to the amendment in chine 7 
fr^* 1, 'S anicnilmi.m ix conscfiuentnl to the 

‘ IS ai cnil"'eTit m ent st x\ 


I.. >_ ih ir.ciK 1 v.cwon 1, i.rnicctioii orikr 


ra 1 'iV- ■" ‘'"Vi;"'" p-in 

t a. I ' 5 a lit tile '■tatinioit of Oilmen and RnMne 


\ -vTr*; ON 


M 

t II '( Tlic fir‘t amciulmcnt one of dnftinp, and 
tU •■m n I IV <lc«icncd to ol Mite the nccc<:vit\ of «ciidtnp 
no lets X credito-s uho luxe not M.t proxtd tlicir del ts and 
tlinv t vlmncn llic rrocccdinc^ 

t ini 4 n th VNtim i( (ii and section 27 contcniplitc 
It o ilitx <f 1 minjovitjon or «<hcnic Itfctc idjiidicition 
Tl t I t I knex Townv In^ohtncx \ct in «cclion 2'', on the 
1 tT Inn 1 n i]\ CO ilcniplitcs 1 comj > uion after nljudicition 
^ k 1* ! nutivli 1 ivt 1 corajuxsiti m cin Ic nndc (i) after 

tlu t (inn., 1 r nl j nor to idjudintion or (2) after 
a’ I h Ji n Iti nn Icr the In hati law there is no reccninf: 
kr j cl in a! all and the order of adjiiihealion )•> nntk 

ill 1 ir 1 ^ ‘ t* c }>ttiti 1 It is \erv iloiihtfnl uhctlicr 

k t’ I 1 r \ r tnl InvoKincx \ct the Co irt uonlil ha\<. 

Iti t the m e vir\ { cts t justifx it in ikahnt: uilh Cfin 

I I 11' ' 1 t es J nor to adjuhcatinn It is ihercfori. 

1 H 1 t I 1 \ in th ' rc' fct t! e procedure under tlic I’re 

ki \ r<\\n' In'fKencv \ct ml allow coinjKis tions md 

' 1 etucs nl\ aiiff aljuhention Tins is clTecttd 1 \ the first 
tw JTTienlueU The third anieiidinent in tins chu«e js a 
af me le Cl 'u! vectnn (-) of seNtion 2" 

< Jai f < \s It Stan K se<tion j would not pretent the 

'I 1 I tl e k! t r s J ro, ertx from 1 cint: sold for the benefit 

<1 1 in 1 M h il creditor after the filnic of tlie petition and 
K' re the order <i adjndication is mxds The amendment pre 
veils this anil 1 rmes the «ection into line with section 5-? of 
the Pre-idcncv Towns rn«olveiicv \et 

ilaure — This amendment is consL-fpiential to the pro 

I I’lse 1 definiiion of “transfer of prom.rtv * in section 3 

Clause 1“ makes it clear that the transactions referred to 
111 secMon S arc I a f de transactions riierc appears to i>e 
n > d ju! 1 that this is the intention 

Clause 1^ — \pparentl> the ilnties imposed on the debtor 
liv sul^'e-ctinn (1) of section ja arise as soon as the Court has 
nude n order imder section 12 (1) It seems dcsirahk to make 
this clear It is difficult to slc liow the debtor can le under 
am oblication to assist in the distril ition of his propertj , 
unles^ he is aljudced an insoUent It is proj osed therefore to 
amend the conclndinR part of subsection (i) and to releprate 
to a separate subsection the jiroMstniis which impose on the 
debtor the dutv of aidiiiR in the iliMribulion of his property 
Clause iS effects the«e chanRes 

Clause 21 — The elTect of cMstniR section 45 is to release 
a discharged insolvent from liability under an order main 
tenance made under section 4*'8 of the Code of ^ ^ >- 

cednre iFqS, and m this resj ect the section is « 

section 45 of the Presidency Towns Insolvency^ 
posed to brmR it into accord with the latter 



tllE PROVINCIAI, INSOtVENCy ACT 

Clouse 22 —Its '> 2 W of fl >0 powof wtaol *0 proposed new 
section vV o'onW roofer ou Courts exercisme insolvency juns- 
diclion It IS proposed to provide specificallj thut decisions in 
the evercise of this po\^er shall be appealable 

Clouse 24 —finder the Indian law no statutory disabilities 
attach to the position, of an undischarged insolvent It is doubt- 
(til uhether public opinion m thxs country is at present inclined 
to attach much disgrace to a person in this position, ^ut it 
apiears desirable that the sense of the community sboutd be 
-stimulated by proiiding certain statutory disqualifications m 
addition to those already imposed, eg by the Regulations 
relating to members of the Legislative Council A parallel 
proMSiou IS to be found m section iz of the Bnnhruptcy Act, 
iSSi (46 A 4 Vict c 52) 

Clause '■i —These amendments are introduced with a view 
to cnrnil tlic escessne number of notices which are at present 
required to be pubb'ihed in the Gazette ” 

rith/ishcd m Ihe India Gazette dated yth September, igtS, 
in (art I page 6$ 


falTECfl OF THF HON BLC MEMBER IN THE 
COLNCIL \tHILE INTRODUCING 
THE bile 

Tuf Hos nu Sir Gioroe LowndfS — 

\(\ Ior<l I bee to mo\c for leave to introduce a Bill to 
anu.nl the I’foMucial InsoUencj Act 1907 The Act in ques 
tion nas intro<luccd and passed sbortU before the passing of 
the iK\ Cnil Procedure Code of 190S in order that jt might 
tibc tiK ihce of the \er> mdimentarj proMSions for dealing 
iiiih nj'-ohcrjts otitside the presidency towns which were con 
lamed m that \ct As Members of this Council are aware 
die other Insol\enc\ Act ne bate m India the Presidency 
Tossns \ci applies onh to the presidencj touns and Rangoon 
IlKTL Inst leen proposals that it should be extended but the 
cMuision m mv case tvill onlv make it applicable to other large 
t uns of India such as Ririchi Caunpote and so forth and 
tUr JoTc n IS clcarli nccessar> for us to base a proimcial Act 
■> ■simnle uai outside the 

li ger ton ns fie \ct of 190- nis largeb exnenmental at 
tK tune It was ^ ass*.,i qthI ni\ predecessor m ofTce Sir Erie 
lllh 'u'im f"'"' Committee on the 

n MS ," nhmi;'', "’’u “ Bstisfacton 

niMsun 1 tiunl. „e ^3. sa, that the experience of ten 5 ears, 
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Xlll 

< clcvc'^ \cirs, now, has shown that Uns was not an unwise- 
fn*cca'-l Ihnnq the ten \cars wc have had criticisms of the 
p*f'\T‘ions of the \ct both from the Courts and ironi the general 
I nllir nnd not sera lone ago, it a\as thought desirable to 
a(ld-c«v Loc-al Oo\cmmcnts on the subject The replies we 
*^ec-ti\c 1 ‘-howcal that complaints were frequent, and that there 
\ I'c mans defects in the \ct which it was obaaous ought to 
Ik rc nidicd \s a rt«ult la«t Vptember, '^c coiuened m 
a ®*nall infoTnal Committee to deal with questions winch 
Wire t’ n 1 cf )'c i «• We had the assistance of \anous Hon’hle 
^Il^)^crs of tins Council including nn Hon'ble legal friends, 
^IT Chaiih mil Mr kri'-hna ‘'alias , tn\ Hon'ble colleague, 
Nir W illnn \ inctnt attended the Committee and we also had 
tilt licnifit of -sir \'lmto'h Mtiklicrji's great cNpcncnce We 
1 1 tai Iii'*rirt judecs if I rt"icm1*cr aright, on tlic Committee, 

a 1 1 wt ha 1 a ijj> from Madras Tlic matter was care 

full' coi ‘idfi 1 and \cr\ talinble recommendations were made 
tf < fMtnneiu 1% ilic Comnillcc, the outcome of winch is the 
piLv.m IJill The Committee thought that it would be unwise 
tr rtjtal till existing \ct and that it would he suflicient to 
a^un 1 It though as Hon Me ^fcml»c^s will sec the nmendments. 
< "K t ) a oonviderablc number, and we of course accepted that 
\iiw Tile I rt'ciu bill IS to some cNtcnt complementarj to 
till I stiri Us loans \ct which was passed m the last session 
<f till Lo ncil Ibnblc Members ma\ rcmcmlicr that nij 
Hon Me coUtagaie the Ilomi Membtr then in dealing avilh 
the Lsurious loans \ct i>ointtd out that it would be necessarj 
and indeed onh fair alongside of the Usurious Loans Act either 
to pass a new protincial msohenct Act, or to amend the exist- 
ing Act, and this bill is now introduced m fulfilment of the 
promise ailiich I maj saa was then made 

* ‘ The main defect in the old Act aaas that it lent itself \er> 

largclj to the deuces of dishonest debtors As the Usurious 
1 oans Act was introduced for the protection of honest debtors 
against dishonest creditors, so an amended insoUericj Act is 
ncctssar\ for tht protection of honest creditors against dis- 
luncst debtors Under the present Act it is comparatuelj eas> 
for a dishonest debtor to eaade his responsibilities As man> 
Hon bk Members will hnow, it is quite a common thing for 
a man when cornered, so that he has either to go to jail or pat , 
or to lilt Ins petition in jiisolvcitcy There is a provision 
[sec 55 ( 4 ), I tliinl ) of the Ciul Procedure Code which entitles 
him on guing notice that he will file his petition to have 
execution against his person stayed, and we shall undoubtedb 
ha\e to consider whether that section of the Civil Procedure 
Code will not have to be amended if tins bill is passed in its 
present or an> other form but I will pursue for the moment 
the course of the dishonest debtor , he files his petition, and 
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me \ct. ani\ he is practicallj protected from going to jail again 
Tint IS siifScieiit for him . that is all he wants , he does i ot 
want to I.a> his debts , all he wishes is to escape the Penahi 
o\ )m\ U Is not necesaarj for him to npplv for his discharge, 
.md muil he ipphes tor it, the Court has practicallj no power 
(\cr Ins niiscloings The existing Act, it is true, la>s certain 
«lis. dnUties on an undischarged insolvent, but these do not affect 
lilt, dishonest debtor He cannot borrow nioiiej without dis 
(.1 Hiiif, Ills t.ondiiion Rut, in the first place, he probably does 
111 i kii m that there arc anj such disabilities at all , if he does 
he I rnus all the same m disregard of the Act, and nobodj 
iiki-s tlic tDiihle to I rosecute him Iheii again no stigma 
uli itc\cr al I arenth attaches to being an undischarged bankrupt 
mulvr these conditions Of course m other parts of the world 
the stigma is great but apparenil> among provincial insolvents 
there IS no iceling at all on the subject and the\ can go on 
lorrowiug for jears This is the state of things that we have 
tried to leniedv b\ this Amendment Bill ^Ye propose in the 
tirst [ilace to make it compulsorj that ever) petitioning insol- 
vent should appl> for his discharge within a time to be 
presented b\ the Court which we hope, will in most cases 
lie a fairlj short one If the insolvent does not apply for his 
discharge and u must be remembered that Ins doing so will 
vinllc the Court to deal with anj malpractices he maj have 
vomnutted lie will lose the protection of the Court altogether 
Ills adjudication i ill be annulled, and it is provided that he 
cannot file another petition on the same facts That in the 
tirst (ilacc 111 the second place, wc propose to abolish the 
mtoinatic protection which he gets upon adjudication It is 
proposed In this Bill to repeal the provision of the existing 
\lI which provides that immediatclj on adjudication, the in 
voUent should be released from jail, and make it necessarj lor* 
him to ayipu to the Court for protection, leaving it to the dis- 
cretion of the Court to grant him protection in any degree it 
thinks fit Then, in the third place we propose to Ia> upon 
hull as an iiiulischarged insolvent, so long as he reraains 
^uldl^charRed certain civil disabilities, such as incapacitj to 
hold certain offices This is, if I mav sa> so, fairh based on 
the rnnciiile that a man who cannot manage his own affairs 
slmuld not le entrusted with the affairs of others It will be 
for tlic ?dsct ConuniUct. to consider whether in this resnect 
wt liave gone hr enough 

'Tlie hill IS ratiier a long one and owing to its being in 
he usual form of amending Acts is rather a difricult one to 

an ! hU ‘""'ri Olijects and Reasons 

and the Notes on Clauses rather more complete and full than 
t cj would ordinatil> be 1 do not propose to go through the 
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\anoiJs amendments in detail, but there are one or two points 
to which I think, I ought to refer \erj shortlj The first is, 
that the present Act gi\es no precise power to an Insolvency 
Court to decide questions of law or fact that arise incidentally 
in the course of lusoUenci proceedings With regard to this 
there ha\e been conflicting deasions in the Allahabad and 
Calcutta Courts, and we think that the point should be definitely 
settled b\ the amending Bill It is not altogether easy to see 
which IS the wasest course to follow If the power to decide 
questions of law and fact does exist, a summarj decision b} a 
Court of Insohencj ma5 ha\e more farreacliing effects than 
was intended at the time On the other hand, if the power 
does not exi«;t, all the Court can do is to refer the parties to 
a separate suit, the result is interminable delaj during which 
the wearied creditor maj be dnven from Court to Court, and 
eientuallj may have to come to a compromise with the Jebcjr 
on disadvantageous terms We have chosen what we think as 
at present advised to be the better of two alternatives, and have 
provided that the Court shall have power to decide anj ques 
tions that arose incidentally in the insolvency, but leaving it 
to Its discretion whether it should do so in a particular case or 
should refer the parties to a separate suit Between this Scylla 
and Char>bdis we hope that the Select Committee will be able 
to steer our bark to safety I maj sa> that in regard to this 
point, as in manj others where wc have proposed amendments 
of the Act, we have adopted the corresponding provisions of 
the Prcsidenc> Towns Iiisolvencj Act The Act was passed 
just two jears after the Provincial one, and seems to have been 
rather better considered, and in mauj cases, I may saj better 
drafted We think that there is no reason wh> there should be 
anj material difference in minor provisions between the two 
Acts, and therefore in raan> cases where wo wanted a better 
model vve have gone to the Presidencj Towns Act and adopted 
provisions from it 

“The next point to which I should like to refer verj 
shortlj, IS the amendment which vve propose in Section 12, 
that in every case, unless for reasons to be recorded m vvnltng 
the Court otlicnvise directs, on a jietition of insolveiicv being 
admitted, an intertm receiver should be appointed at once, in 
order that he mav be in a position from the verj outset to get 
hold ol the assets oi the insolvent Tn this connection, 1 ought 
also to refer to the question of Official Receivers No doubt 
for the efTcient administration of anj insolvencj a competent 
Official Receiver is necessaij and if wc could provide Official 
Receivers throughout India for all the mofussil insolvencj 
•Courts, wc sliould be veij glad to do so But as Hon’ble 
Members are aware Offiaal Receivers have to look to fees for 
Iheir remuneration, or at all events Government would have 
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to consider the question of fees m fi^ng their remitneratfoir, 
and t!ie fees m most District Courts m insolvency matters would 
be %er> small Therefore, though we recognise that it would 
be i erv desirable to ha\ e Officud Receivers, if we could, through- 
out India the cost would practically make it impossible, and 
Me do not look foniard at present to any great extension of 
the s% stem of appointing OfScial Receivers Where there is arr 
Official Rcceuer, he would no doubt normally be appointed 
iiilcnnt rcceuer We have provided that an tniertin receiver 
should have all the powers that are conferrable on a receiver 
under the Civil Procedure Code Xn this respect, again, we 
have followed the model of the Presidency Towns Insolvency 
Act 


The next point 1 should like to refer to, is the penal provi 
sions of the \ct Section 43 of the existing Act is lacking in 
precit.ion and clearly wants re modelling Its form has led to 
manj di/HcuItieb and we therefore propose to recast it, again 
re-orting to the model of the Presidenc> Towns Act, which 
seems to us to be better I should like to say in this connec- 
tion that the ideal state of affairs would undoubtedly be that 
an Iiisolvencj \ct should itself deal only with what I may 
call the special offences under the Act, such as refusal or neglect 
to compK wnth orders of the Court or statutory requirements, 
and that all graver offences such as fraud, gross misconduct 
and the like should be left to be dealt with under the provisions 
of the genecat law I should like myself to see a Chapter of the 
Pena Code dealing with all such offences and m that case 
tu sliouW be able to omit both from our Provincial Insolvency 
\tt and the Presidency Towns Insolvency Act a good many of 
’^ 1 ”^ Pro'iMons The Insolvency Court would then 
SLr off n ' offences, and m respect of any 

graver offences which came to its notice during the enquiry it 
would only order prosecution m a crimmaJ Court That is I^will 
no s.v an Utopun idea-I think U is an idea that ivV may be 
able to bring into practice before very long It Me nnt Jf 

.0 .. » po,.b.. r.ece 

«.U, ^ '0 

Minll inv)]veiit estites ^ W- nr ^ ^bmmarv administration of 
Innliir m oSer ttoMW •''= Procedure 

up and dtstributioii of windinjt- 

ln\e alrcid, referred reeom™!, 1 a c CpnPn'ltee to whicfl I 

t.me. It l,as Wn s At the same 

nsesteo to us Hat l!,e nght poticy tvoiifd 
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rather be the other waj, to brincf m rather bigger estates, and 
in«;tead of reducing the limit, to extend it from Rs 500 to 
Rs 2,000 Here again, i\e hope that the advice of the Select 
Committee will assist us I should state that it is not proposed 
to proceed wath the Bill at present but merelj to publish it 
and take it up again next Session 

I regret that I ha\e taken so long oier the explanation 
of this Bill a \er> dull matter m this exciting time, but it is 
one m winch I ha\e taken great interest, and I hope we may 
look forward to its being a useful, and at the same time a 
non contentious piece of legislation ” 

The motion was put and agreed to 

The Hon ble bir George Lowndes — “JIj Lord, I beg to 
introduce the Bill, and to ino\e that the Bill, together with 
the Statement of Objects and Reasons relating thereto be 
published in the Gazette of India in English and in the Local 
official Gazettes in English and in such other languages as Local 
Governments think fit’* 

The motion was put and agreed to 
Published in Ihe India Gazette dated }4th September, 1928, 
IK Part VI page 761 


STATEMENT OF OBJECTS AND REASO>^S 

The following report of the Select Committee on the Bill 
further to amend the Provincial Insolvencj Act 1907, was 
presented to the Indian Legislative Council on the 34th 
September, igig 

We the undersigned Members of the Select Committee to 
winch the Bill further to amend the Provincial Insolvency Act, 
1907, was referred, have considered the Bill and have now the 
honour to submit this our report with the Bill as amended by 
us annexed thereto 

The Hon'ble Mr Krishna Sahaj has ceased to be a member 
of the Council and the Hon’ble Mr Kesteven has not attended 
the present Session, and they have therefore taken no part in 
our deliberations 

2 The following paragraphs enumerate and explain the 
principal changes which we have made m the Bill For the 
most part they have been suggested to us by the cnticisms 
which have been received from or through the Local Govern- 
ments Further modifications which we do not specifj in 
detail in tins Report are mainly m the nature of drafting 
amendments 
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1 rinuse 2 We ajjree with the opinions which have 
leen^frceh expressed that the proposed addition to the defini 
non of ‘'ptopert>” is superfluous, and that a more ^ctirate 
definition of creditor” should be provided For the 

latter cNpression we have adopted the definition which has 
rcm'inied iinchanRed m the Enslish law for many years 

Chusc 5 'Yhe pimciple of tne new section 3A., which 
wiU le added to the Act b> this clause, ha*; been generally 
ai proved bv its critics It has been suggested, however, that 
a decision given under the provisions of this section should 
operate ns res )tidicata as between the debtors estate and 
cl'vunn.tvU against the estate We consider that this is a reason 
able suggestion and have given effect to it in sub sec (2) We 
nl^o thmU that where the Court does not consider it necessary 
to decide anj question of title arising in the course of the pro 
ccedings It should have power nevertheless, where there is 
fnma facie proof that the debtor has any saleable interest in 
propertv to direct the sale of such interest This is provided 
for in sub section (■>) 

Clause 4 \\ c consider that inability to pav debts should 

m all cases be a condition precedent for the presentation of a 
petition and for this purpose we have made a slight addition 
to ^ec 6 C (il which in the Bill atiueited to this Report has 
become section 6 B (i) 


Clause " There has been considerable criticism of the 
provision introduced b> tins clause which it was considered, 
tnaefe it practicall} obligatory upon the Court to appoint an 
infertm receiver in lU cases We think it is desirable that the 
Court ^lioiild ordinarily appoint an inienm receiver whenever 
T (letition 18 presented bv the debtor and that full discretion 
should te left to the Court in other cases and we have made 
the tiecessarv amendment in this clause 

ft Ins been pojiitecl out that the Bill does not place the 
ifi^crnn receiver ui the same position as an ordinary receiver 
as rtgards seciintv remuneration and obligations and we have 
iliurcforc m a new clause i-A of the B /11 made an addition to 
I'l of the Act which provides that that section shall, so 
Ilf K iin\ IV aj j }v to I icTifn receivers 


<h:i eo !! ,ll, reference la Uk Mtiari proposed b\ this 
linn in sec 11 It Ins Ixen oblectetl that it tvill imolte a 
.rsh.m„an lit, turn ,„to matters tth.ch attU Ime to be cone 
ntn t„Hi at a later alane parttcnlarU ti it ,s alleKed that there 
has luen am freinliilcm concealment of assets To meet this 
> I )«tion ne hate rrosa.Icl that at the stane „ifh sihicTi section 

inahhu wTa/hts ffi 
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■accept a scheme of composition or are atjreed that the petition 
should be dismissed At the same time it is not advisable that 
proceedings should be delayed ^\hile the Court investigates any 
proposed scheme B\ the second amendment which we propose 
in «ec 14 the Court will have discretion to dismiss a petition 
Wnth the consent of all parties who have appeared 

Clause I"* There is no provision in the Act for the dis 
missal or stay of suits which are pending against a debtor 
when an order of adjudication is made against him We have, 
therefore proposed the addition of a new section i6A on the 
lines of section r8 (v) of the Presidency towns Insolvency 
\ct loog 

We have also provided however in a new section i6 C to 
arrest a debtor who has absconded after an order of adjudica 
tion has been made against him 

C/aw^f IS This clause proposed to bring sec 34 into line 
wnth «ec So of the Presidency towns Insolvency Act, 1909 It 
has evoked considerable criticism particularly with reference to 
the difficulty of proving whether a creditor had notice of the 
proccedmgs or not We therefore, propose to restrict the 
rights of creditors under execution to assets realised before the 
admission of a petition We provide at the same time by a 
new clause 15 A amending section 35 of the Act that the costs 
of the suit as well as of execution shall be a first charge on 
propertv delivered by the Court under that section to the 
Receiver 

Clause 17 We have brought the proviso to section 38 
into line with that appearing in section 57 of the Presidency 
towns Insolvency Act, 1909 

Clause 19 The Committee have considered a very large 
number of suggestions with regard to new sections 43 A, 43 B, 
and 41 C which are introduced by this clause of the Bill The 
only suggestions that vve have adopted are to provide that 
sentences of imprisonment in respect of offences committed m 
the course of the same insolvency proceedings shall not exceed 
in the aggregate two yeas, and that the Court may, instead of 
inquiring itself into an offence under sec 43 A, make a com 
plaint to the nearest Jlagistrate of the first class We have 
carefully considered an important suggestion that, where a 
sentence not exceeding three months has been passed by a 
District Court there should be no appeal, but vve think it would 
be inadvisable to introduce any such provision into the Act 

Clause 20 It has been suggested that provision should 
be made for the cancellation of an order which annuls an order 
of adjudication where the debtor is able to satisfy the Court 
that he was prevented by reasonable cause from presenting or 
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1 Clause •’ We OKvee with the opinions which have 
l«.cn^{rceh e4resseii that the proposed addition to the dehiii 
Mon of ■■mSv" 15 snperiluoiis, and that a more accurate 
ilefiiiition of ‘'secured creanot" should he provided For the 
latter cxpressiDii vie have adopted the definition which has 
remained imclianKea in the English law lor many years 

Clause , The principle ol tne new section 3A, which 
Pill le added to the Act bv this clause, has been generally 
iiproied In its critics It has been suggested, hovveier, that 
3 <kc!sion CIV ell under the provisions of this section shouw 
Tipente as res judicala as between the debtor's estate and 
claitmnts icaiiist the estate We consider that this is a reason 
'vblc succestion and have given effect to It in sub sec (2) we 
al«o think tint where the Court does not consider it necessarj 
to decide anv (\\ estion of title arising in the course of the pro 
cci-dmRS It should ha\e power nevertheless, where there is 
pnma /actc proof that the debtor has an> saleable interest m 
properts to direct the sale of such interest This is provided 
for m siib-sectioti (,>) 

C/auJc 4 c consider that inabihtv to pav debts should 
m all cases be a condition precedent for the presentation of a 
petition and for this purpose ne have made a slight addition 
to «ec 6 C (i) which m the Bill annexed to this Beport has 
become section 6 B (i1 


Clauir ' There lias been considerable criticism of the 
provision introduced bp this clause which it was considered, 
made it practicall} obhgatorj upon the Court to appoint an 
tntcfim receiver in all cases We think it is desirable that the 
Court should ordinarily appoint an interim receiver whenever 
T \ etition IS pre«entcd bv the debtor and that full discretion 
should be left to the Court in other cases and we have made 
the ntces^nn amendment in this clause 

It Ins I ecn pomted out that the Bill does not place the 
tnicnm receiver in the same position as an ordinary receiver 
SS rcRirds sccnritj remiinention and obligations, and we have 
tJier<.forc in a new chuse 1- A of the Bill made an addition to 
'V. tS of the Act which provides that that section shall, so 
far is 111 i\ It aj j Iv to m/frim receivers 


t J 11. <f 0 \\ ith reference to tlie addition proposed b\ this 

<)ui«c to «tc M It Jnv bten obicctcil that jt will invohe a 
TrehiiumiA inrjinrv into matters which will Inve to be cone 
into fnlh a later .ttge particuhrh if jt 1, alleged thit there 
fnv iKcn ati> fraudulent concealment of assets To meet this 

ao"'"'" 'lilt It sboiiM not he newsnty in all cases 
lor Ac Com, rrocrwl ad, I, canon nhere all the partSs 



ST\TEMENT OF OBJECTS AND REASONS 


NIX 


-accept a <cheme of composition or are agreed that the petition 
should be dismissed At the same time it is not advisable that 
proceedings should be delajed while the Court investigates any 
proposed scheme the second amendment which we propose 
in «ec 14 the Court will have discretion to dismiss a petition 
With the consent of all parties who have appeared 

C/aH5c I-' There is no provision in the Act for the dis 
missal or stav of suits which are pending against a debtor 
when an order of adjudication is made against him We have, 
therefore propo«ed the addition of a new section 16A on the 
lines of section iS (v) of the Presidencj towns Insolvencj 

\ct IQOQ 

We have also provided however in a new section 16 C to 
arrest a debtor who has absconded after an order of adjudica 
tion has been made against him 

C/ausf 15 This clause proposed to bring sec 34 into line 
vvnth eec of the Presidencj towns Insolvency Act, 1909 It 
has cvoVed considerable criticism particularly with reference to 
the difficultv of proving whether a creditor had notice of the 
proceedmgs or not We therefore, propose to restnct the 
nghts of creditors under execution to assets realised before the 
admission of a petition We provide at the same time by a 
new clause 15 \ amending section 35 of the Act that the costs 
of the suit as well as of execution shall be a first charge on 
propertv delivered b> the Court under that section to the 
Receiv er 

Clause 17 We have brought the proviso to section 38 
into line with that appeanng m section 57 of the Presidencj 
towns Insolvencj Act, 1909 

Clause 19 The Committee have considered a verj large 
number of suggestions with re^rd to new sections 43 A 43 B, 
and 43 C which are introduced by this clause of the Bill The 
onlj suggestions that we have adopted are to provide that 
sentences of imprisonment m respect of offences committed in 
the course of the same insolvencj proceedmgs shall not exceed 
m the aggregate two jeas, and that the Court may, instead of 
inquiring itself into an offence under sec 43 A, make a com 
plamt to the nearest Magistrate of the first class W^e have 
carefullj considered an important suggestion that, where a 
sentence not exceeding three months has been passed by a 
District Court there should be no appeal, but we think it would 
be inadvisable to introduce any such provision into the Act 

Clattse 20 It has been suggested that proinsion should 
be made for the cancellation of an order which annuls an order 
of adjudication where the debtor is able to satisfy the Court 
that he was prevented bj reasonable cause from presenting or 
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Pto««utins tis application for discharge are of opimon 

SSTt IS rea-onable that there should be poner m sich a case 
to permit a debtor to present a fresh petition if he is able to 
satisfs the Court which annulled the order of adjudication that 
he hid reasonable cause for his failure The necessary amend 
irent has teen introduced into sec 6 B (’) which was onginalls 
a I o'l o to section 6-C . , , 

Cii i*. -t thmV there is coitsidaraWe force in tne 

contuntinn put fon\ard l\ '.e\eril aiuhoritie* that section 45 (2) 
01 tl e \ct as It ctintli piles an undue jireference to those 
creditors nho refrain from makinff am attentp^ to pro\e their 
dcbt« \\ e ha\c therefore provided as lit section 45 01 the 
Pre idenr' tonns In'ohenci Act that an order of discharire 
«hall relei*^; tl e m«ohent from all debts prmable under the Act 
cfaiiif '• Thee are conflicting decisions of the Hr?h 
Courts as to the meaning of the irord> “anv person aggneied ’ 
We halt therefore proposed further amendments jn section 46 
o( the Att Vstth the ohiect of tn,a.V.i.ag it clear that creditors as 
well as the receuer are entitled to the beneflts conferred bj 
that section 

We haie adopted the suggestion that nhere a creditor’s 
right to e IS barred bi the pronsions of the Act, the penod 
l)cti\een the making of an order of adjudication and the annul 
ment of such an o'der shall be deluded from the penod of 
Imitation applicable to the suit Tbe«e pron«ions, hm\e\*er, 
mil not appli to «ints in re«pect of debts which are provable 
but are not prmed under the Act 

We haic br a now clau«e B in the Bill provided that 
rules mai be made regarding the procedure to be foHoned m 
cases nhtre the debtor is a firm as m «ection iia (2) (o) of the 
lYc' cltnci tou-ns In<ohenc5 Act 

4 In new of the repeal of ‘section 16 (a) (t) of the Act 
and of the pronsions of the Bill under which a debtor, when 
under arrest or imprisonment mil ordmanlv onli be entitled 
to apjU for a protection order after adjudication \Vc recom- 
r*’end that ‘wtion sj (•) of the Code of Cinl Procedure, 190S, 
i\i icn p*o\n(3» for the automatic release of a debtor upon his 
inteiilion to appU to be declared an msohent 
••ro u<l be repealed 

'' *^he amendweut which we propos" in the Bdl are \er\ 
n’i, consider that thej affect the pnn 

r-U c, ^ ettent as to render repubhcation 

0^,1 1 7 ^ i‘v J owc\er recommend that the Bill 
if 1 ■''* ■' "■‘I 'niiof'e the 

ui I quarters that the 

tlnV tlat til flfl T '""'“'"lute the law, and we 

;Vt is wu'ryS^' 'Kutinutteil b, the Couneil to 
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The piiblication ordered bj the Council has been made as 
follows — 

(Here follou the names of the Gazettes in which the 
publication was made together with the dates of publication) 

G R Lowndes 
W R Vincent 
Sunder Singh JIajithia 
Kamini Ku'Mar Chanda 
B N S\RMA 
H Moncrieff Smith 
W F Rice 
L J Modntford 
Nathmal 

Published i« the India Gazette dated zjlh September, igig 


SELECT COMMITTEE REPORT 

The following Report of the Select Committee on the Bill 
further to amend the Provincial Insolvency Act, 1907, was 
presented to the Indian Legislatue Council on the izth 
Februarj, 1920 — 

We the undersigned Members of the Select Committee to 
which the Bill further to amend the Provmcial Insolvency Act, 
1907, was re-committed for the purpose of consolidation ha\e 
now the honour to submit this our Report, with the consohdat 
ing Bill prepared by us annexed thereto 

2 In preparing the consolidating Bill, we have thought 
it desirable to re arrange the sections of the existing Act in 
what we think to be a better sequence In so doing and in 
bnnging into it the provisions of the amending Bill, a number 
of formal consequential amendments have been found necessirj , 
and one or two minor changes of substance to which we refer 
specifically below 

3 In the Bill prepared b> us the amendments we have 
made are clearly distingmsbed, and tor tacilitj ot relerence a 
table IS annexed giving the reference in the case of each clause 
to the corresponding provisions of the present Act and of the 
amending Bill, together with a table showing the undisposed 
provisions of the present Act 

4 Clause 13 — ^With regard to sub-clause (i), (/) (11)1 we 
consider that a statement regarding the annulment of a previous 
-adjudication should be required in all cases and not onlj where 
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the annulment ^as for failure to applf or to prosecute an apph- 
cation for discharge, and have provided accordingly 

Clause -'5 — In our first report we recommended the inser- 
tion of a new subsection (lA), in section 15 of the existing 
Act, sub clause (n) of which we non think, on reconsideration, 
IS unnecessary, as we are satisfied that the point which this 
sub-clause was intended to meet is sufficienth covered by clause 
to (2) of the present Bill We have accordingly omitted the 
sub clause m question, which nould otherwise have found a 
place here We further consider that subsection (5), which 
in our first report we advised should be added in section 14 
of the exiitmg Act (see clause 9 of the draft BiU attached 
to our first Report) and vhich would also hate come m under 
clause 25 of the present Bill, is superfluous as the point which 
ft was intended to meet is sufficiently provided for by the exist 
mg power of withdrawal under clause 14 of the present Bill 

Clause 27 — ^W'e consider that publication should be made 
of an order extending the period withm which the debtor must 
oppJj for his discharge and for this purpose have made a 
slight addition to the words proposed to be inserted in the 
present Act b> clause 11 fi) of the amending Bill 

Clause -^4 — In view of clause 44 (2} it has become ueces 
sarj to proiide that debts which have been excluded from the 
schedule on the ground that their \ahie is incapable of being 
fairly estimated shall not be debts provable under the Act, and 
ne haie proudod accordtogl} 

Clause 53 “It IS settled law that the word "void** in sec 
tioo 36 of the present Act means "voidable** only, and we ha\e 
made this clear 


5 We think that the amending Bill b2s not been so altered 

inr, recommend that the 

consolidating CiJi propo’^ed bj us be passed 


G R Lowm>S3 
W H ViXCENT 
A P JJuDDiiax 
‘Sundew Si\g« Majithia 

A fv ClUNDl 

B N '>\Rsu 
H At SuiTii 
N\tum\j 
C A KtNCMD 


PulUshed in </jc [ndta Cla-rita ^ i j ,, 
IP’O n. V Dl j-age g ^ 
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CHAPTER XIV 
(Paces '•25 45) 

I\SOL\ ENC\ 

/ Pto‘ metal 

1 The English Ian of bankruptc> is of «omc antiquity 
and has passed through mam phases The broad principles 
of modern bankruptcy administration m England may be dated 
from Mr Chamberlain’s Bankruptcy Act of 1S83 It is difficult 
to state the general idea nithout entangling the exposition 
with quahfications and esccptions In its simplest form, how 
eter, the general idea is that if a person cannot pay his debts as 
they become due his creditor should have the right to insist on 
all the debtor s assets being impounded and applied towards 
the payment of all his debts in a due course of administration 
An obynous and necessary condition is that if all a man’s 
property be taken from bun and made to yest in a recencr 
or trustee for the benefit of his creditors it is hardly reasonable 
to make him liable to imprisonment for debt as a form of 
esecution Indeed all ordinaiy debts must, if there is to be a 
liquidation at all, be regarded as claims upon the fund, or 
insohent’s estate and not any longer claims against the mdui- 
dual The debtor having gi\en up all he has must be alloyyed 
to earn his own living if he can and must, in general, be free 
to make a neyy start in life Just as the liquidation of the 
debtor’s assets can be enforced by a creditor, so too it must in 
general be allowed on the prayer of the debtor himself , other 
wise It might yiell happen that different creditors pursuing cich 
his own remedies on his oyyn behalf might waste the debtor’s 
assets bring his business to the ground or increase the load 
of debt by unnecessary costs of layy suits It is generally con 

siso thst ihe ngbt io prssesit a la msahsficy 

must be allow ed to a debtor because of the liability to imprison 
ment for debt, whether under the old 'ra sa" principle which 
m effect obtains still in Indn or under the judgment summons 
principle introduced into England by the Debtor's Act of 1869 

2 Obyious dangers attend the practice of allowing a com 
plete release from all ordinary debts upon n mere condition that 
the debtor hands oyer his assets, whateycr they may be An 
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Insolvency Act js apt to become a “debt paj mg made easy 
coattuanM From the time of Elizabeth till comparatively 
late in the mneteenth century the pnnciples and 
matter nero pamtullj evolved not wifliont a lai^e 
legislative and administrative expenoients In England it is 
true one still hears of fraudulent bankruptcy as being a paying 
game but in fact it is a highly dangerous one and is but seldom 
played uith any great success Particular cases in 
bankrupts have to all appearances been somewhat clever tnan 
their trustees, or in which members of the bankrupts family 
succeeded in claims which reck of suspicion are certainly to 
be met with But broadly speaking bankruptcy in England is 
ver> Wfcll administered especiallv in the High Court m London, 
and the bankruptcy court is a real terror to evil doers 

3 In India insoHency law is very little understood 
Tins IS true not only of the public but of many of the courts 
which have to take part in its administration The jiinsdic 
lion IS a very special kind of jurisdiction "ind the principles 
underlying it are not seldom completely bewildering even to 
people who Arc by no means badly versed in clivers other 
branches of the law The reason of this is that modern liquids 
tion principles arc quite new m India As regards the Presi 
(Icncj Towns and Rangoon the law of insolvency before IQOQ 
ms the Indian Insolvent Act (ii & 12 Vic c 21), 1 e , an 
Imperial statute of 1845, representing a very early phase of 
binkruptcv administration As regards the rest of India the 
law of insolvency prior to 1907 was represented by certain 
provisions in the Code of Civil Procedure 1882 which dated 
from 1850 with some revision in 1877 

4 The provisions of the old Code were introduced to 
enable honest judgment debtors who were imprisoned for debt, 
or threatened with such imprisonment to retain their liberty 
on giving up nil their property The court had to examine 
the debtor nnd hear the decree bolder and other persons and 
their evidence and might only declare the debtor to be an insol 
VLTiV if satisfied that be had not fnudulcntlj concealed or 
tnnsferred property rccUcssU contracted debts or givett an 
unfair preference to any creditor and so on If, however, the 
Court thought it proved that the debtor had been guilty of 
am fraudulent concealment or transfer of property, or had made 
false statements in his application or had been guiUy of any 
bill tall, m tht muter tile Court taa power to cue the debtor 
o jevrs .mpnvoiimcnt then md there inste-,d of dcchrinK him 
msolvent If -i dedaration of msoUenev vvai mnde the Court 
mieht tithci dischmcc the debtor then and there or ,t m.Rht 

v.m'hvi' vCTtificd tint the insol 

wnl Ind phcei him m possession of the insolvent's pronerti 
or done ever>tlnnK h« power for that pnr“L Zr, tL 
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Court might di'^harge the insolvent on such condition as it 
might think fit The discharge did not affect the insolvent’s 
habihtj* for an\ unscheduled debts and even as to scheduled 
debts did not end all liabihtj unless and untill one third had 
been paid or twelve >cars had elapsed from the date of the 
order of discharge 

5 ^^*hatever the dements of this rough and read} S}Stem, 
It would not appear to have undulv favoured debtors or to 
have made insolvencv a method of defjing creditors Indeed 
in come respects it was undulv liard on the honest debtor It 
was defective too m that pending the actual order vesting the 
insolvent’s propertv in the receiver there was no interim protec 
tion given to the insolvent’s estate Accordinglv b} the Act 
of 190“ an endeavour was made to put in force m India a 
simplified form of the English bankritptcv law The result of 
this endeavour mav be seen from the Statement of Objects and 
Reasons of the hill which ultimatel} became Act V of 1920 
the present law “The chief indictment of the Act (1 e of 
190*) is that It lends itself to the protection of fraudulent 
debtors that it subjects an undischarged insolvent to little or 
no practical inconvenience and that its provisions for the 
punishment of fradulent insolvents arc not effective in practice ’ 

6 It IS a little earl} to sa} dogmaticallv whether the Act 
of i9'’o has been or is likcK to be successful in anv great degree 
in respect of an} of these matters Its general tendency 
was to bring the Provincial Act closer still to the Presulcnc} 
Towns Act of 1909 and to English practice The mam changes 
introduced b} it were — 

(1) provisions to compel a debtor to apph for his dis 

charge 

(2) provisions enabling the Court to withhold or cancel 

protection orders 

(3) provisions to facilitate the prosecution of fraudulent 

debtors 

In all the Provinces of India we have had from the wit 
nesses loud complaint of the practical effect of the law of in 
-solvcncv as operating to defeat and dela} creditors and to 
enable judgment debtors to snap their fingers at decrees There 
is a verv wide oimnon to ttie cBcCl that tVie Entfiish hankniptcv 
practice is unsuitcd to mofussil India and that the introduction 
more and more of English pnnaplcs has been a mistake It 
IS gcnerallv conceded on the other hand that these principles 
arc but little understood that the machmerv for administration 
of insolvent estates has not so far been effcctiveh provided 
and that creditors are apt to give up all hope and take no further 
interest the moment their debtor is adjudicated 
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InsoKencj Act is apt to become a ‘ debt paj mg made easy” 
contruance From the time of Elizabeth till comparativ el> 
late in the nineteenth century the principles and practice of the 
matter were painfullj eiolved not without a large number of 
legislative and administrative experiments In England it is 
true one still hears of fraudulent bankruptcy as being a paying 
game but m fact it is a highly dangerous one and is but seldom 
plajed with any great success Particular cases m which 
bankrupts have to all appearances been somewhat clever than 
their trustees or in w hich members of the bankrupt s familj 
succeeded in claims which reek of suspicion are certainly to 
be met with But broadly speaking bankruptcj m England is 
verj well administered especially m the High Court in London 
and the bankruptcj court is a real terror to evil doers 


3 In India insolvency law is verj little understood 
This IS true not only of the public but of manj of the courts 
winch have to take part in its administration The jurisdic 
tion IS a verj special kind of jurisdiction and the principles 
underljmg it are not seldom completely bewildering even to 
people who are bj no means badlj versed m divers other 
branches of the law The reason of this is that modern liquids 
tion principles are (|Uite new in India As regards the Presi 
denej Towns and Rangoon the law of msolvoncj before 1909 
was the Indian Insolvent Act (ii & 12 Vic c 21) 1 e » an 
Imperial statute of 1848 representing a very early phase of 
binkniptcj administration As regards the rest of India the 
law of insolvency prior to 1907 was represented by certain 
provisions m the Code of Civil Procedure 1882 which dated 
from laso with some revision in 1877 

4 The proMsions of tile old Code were introduced to 
cnahi^c honest jiidifment debtors «ho uere imprisoned for debt 
or threatened tilth such impnsonmetit to retain their liberty 
"'’a'''! Propert) Tlie court liad to examine 
H e debtor and hear the decree holder and other persons and 

t if satisfied that he had not frmdulcntly concealed or 
ransierred property recUessI, contracted debis ™ mtS M 
UP air tiTcictcuce to an, creditor and so on If ho,v«ef the 

ialse' slatement^m^^^ Preferty ot Li made 

bad laith i„r rs'rtia" pm“rmrSetbTo? 

tmclil citlicr disclilrpc SJ debtn? "as made the Court 

H point a rccciUr PU,™ «, *’’«= '"'sl't 

MM hat phcctl him in poslessi^oTIhe' mff ‘''o 
or done ctcr„h,.ip m bis potter ^‘^["litpose' Settle 
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Court might discharge the msoUcat on such condition as it 
-might think fit The discharge did not affect the insolvent’s 
liabiht3 for anj unscheduled debts and even as to scheduled 
debts did not end all liabiht> unless and untill one third had 
been paid or twehe jears had clap<cd from the date of the 
order of discharge 

5 \\'hate\er the dements of this rough and rcadj sjstem, 
It Mould not appear to ha\e undul> favoured debtors or to 
have made insolvenc3 a method of dcfjing creditors Indeed 
m some respects it mus undulj hard on the honest debtor It 
vvns defective too in that pending the actual order vesting the 
insolvent’s propertv in the receiver there was no interim protec 
tion given to the insolvent’s estate Accordinglv b> the Act 
of 1907 an endeavour was made to put in torce m India a 
simplified form of the English bankriiptcj law The result of 
this endeavour mav be seen from the Statement of Objects and 
Reasons of the bill which ultimatelv became Act V of iq-’o 
the present law ‘ The chief indictment of the Act (i e of 
190") IS that It lends itself to the protection of fraudulent 
debtors that it subjects an undischarged insolvent to little or 
no practical inconvenience and that its provisions for the 
punishment of fradulent insolvents are not effective m practice 

6 It IS a little earlj to sav dogmaticallv whether the Act 
■of 1920 has been or is liketv to be successf il m anv great degree 
jn respect of anj of these matters Its general tendenev 
was to bring the Provincial Act closer still to the Presidency 
Towns Act of 1909 and to English practice The mam changes 
introduced b> it were — 

(1) provisions to compel a debtor to applj for his dis 

charge 

(2) provisions enabling the Court to withhold or cancel 

protection orders , 

(3) provisions to facilitate the prosecution of fraudulent 

debtors 

In all the Provinces of India we have had from the wit 
nesses loud complaint of the practical effect of the law of m 
■solvcncv as operating to defeat and dela> creditors and to 
enable judgment debtors to snap their fingers at decrees There 
IS a verj wide opinion to the effect that the English bankniptcj 
practice is unsuited to mofussil India and tint the introduction 
more and more of English pnnciplcs has been a mistake It 
IS generalh conceded on the other hand that these principles 
arc but little understood that the maclnncrv for administration 
of insolvent estates has not so far been effcctiveh provided, 
and that creditors arc apt to give up all hope and take no further 
interest tlie moment their debtor is adjudicated 
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7 We micfat usefully set out here a passage from the 
valuable memorandum of Mr H F PunWey, ics 

“District Judges la Burma, I regret to sa>, appear to 
taVe but little paios over their insolvency cases amt 
show a surpnsmgly scanty knowledge of insolvency 
law Recently I saw a case where a debtor, liaviog 
gone bankrupt, showed debts amounting to over 
Rs 60,000, and liis assets, when realised, catnc to 
a sum of about R$ 9,000 Out of some twenty 
creditors onl> three appeared and proved tbeix debts, 
amounting to about Rs 5,000 Out of the assets 
the District Judge paid the claims of these three 
creditors m full and then, uithout issuing Pve 
notices reepured by section 64 of the Provincial 
Insolvency \ct to the remaining creditors, handed 
over the balance of the assets to the insolvent, and 
discharged him This was, of course, an extreme 
case but almost equally bad cases occur with fre 
quency 

S It may be useful to ask what are the features of English 
Bankruptcy practice which preveot the fraudulent debtor irom 
resortiflSi to it as a sure and easy means of defeating his creditors 
and to consider how far the same conditions operate, or xnay 
be made to operate in India The chief features we take to 
be these 

h) A debtor is made to give up all his assets 
(a) £\er}tbiBS coming to him before his discharge 
whether in possession, revtrsion or remainder, 
goes to bis trustee for the benefit 0/ his creditors 


(3) He IS treated is a person who for some time before 
hi5 ad/»d/cafion was really in possession, not of 
his Own property but of bis creditor's property 
Accordingly some of h«s previous transjctions are 
ripped up as being fraudulent preferences or other' 
vvj«ie fraiKlijIcnt transfers Also vobititat} settle 
ments arc set aside Prima facte all his trans-' 
actions since the act of bankruptcy are invalid, 
thoijgjj there is protection for those who take 
without notice and for value 


f4) BinLniptcy of itself irnoiml to "Cofiifij dmmtitio/' 
, , o,.’’ . «««» nrasui-e of disgrace 

(5) Tile bmKrijpt fn, to maLe a complete disclosure of 
tiis anmrs accord, nir to a fiiglily elaborate set of 
scPcOiiles which include A deficiency account 
(61 lie has to atlenil on the Official Receiver and/or the 
tnistce appointed for him by his creditors, pive 
assistince and information 
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He IS e'^posed to a public examination conducted 
before tlie Court The Official Receiver repre 
'leiits the public an> creditor can tabe part The 
trustee in bankruptcs can and usuallj does take 
part 

(8' The bankrupt his relatives and any one who can 
ppve information mav be examined before the 
Court in private under the inquisitorial provisions 
of the pnvate examination section 
(p) Until he obtains his discharjre he commits a criminal 
offence if he obtains credit over £20 from any one 
per«on without revealing that he is undischarged 
(10) A. whole series of acts are made criminal offences if 
committed b\ a bankrupt and with respect to them 
the onus is put upon the bankrupt to show that 
there was no intention to defraud e g failure to 
deliver up or disclose property or documents 
material omissions in an> statement failure to 
inform of false debt etc etc 
(ix) \^hen the bankrupt comes to applj for his discharge 
he finds that it is granted suspended or refused 
according as he has or has not committed certain 
bankruptc> offences 

(12) There are provisions whereby a certain port on of the 
earnings of a bankrupt even after his adjudication 
can be earmarked for his creditors 
9 Under the PresidencyTowns Insolvency Act 1909 an 
insolvent is liable m substance to all these disabilities risks or 
burdens Smee 1920 the same principles apply with very few 
exceptions to the Provincial insolvent Certain differences 
there are under the provincial Act e g the title of the receiver 
does not relate back to the act of insolvencj but onlj to the 
presentation of the petition persons other than the insolvent 
cannot be examined before the Court m private In neither 
Act are the criminal offences special to the insolvencj law 
defined quite so elaborately as m England There are other 
differences between the Indian and English law but so far as 
the main features above referred to are concerned the 
differences are m no wise fundamental and the policj of the 
law IS to give a complete sjstem on the analogy of the law in 
England Yet though the law would seem to be practicallj 
the same in practice the difference is enormous The circiim 
stances m India make it much more different to administer the 
law administration both m method and in personnel is much 
feebler 

While m England there is alwajs the receiver an ofTciaT 
of the Board of Trade to represent the public and administer 
estates where neces'arj and m other cases the trustee in bank 
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nintc\ anpomled by the creditors to nmd up the “tote, m 
S no receuer Ld he sppomted until after ■‘djn^.cjtwn 
and he usuatlj has no official posihon but is merely a" ^0“ 
of court who receises little or no help, m funds or otherwise, 
from tlie creditors 

In introducing the Bill which became the Act of 1920. the 
Hon ble Sir George Lowndes is reported to nave said — 


‘ In this connection I ought also to refer to the question 
of the Offiaal Receiver No doubt, for the etii 
cient administration of any insolvency, a competent 
Official Receiver is necessary and if we could pro 
iide Official Receivers throughout India for all the 
mofussil insolvency courts, we should be very 
glad to do so But as Hon’ble Members are aware, 
Official Receivers have to look to fees for t^ieir 
remuneration or at all events Government should 
have to consider the question of fees in fixing their 
remunerations and the fees in most district courts 
in insolvency matters would be verj small There 
fore though we recognise that it will be very 
desirable to have Official Receivers, if vve could, 
throughout India the cost would practically make 
It impossible and vve do not look forward at pre* 
sent to any great extension of the system of 
appointing Official Receivers ” 


V. e set out later in this chapter the steps that have so far 
been taken in this connection and make our recommendations 
hut we would only add here that a system of law requiting a 
eotibidenble amount of administrative machinery cannot be 
expected to develop on satisfactory lines unless such machi 
nery is supplied 


10 In India it is much more difficult than m England to 
ascertain what the debtor’s property is or has been A host of 
the debtors seem to have no assets whatsoever They come 
into court under pressure of imprisonment for debt declare 
themscUcs to be possessed of no assets save their clothes and a 
Ion produce a Iqta in conformation of their statement, and 
reqi est (succcssfullv m many cases) to be white washed In 
'ill enormous number of cases accordingly there is no need fo 
appoint a receiver and no receiver is appointed because there 
IS Iiotlimg to rt-eivc Again it is much more difficult in India 
to trice lriii<ict,c.ns the abiencc o! books of accoiml or at 
m o™ r i ' ■'Kount In vieti of the loint fnmily 

Pto'aUnci; of benami tnnsictions the tisk of 
omlii •to’'bl<t more tlifncultt md more 

to, insolient hi reason of 

ihlficiilti and tApense of coflectiny oiitslandmi; debts b; 
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means of the la\\ courts so, though the legal machinery is com- 
plete (since iQco) for the purpose of npping up past transactions 
if fraudulent, the trouble. e\pense, and delaj of putting it in 
motion are prohibitue The nsk of abuse and other reasons 
hanng preiented the Legislature from establishing in the pro 
\inces an\ inquisitorial procedure as regard third persons, a 
receuer acting for the beneht of creditors has to take much 
greater risk than a trustee in bankruptcy would have to do 
before launching a bankruptcy motion in an English Court 
Again the Legislature has hedged round with special safeguards 
the methods of prosecution for msohenej offences These make 
coniiction \er\ difScult to secure, espccialh as in an Indian 
court the seriousness of an msohency offence is almost certain 
to be hghtlj estimated Indeed there is but slender chance 
before the tribunals in India of a debtor receiiing a really heavy 
sentence for a mere insolvency offence, e g for a fraudulent 
omission in his statement of affairs There appears to be no 
particular feeling of disgrace as regards an appearance in the 
Insolvency Court , the liability to be publicly examined and 
the loss of franchise, it appears, matter rather less than nothing 
A man who cannot trade where he is known because be is undis 
charged can readily move elsewhere m India and carry on in 
safety Beyond all this is the circumstance that the moment 
the matter goes into the Insolvency Court the creditors give up 
hope and refuse to throw good money after bad 

11 Me are not of opinion in these circumstances that 
much can be done by proceeding to insert further amendments 
mto the Act of 1920 on the footing that the full principles of 
bankruptcy law are to be applied in the mofussil The Act of 
1920 is on the whole well considered in details One or two 
points, however, require to be further examined 

12 As regards the mass of debtors who claim the benefit 
of msohency at a time when they have little or nothing in the 
way of assets, it is to be remembered that such persons m 
England would probably not be forced mto the Bankruptcy 
court at all In the absence of evidence of means the County 
Court judge would, m many cases, have declined to issue a 
judgment summons , the debtor would not, therefore, have been 
compelled to file his own petition, and the creditor would have 
regarded bankruptcy as clearly not worth liis while The law 
oi imprisonment for debt appears to require that large numbers 
of debtors, w ith little or no property, should be put through the 
Insolvency Court The trouble is that a summary decision as 
to whether the debtor’s assets are likely to exceed, say, Rs 500 
is taken at a time when there has been very little scope for 
real investigation Summary administration under section 74 
IS very necessary m a great number of cases The danger is 
that cases in which real and protracted investigation is required 



THE rRO%INCHL I^SOt\E^CV ACT 

ire apt hi means of this summatj procedure to escape rnvestiga 

I In the same was under the provincial Act the public 
cMinmation of the debtor R realls held at the time of heanng 
the petition for adjudication Even although an iu*crim 
receiver maj have been appointed this stage of the proceedings 
lb in general much too eatU for ans realls eEective public 
e\nmimtion into the debtor 5 conduct and affairs 

14 A feature of the iq'‘o Act as of the Act of 1909 is 
ihit neither the presentation of the petition nor even nn 
of acl]iidi(.ation necessarifj results tn the debtor being^ 
from arrest and detention m lail in e\ecutioti of a decree The 
court now has unfettered discretion to grant or withhold pro 
etction to renew or revoke its orders for protection to make 
Reneral orders or orders liuiited to the case of particular decrees 
or cTc htoTS If the debtor is in jail at the time of the presenta 
tton of the petition he does not nccessiriU get his release If 
ho IS not in jail the court in view of the provisions of sec 
tion 55 sub section 4 of the Code of Civil procedure and of 
the let of IQ20 can consent or refuse to imprison hun even if 
he presents his petition /*»iiho facte gives up all his assets and 
proceeds to carry out the duties o! an insolvent if a 

man fns given up all his property and submitted lumSelf to the 
insolvcncj h\v it is difficult to keep him in prison even if a 
creditor is vvilhtig to pav his diet money on the mere principle 
of Crtfjinr ad iausfictenduni But wliether this privilege on 
the part of tl e creditor to keep in jail on adjudicated insolvent 
is or 15 not a very admirable device or logicallj defensible 
u was one of the mam amendments introduced into law m tfiaO/ 
for the purpo^-c of preventing debtors whose petition for 
ndiudieition could not be refused from defjmg execution crcdi 
tors Jfi tins respect no doubt the new principle of giving 
complete discretion to the court promises to work better It 
remains however to be «een upon what principles tins judicial 
discretion to Kiant or refuse protection will be applied in the 
niofiissjl It js certainly anomalous that a man may be adjudi 
catt 1 an insolvent -jnd comply tv-ttli all requirements of the 
invihen^ hvv be convicted of no criminal offence m connec 
tion will, insohenev md ^et he liable to go to prison for an 
indefinite miml cr of times at the discretion of the Insolvency 
« to protect creditors and 
W "W ' ” the msoUency law in their own 

to recommend any 

clianEL in the recent Act ^ 
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the debtor, but in order that a receiver mav be able to examine 
a third partv and thus to obtain, in a comparatuely inexpensue 
manner, reliable information as to the debtor’s conduct and 
affairs The ordinarv course in England and in Presidency 
toivns IS for the receiver to obtain, under the section, evidence 
as to the dealings between the insolvent and the third party 
He would, as a rule be careful to utilize Jus powers under the 
section before launching a motion to set aside a fraudulent 
preference or to recover propeitv In the like manner he would 
u«e the section, if neccssarv , to enable him to deal with doubt- 
ful proofs of debt In the absence of such powers it is onlj to 
be expected that the setting aside of past transactions, under 
special principles of iiisolvencj law, will be regarded whether 
bv creditor or bv receiver as a hazardous expenditure of time 
and monev 

Suli-section 4 of section 56 of the Presidcncj Towns Act 
gives the court power, if on the examination of any person the 
court IS satisfied that he is indebted to the insolvent, to order 
him to pav , in like manner if the court is satisfied that a person 
examined has in his possession an> propertj belonging to the 
insolvent the court mav order him to deliver it up The word 
mg of the section is slightly different from lint of section 27 
of the Baiikruptc> Act of 1S83, which gives these powers to 
the court onU where the person examined admits that he is 
indebted to the debtor or that he has in bis possession property 
belonging to the debtor The change m wording would seem 
to avoid the necessity of actual admission, and to enable the 
court to act where on the answers of the person examined it is 
quite clear that he owes the money or has the property in his 
possession although he refuses a complete admission in set terms 
Some of the witnesses before us have, we think, mis 
taken the limit of the power intended to be conferred by the 
section In an> case we are not satisfied that for the purpose 
of the mofussil these particular powers could safely be, or need 
be entrusted to the courts It would be quite enough that the 
receiver should afterwards bring a motion before the court using 
the evidence taken under section 36 against the third person 
The power of examining the third person, however, is very 
valuable It is discretionary on the part of the court to grant 
the application for examination and it is discretionarv in the 
court to allow or to disallow, anj particular questions The 
court can close the examination whenever it likes The real 
troulile m tlie mofussil in such cases is that there is no officer 
apart from the judge himself, eg, raunsif or subordinate judge 
or district judge, before whom such examination can be con- 
ducted The Official Receiver is not a proper person to do so 
A»3 considerable use of the powers of the section might hope 
lessly interrupt the ordinary business either of the district court 
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'ire Ipt bj means of this summan procedure to escape mvcstiga- 

,, In the same v^ay under the provincial Act the public 
cMmination of the debtor is reaUy held at the time of ^ea^ng 
the rietition for adjiuhcation Even althovigh an interim 
receuer maj have been appointed, this stage of the proceedings 
Is in general much too earh for anj realb effective public 
tixammation into the debtor’s conduct and affairs 

14 A feature of the 1Q20 Act, as of the Act of 1Q09 is 
that neither the presentation of the petition, nor even an order 
of adjudication necessanij results m the debtor being prote^ed 
from arrest and detention in jail m execution of a decree The 
court now has unfettered discretion to grant or withhold pro 
etction to renew or revoke its orders for protection, to make 
qeneral orders or orders hmvted to the case of particular decrees 
or creditors If the debtor is m jail at the time of the presenta 
tion of the netition he does not nccessanlv get hiS release If 
he IS not in jail, the court in view of the provisions of sec- 
tion 5^ subsection 4 of the Code of Civil procedure, and of 
the \ct of T020 can consent or refuse to imprison him, even if 
lie presents his petition, f>nma facte gives up all his assets, and 
proceeds to carry out the duties of an insolvent Now, if a 
man lias given up all liis propertv and submitted himself to the 
insoUencj law it is difficult to keep him in prison, even if a 
creditor is willing to pav his diet money, on the mere principle 
of capias ad satjsficicnduut” But whether this privilege oft 
the part of the creditor to keep m javl an adjudicated insolvent 
l^ or is not a very admirable device, or logicallj defensible, 
It was one of the mam amendments introduced into law m 1920, 
for the purpose of preventing debtors, whose petition for 
adjudication could not be refu'ied, from defjing execution credi- 
tors In this resptct no doubt, the new principle of giving 
corvpleVe discretion to the court promises to work better It 
remains however to be seen upon what principles this judicial 
discretion to grant or refuse protection will be applied in the 
mofussd It IS ceitamlj anomalous that a man ma\ be adjudi- 
cated an insolvent and complj with all requirements of the 
insolvent law he convicted of no criminal offence in connec- 
lion mih insohencv -ind vet be liable to go to prison for an 
miitfinice niinilcr of times at the discretion of the Insolvency 
Loirt the great need vs to protect creditors and 

o t revent debtors from abusing the insolvencj law m their own 
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the debtor but in order that a receiter Ina^ be able to examine 
a third parU and thus to obtain, in a comparativ elj inexpensive 
manner reliable information as to the debtor’s conduct and 
affairs Tfie ordman course in England and in Presidenc5 
towns IS for the receiver to obtain under the section evidence 
as to the dealings between the insolvent and the third party 
He would as a rule be careful to utilize his powers under the 
section before launching a motion to set aside a fraudulent 
preference or to recover propertv In the like manner he would 
u«e the section if neccs<arv to enable him to deal with doubt 
fill proofs of debt In the absence of such pow ers it is onl> to 
be expected that the setting aside of past transactions under 
special pnnciples of insolvoncv law will be regarded whether 
bv creditor or b\ receiver as a hazardous expenditure of time 
and monev 

Subsection 4 of section 6 of the Presidcncj Towns Act 
gives the court power if on the examination of any person the 
court IS satisfied that he is indebted to the insolvent to order 
him to pav in like manner if the court is satisfied that a person 
examined has in his possession an> propertv belonging to the 
insolvent the court mav order him to deliver it up The word 
mg of the section is sligbtl> different from that of section 
of the BaiikruptC3 Act of 1S83 which gives these powers to 
the court onl> where the person examined admits that he is 
indebted to the debtor or that he has m bi» possession property 
belonging to the debtor The change in wording would seem 
to avoid the necessity of actual admission 'uul to enable the 
court to act where on the answers of the person examined it is 
quite clear that he owes the money or has the property in his 
possession although he refuses a complete admission in set terms 
Some of the witnesses before us have we think mis 
taken the limit of the power intended to be conferred by the 
section In any case we are not satisfied that for the purpose 
of the mofussil these particular powers could safel> be or need 
be entrusted to the courts It would be quite enough that the 
receiver should afterwards bring a motion before the court using 
the evidence taken under section 36 against the third person 

The power of examining the third person however is very 
valuable It is discretionary on the part of the court to grant 
the application for examination and it is discretionarv in the 
court to allow or to disallow an> particular questions The 
court can close the examination whenever it likes The real 
trouble in the mofussil 111 such cases is that there is no officer 
apart from the judge himself e g munsif or subordinate judge 
■or district judge before whom such examination can be con 
ducted The Official Receiver is not a proper person to do so 
Anj considerable use of the powers of the section might hope 
Jessly interrupt the ordinarj business either of the district court 

/ 
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or some court subordinate to it If the sjstem of havi g 
registrar at a headquarters station is brought into force, 
think that the holding of such e^ammaUcns at any rate in 
special cases, might be made part of the duties of such a 
trar \\ e suggest that when the iosoUenc> lau is next an^nded 
poners analogous to those of section 36 of the Presidenc> Towns 
In<=oUencj Act might be giten, subject to the option of the 
local Go\emment to bring them into force for particular courts 
16 \s regard's the criminal offences created bv the Act 
of ig-o thc'^e are in substance the same as those created bv 
the Prcsidenc> ^ct of 1909 In practice the procedure wherebv 
the insohenc> judge takes upon himself the duties of 
a magistrate trying a u arrant case, has m the past been highlj 
unsatisfactorj The pro'^eculion is in the hands of the OfBcial 
Assignee or of the creditor It has been laid down that the 
charge as ultimatelj framed must correspond with the notice 
oTiginaU> issued to the insoUent b> the court B> the Act of 
1920, however section 70 subsection 5, the Insolvencj Court 
instead of proceeding itself to tr> the case as a warrant case 
tried bv a imgistrate, mav make a complaint to the nearest first 
class magistrate, who ma> deal with the complaint in the ordi 
nar) course of criminal justice Powers similar to these should 
be introduced into the Presidcnc> Towns Insolvency Act bj an 
amendment of section 104 We think, moreover, that the 
necessity for notice to the insolvent might well 1^ discarded 
altogether and that the procedure m such cases might be fur 
ther assimilated to the procedure in England whereby an order 
for prosecution should be obtained from the bankruptcy court, 
Without consulting the bankrupt on the subject , the bankrupt 
hiMng rlentv of time and opportunitj to saj what he has to 
«i\ when he is arraigned before the cnminal court The sim 
plf^t form of arrangement would seem to be tint the receiver 
or if he refuses a creditor should be given power to applj to 
the court fT parle for an order of prosecution and that thereupon 
no«^e\\i\on should be commenced and earned on by the Local 
Govcnimeitt through such officer as it maj appoint for the 
punose In Fnghnd it is the dut> of the Director of Public 
1 rosjcutions to institute and carrj on the prosecution he can 
abandon it if he thinks on investigation that the case cannot 
I's: TflTAfc* Vbe insolvent is onl> concerned with the proceed 
mgs as anv ordinarj accused is concerned with criminal pro- 
l.»n'mst,rac<r ‘o "'em eehen they have 


♦ ^ * 1 *9‘’o Act was a provision that the 
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The penalt\ for not apphTUR for disclxarpe is that the insolvent 
is liable to ha\c his adjudication annulled Mitli the result that 
!•» would not get back an\ property distributed among his credi 
tor« but on the other hand would necessanlj be liable to 
imprisonment and anT other form of e\eciition for debt at the 
instance of jndcnieiit creditors 

[Here occurs a comparatne table showing numbers of cases 
oi adjudications discharges or annulment in different pro 
\nnces ] 

We incline to think that the time within which applica 
tion for discharge should be made is either being extended with 
undue fre<iuenc\ or that this matter is being ignored by receivers 
and In courts PossibU too there is some misunderstanding 
b\ reason of which creditors who have compromised with the 
insolvent are being allowed some sav in the matter It cannot 
be too stronglv emphasised that unless an insolvencj is in due 
form annulled the insolvent should in every case be proceeded 
against unless he applies for hts discharge within the time 
limited It maj be that receivers postpone or agree to the post 
pooement of the date for application for discharge because the 
discharge when granted terminates the time during which any 
propertj accruing to the insolvent enures for the benefit of his 
creditors In such cases however the proper course as a rule 
IS not to postpone the application for discharge but to make 
the application the court being able to suspend the discharge 
for such period as is proper We think that the importance of 
insisting on the provisions of section 43 of the Act of 1920 might 
in all provinces be emphasised by arcular orders of the High 
Courts as anj failure in this respect will do much to render 
nugatorj the administration of insolvency 

iS If a debtor presents his own petition he has by sec 
tion jO of the Act as part of his jietition to give a statement of 
his affairs When a creditor presents a petition there is much 
difficiiltj 111 getting a schedule or statement of affairs from the 
debtor withm a reasonable time This is a mam cause of bad 
administration By section 2*’ the debtor on the making of an 
order admitting a petition is required to produce books of 
accounts and to give an inventory of his property mid lists of 
his creditors and debtors if required to do so by the court or 
the receiver Tailure to complj with section renders the 
ficViur jram^atfie on conviction 'bj tbe court vvfAi imprisonment 
which mav extend to one >ear It seems plain that no insolvent 
failing in tins duty could be regarded ns having an> right to 
protection against arrest and execution The interval between 
the order admitting the petition mid the hearing should not 
cspeciallj m the case of a creditor s petition be too long 
19 Tliere is not m the Act of 1920 any pronsion 
ponding to the provisions of the Presulencj Towns 
C 
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commiltee of inspection m sechons 88 anij 85 So ''«>« ““ 15 
made of these sections in Presidency towns that one hesitates to 
recommend their introduction into the mofussil In principle, 
however, it seems hopeless to e-^pect good administration of a 
fund which reall> belongs to the creditors unless the creditors 
are given a means vvherebj the3 maj have a proper voice in 
supenntendmg the administration Under the Prcsidencv 
Towns Act a committee of inspection does not come into exist 
ence unless the court thinks fit to authorise the creditors, who 
have proved to appoint one We should verj much like to 
see a commencement made in this respect, at all events m some 
of the larger towns which come under the Provincial Act 

20 A judgment creditor in India regards insolvencv as 
defeating him because it puts a creditor, who has not obtained 
a judgment, on the same footing as himself He is verv apt, 
therefore to trj to make special terms for his own benefit in 
preference to prosecuting the insolvency proceedings which are 
necessarilj maintained for the benefit of all creditors In like 
manner there seems to be much confusion of mmd as regards 
the proper stop to be taken when a defendant is adjudicated 
insolvent during the pendency of the suit In any case in which 
the Slut IS merely one to establish a claim which m insolvencv 
would be a provable debt or habihtj, the correct course clearh 
IS to stay the suit m order that the plaintiff’s claim mav be 
proved in the insolvency and to give leave to prove for the costs 
incurred m the suit It is much better that it should be proved 
in the insolvency than that a law suit should go on either against 
the insolvent who has no interest or his receiver The onlv 
cases in which suits should be allowed to go on against the 
msoWeut or his receiver ate cases in which the insolvent has 
an interest of his own, or cases in which the plaintiff is insisting 
upon a right nhich is not a mete claim to a provable debt, 
e g , where the plaintiff is a mortgagee insisting upon his 
security Section 29 of the Act of 1920 is new In our experi* 
ence many courts are much in need of instruction as to the 
principles iipon which that section is to be applied 
11,. J/n regard to the proofs of debt under 

the Act of 1920 maj be satisfactory for many of the cases which 
anse m ha mofusail It ,5 clear to i,a howevS that ffl 

as a business man in regard himself primanh 
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lodced he should Mithm a bmited tune admit them or reject 
them or call for further items of proof , creditors, if not satisfied, 
can nioie the court on motion Under the Act of 1920, sec 
tion ,5, the arrangement is that the creditor should tender a 
proof and that the court should, h\ order, frame a schedule of 
creditors and the amoimt of their debts For this purpose, no 
doubt, ivhere there is an Official Receiier, and directions hate 
been gitcn under section 80 (b), the Official Receuer may be 
utilised for the assistance of the court , but an ordinary receiver 
cannot be The protrston, houeter, of sub-section 3 is that anj 
creditor mat applr for an order directing hts name to be entered 
m the schedule, and that the court, after causing notice to 1 0 
serted on the msoltent and other creditors who have proted 
their debts, and hearing their objections, if an>, shall comph 
with or reject the application This seems to involte that under 
this \ct the msoltent is a person ttho is to be heard upon the 
admission of an\ proof of debt The notion that an insolvent 
IS to be considered as a person entitled to litigate with proving 
creditors about the amount of their debts is unfortunate /v 
mam pnnciple of bankruptet in England is that the insolvent 
goes out of the picture for such purposes altogether all h '« 
propertt is tested m the receiver, the receiver stands in his 
shoes the other creditors uot the insolvent, are interested m 
the distribution of an insufficient fund 

22 The inadequacj of the provisions of the 1920 Act as 
regards proof of debts tvas brought to our notice verv forcibh 
m Karachi Of late 3 ears, in Karachi, insolvencies on the part 
of commercial firms have occurred m which tliere have been 
presented numerous claims— claims for large amounts requiring 
for their adjustment considerable legal capacitj and knowledge 
of commercial latt and business The 1920 Act has applied to 
Karachi since October 1920 The Official Receiver, as we were 
informed, holds enquiries into proofs of debt on the analogj of 
the proceedings in a suit under the Code Written statements 
are filed, the insolvent or his pleader is allowed to take part, 
also other creditors and their pleaders No rules have been 
framed b> the Judicial Commissioner’s Court under the Act 
There are no provisions for proofs being admitted or rejected 
within a given time The result appears to be that unless the 
whole procedure is radically altered, important claims in which 
English firms, Punjab firms and Karachi firms have different 
interests have no chance, whatever, of being settled within ten 
times the reasonable time 

In the case of Karachi we desire to make a vert strong 
recommendation that the Presidencj Towns Insolvenc} Act 
should be applied with as little delaj as ma> be possible In 
IQ2’ the number of cases was 75, in all of which the Official 
Receiver was engaged We consider the Act of 1920 to b 
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quite unsuitable to tbe condiUons of a mercantile seaport 
\part altogether from anj unnecessan ttiisunderstandmgs of the 
procedure under the Act of igao xve think that the be^t rules 
nhich could be framed bj an> High Court to carr% out the 
intention of the Legislature would neces«arilj fall short of pro- 
tiding a workable scheme for the purpose of dealing with a 
complicated commercial msoUencj It is true, in a sense, that 
a receiver or trustee in bankruptej admitting or rejecting a 
proof IS acting m a quasi judicial rnanner Bnl the whole object 
of insolvencj administration is that proofs of debt mai be 
admitted when the recener is satisfied and that unfounded hti 
gation may thereby be avoided When it cannot be avoided it 
shot 111 take place directlv before the court on a motion to 
expunge the proof or to admit tbe proof In no ordinary 
circumstances should the insolvent, still less his pleader, be 
allowed any say in the matter save that the msoKeut is obliged 
to give due information to the receiver or trustee We con^-ider 
that the accommodation provided for the Official Receiver m 
Larachi is lasufEcient This branch of legal administration m 
Karachi should be made the subject of a sjiecial eSort at radical 
reform So far as we can see there arc estates which after the 
expirj of a long time do not get appreciablv nearer to being 
liquidated 


23 In certain parts of India land tenures, and the desit 
ability of protecting the agnciiUunst operate m q special wav to 
create difficulties as regards insolvencv administrition When 
holdings are non transferable in«olvenc\ law is apt to be a 
S® payment of just 

*0 paj Tliere is for 
example a sharp contrast between Berar and the Central 
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cooking \es‘iels worth about fi\e rupee‘s We have no reason to 
«urpO'^e that the pohcv which prevents an occiipaiicv tenants 
holding from being transferable is likclj to be reversed Under 
the Act of i9'’o an occupancv tenant might, in such circum 
stances as we have de-'cnbed be allowed to go to jail at the 
instance of anv judgment creditor Similar difficnlties arise in 
the ca<5e of lands under the Punjab Land Alienation Act igoo 
and of occnpancj holdings in Bengal and Bihar under the Bengal 
Tenancv Act 1SS5 We think however tint the msolvencj 
law requires special adaptation to circumstances of the kind 
above de'^cribed this has never been attempted 

4 The mam difhcultv with re«pcct to provincial insol 
venev is however the difucultv of getting suitable persons to 
act as receivers Bv section 5“ of the Act of iq’o (reproducing 
<e tion 19 of the \ct of lOo-) the Local Covernment mav 
appoint persons to be Official Receivers When this is done 
the Government is to be credited with the commissions fixed 
under section 56 and the Official Receiver is to be paid out of 
the lunds so created and receive no other remuneration for 
winding up the estates When such Official Receivers are 
appointed the High Court has power under section So to make 
rules giving them the powers to hear petitions examine 
the Icbt r make adji dication orders frame the schedule of 
debts grant discharges iletennine unopposed applications and 
other small matters When tl ere is no Official Receiver the 
court ma> at the time of adjudication or afterwards appoint 
a proper person on giving secuntv to lie a receiver It mav 
also undej; section -’o m cases of urgenev appoint an ad 
iiileriiii receiver at the time of the admission of the petition 
Little use has hitherto been made of the power of Local Govern 
ments to appoint Official Receivers 

W e fell bound to express the opinion that the person who is 
likeh to become trustee of the debtor s estate is not a suitable 
person to exercise such powers as are mentioned in clauses (a) 
(c) or (d) of section 80 In Ins capncitv as receiver he has 
interests adverse to the debtor and sho ild not be allowed to 
preside over the debtors examination still less does it seem 
proj er m a contested case that he should decide as to acts of 
insolv enc> Section So seems to tis to introduce much confusion 
into msolvencv practice In Madras trouble has been caused 
bv the discoverj after much time had elapsed that the Official 
Receiver had never been appointed receiver of the state bj am 
order of the court 

In about nine districts in Madras pleaders were appointed 
Official Receivers on a salarv of Rs 50 a month and were paid 
a certain amount for a clerk and postage In Sind there is an 
Official Receiver of the Karachi Judicial Commissioner’s Court 
at Rb 500 a month to whose work reference ib made cKewhe-e 
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in this chapter In the United Provinces there are nine at 
stations where insoUencj proceedings are more numerous, their 
remuneration being five per cent of assets coming into their 
hands, subject to a minimum of five rupees in each case In 
Berar there are two, who appear to do uell, and in 

addition to their insol\enc> work get other receiverships W» 
received, however, several complaints that the work m Sladras 
b> these receivers was unsatisfactory, the pleaders in question 
bein^ practising lawyers who had more interest in their own 
cases than m pressing forward their insolvency work It 
appears that recently the Local Government has ordered that 
thev shall no longer receive a fixed pay, but be paid by com 
mission In other provinces and districts, the ordmarv custom 
IS that where a receiver is appointed at all (it being unnecessary 
in a large number of cases where the estate is summanlv wound 


up the estate not being worth five hundred rupees) local pleaders 
from the Bar are appointed Particular judges, no doubt, make a 
practice of giving all such receiverships to the same pleader m 
order that the less remunerative and the more remunerative 
worl may go to the same man, and that he may have some 
experience of the work We recognise that m a large number 
of districts there can never be enough work to require as Official 
Keceiver a whole time officer of Government But in certain 
districts or groups of districts, it might be possible to appoint 
a person who should really be an official, who would be able 
receiverships in insolvencv , but also be appointed 
which may arise m ordinary suits, and 
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of the iin<:ati«fictor\ work that has taken place in the administra 
tio 1 of estates is due to the inexperience, not onlj of the court 
and pleaders cenerallj , but espcciillj of those who have been 
appointed to be receuers We ha\e come across in several 
pro\mces more than one instance where the ordinary method 
of the receiver in dealing with assets is to put up the book debts 
due to the insolvent and decrees he has obtained to auction, 
wnth the result that thev nre bought bv speculators at a low 
figure, the purchaser taking the risk of realising what he can 
bv «mts or otherwi'^e This is hardlv vvlnt the Act contemplates 
as an ordinan method of 'idnunistration it is not administra 
tion at all Doubtless this course niaj be necessary in some 
instances but it should be regarded as a last resort 

26 Fmall} we would advert to the difficulty there is m 
arriving ordmarv English principles to the case of an insolvent 
who is the father or haria of a joint Mitakshara familj Some 
decisions would appear to make the whole property vest in the 
receiver This again is a matter which has given rise to special 
difficulty m Madras It is no eas> matter to la> down rules as 
to so thornj a subject but an attempt should be made to elicit 
opinion and to give some better guidance to the courts 
N L — The portion relating to the Presidency towns has been 
omitted 
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ffjm V Kinam AIR 1930 Lah 602 An Insolvf”" 

ImE L »"3 ilie existence or such > iJeN 

«i ,t, I *s due to th“ creditor It is the dutl 

of the ‘lue'tion It is not the business 

the Jnwivectcy Coun to see whether or not one of the creditors 
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THE PROVINCIAL INSOLVENCY ACT 

Act No V of 1920 


Passed b\ the Indian X/EGISLATiaf CoiTncil 

Recetied the assent of the Goiernor Genf^ral 
on the 25th Febritanj, 1920 


yV B —Amendments have been printed in italics except 
where an entire section or sub-section is new 

An Act to consolidate and 07nend the Law 
relating to Insolvency in British India, as 
adramisieTed by Courts Jvovinp jnnsdxciion 
outside the Presidency towns and the Town of 
Rangoon 

Whereas it is expedient to consolidate and 
amend the law relating to insolvency in British 
India as administered by Courts having jurisdic 
tion outside the Presidency towns and the Towns 
of Rangoon and Karachi * , It is hereby enacted as 
follows — 


1. f § 1 ] (1) This Act may 
Short t tic and extent bo caued the Provincial Insol- 
vency Act 1920 

(2) It extends to the whole of British India^ 
c\cGj)t the Scheduled Bistncts 


Htilory ot Ihe Art Tht Provincial Insolvency Act of 
190 ftas passed shortly before the passing of the new Civil 
Procedure Code ol 1908 jn order that it might take the place 
of the \cr3 rudimentary provisions for dealing with insol 
ontjidc the Presidency fotwis which were contained 
C P Code of iS8j But the Act of X907 was on 


<»«■> MtelnoM loi ttc TOrfi 
Ktfn^joon ^v tic InsoUeo^ (Aroeodnieot) Art iai6 (J\ of 
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measure and there were many detects in it So, on the 4 t 
September, 1918, a Bill to amend the Provincial ™ . 

was introduced in the Indian Legislative Council and the niu 
together with the Statement of Objects and Reasons relaling 
thereto was published in the “Gazette of India, dated tne / 
September, igiS Part V , pp 6o 66 This Bill is known a 
Bill no 14 of 1918 (tide supra) and was referred to a toeieci 
Committee who further amended the Bill and presented 
Report to the Legislative Council on 24th September, 19^9 
This amended Bill and the Report have been published m the 
‘ India Gazette ’ dated the 27th September, I 9 i 9 > 
pp iig 126, (itde supra) As there were too many amendmems 
the Bill was again referred to the Select Committee ^for the 
purpose of consohdation (For Report see the “Indian 
Gazette ’ dated i4tb Februarj, 1920, Part V ,*p 9) The Select 
Committee combined together the Amending Bill No 14 ^no 
Old Act of igo7, and the present Act was the result, and it 
Was then passed on the 25th February, iQ2o Since then cer 

A amendraents'have been effected m 

meats ^ Act, the most important ones being 

tho-e introduced bj Act IX of 19'’® 
[The Insolvency (Amendment) Act] and Act XXXIX of 19’® 
[The ProMncial lnsolvenc\ (Amendment) Act] Of these two 
Acts the former e'^tends the operation of the Presidenc} Act 
to Raracln and effects a material alteration in the procedure for 
uie trial of bankruptcy offences (see sec 70), whereas the latter 
hasintmduced certain new sections, such as S4A, 59A and 
®^A Certain other minor changes, more or less verbal ^ 
cons^uential have been introduced also bv Act X, Act XL 
Act XII all of the > ear 1927 

The Pre-amble The object of the present Act is both 
to consolidate and to amend the Law relating to Insolvency 
collect the statutory law upon a particular 
^ ** m order that it may form 

e applicable to the arcumstances existing at the 
(fCnernl consolidating Act is passed Adnimtstrator 

1907 788, PC The Act of 

Art Th ^ ® consolidating and amending 

ter a ^ comprehensive charac 

are not afTertPff therefore its specific provisions 

becn^ad^tcd*bv*thpT"T provincial has 

^;^ al Small Cau ses '?S8-":'sT;L“sH.eUu( 

anl°' '' ' S ' Gconx .ntroduemg the Ml 
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of Objects and Reasons for Act III of 1907 In Enghncl thej 
generall} use tbe term Bankruptcy, but in India the Legisla 
ture has preserved the title of “Insolvency” m view of the 
fact that the legal practitioners in this country are more familiar 
tvith this term 

Insolvency Act— a complete Code The Insolvency 
Act IS a complete code, Jhan Bahadur v Bailiff Tonngoo 5 
Hang 3S4 AIR ig-'7 Rang 263 104 IC 816 

Policy of the Act The pohey and object of the Act 
IS to secure the even distribution of the debtor’s estate among 
his creditors and to prevent the more active creditors from get 
ting an undue advantage over the less active ones 
V iubrainauju, 47 M L J 759 20 L W 872 AIR 1925 Mad , 

24S 85 I C 216 See also Chtrunjtlal v Ajodhta Prosad 37 

I C 391 (All ) This being the policy of the Act, it treats all 
the creditors alike /« re Piirushollani Das ^ Bros 5s M L J 
657 2S L W S16 AIR 1929 Mad 385 116 I C 125 The 
law of bankruptcy ‘ is designed to meet the case of an individual 
who has no reasonable prospect of being able to pay his debts 
Its aim is twofold first to distribute tbe debtor’s property 
among the creditors in the most expeditious and ccon ni cal 
manner and secondly to give the debtor a new start in life 
freed from the demands of his creditors when he has not been 
guilty of certain serious offences” — Rmgvvood Tlie Bankruptcy 
Court is not like a charitable institution for tin ikaf and d mb 
the object of its j rocesses is the benefit of crcditois II t L irt 
must not therefore allow its feelings of compassion or bene 
volcncc or charity to overrule the hv\ f \ pi'l U t''’' 1 

■>2 Ch D -'i 81 Ihe Insolvcncv \ct is not a method of 

execution \s 'i matter of fact it is a method of evading oxccii 
tion t/iuiiia \ Dighijat 19 \ I J at ('*74) 60 I C 

7s 8 \n Insolvency Court should in the gencnl public 

interest take into consideration the conduct of the creditors as 
well IS tint of the del tor Padha Mohan \ White 41; Ml 
361 1 C 4 n 

Purposes of the Act The I iw of Insolvcncv is mainlv 
<ksi;,nLd for the ] rotcction * f creditors and the relief ot dibt irs 
( tnd ham v h tin) Behan SvIC 4' (MllTR atp 411 

The Act does not affect rights under Agra Tenancy 
Act This Act docs not apply to govern or ^ffcct rights under 
the \gri 'Icnancy \cts /’irbafi \ Aa;a Rikh 44 \U 

.q6 20 \ I. J it' 60 I C 214 — following 43 \ll sio 

Provisions of this Act — how far can be imported in 
Companies Act Tlic provisions of this \et, if consistent 
with niid not in conflict with the principles of the Co-’i] 1 ls 
\ ct iwnv be \Tw ported in deciding c'v‘=’Cs under the 
//(tiiyrfl; \ 0 /?iciaI Liijiadafarr (1929) ^LJ Six (S33), FB 
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Insolvedl The present Act does not define the word 
Section 6 below simply defines what will be acts of insob^cy 
Sec q6 of the Contract Act (Act IX of 1872) has thus defiiwa 
the term — ‘A person is insoheat who has ceased to paj his 
debt^- m the usual course of business or who is incapable of 
paying them 

Extent The Act is meant for the provinces outs^ide the 
three Presidencj towns and the towns of Rangoon and Karathx 
J In cl (2I it IS laid down that the Act extends to the whole of 
Bntish India except the Scheduled Distncts So it comes to 
this that the Act apphes to the whole of British India except 
(a) the Presidencj towns, (b) the Towns of Rangoon and 
Aarac/it and (c) the Scheduled Districts Compare Yofeohoma 
Specte Sank Ltd \ Curlejtder Co , 43 C L J (447) A I H 
1926 Cal Sq 8 96 r C 459 

British India “British India” as defined m sec 3 Cl 
(7) of the General Clauses Act (Act X of 1S97) means *‘au 
temtones and places nitbtn His Slajestj ‘s Dominions which 
for the tune bemg, goiemed bj His Majesty through the 
Go\ emor General of India or through any Gotemor or other 
offcer subordinate to the Governor General ” 


As to what temtones are or arc not within British India, 
see the following cases Ttccant Panachand \ B B Ry Co , 
9 244 ,QE\ Mangal TekcUand, to Bom 258 , Q E 

\ ^Ibdul Laiif IQ Bom , 186 Btchtlranand \ Bhug Bal PeroK 
rOUI,667 Muhamviad \usufuddtn V Q £ , «S Cal . 20, 


Coun ol f<;.*C\VN,i a4lA.l37 "The 
Secunderabad i« a temioncs within the jurisdiction ot tne 
Cotwgn cotttt Secunderabad District Court are not 

II K.. Bntish India, Akarappti Vcnkanna ' 

393 air I,., Mad 90° 

for The law of Insoleenc, 

aUocether onuttpA fr relating to InsoUency were 

of tS- usIh d ^ But the Act 

haabecn passed on the o"”'" 

the GMtHM'ctas'MAct iSre 3 . d ( 4 t) of 

towns InsoUencj Act im 2 Passing of the Presidency- 

Presidencv lowj^ v.as t2i t applicable to the 

I, Vict C sA and ^"S‘>lvency Act of 1848 (« 

21) and the insohencj jurisdiction used to be 
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exercised bj the High Courts m the Presidencj'-towns and the 
Chief Court m Loner Burma 

Karachi • The provisions of this Act have been thought 
inadequate to meet the requirements of the town of Karachi 
So, on the recommendations of the Civil Justice Committee the 
operation of this Act has been withdrawn from, and the 
Presidenc} -towns InsoHencj Act has been extended to, it , 
tide Act IX of 1Q26 which received the assent of the Governor- 
General m Council on the 26th February , 1926 , also read the 
Statement of Objects and Reasons for Bill No 31 of 1925 
published in the Gazette of India dated the 29th August, 1925, 
Part V, pp 174-75 Proceedings alreadv started, under the 
Proi mcial lusoh cnc\ Act, how c\ er w ill continue to be 
goiemed by the proMsions of that Act 

Jurisdiction under this Act differs from that under 
the Act of 1909 * The insolvency jurisdiction conferred by 
the Presidency Towms Insolvency Act and this Act are quite 
distinct Therefore, an Insolvency petition pending before the 
High Court cannot be transferred to a District Court, Snmvasa 
hengar v Official Assignee, 38 Mad 472 25 MLJ 299 

(1913) MWN 1004 21 I C 77 Cf Asutosh Ganguly v 

r L 11 aJsoii 53 Cal , 928 44 C L J 350 AIR 1927 Cal 
149 98 I C 116 

Operation of the Act beyond British India • This 
statute, being a statute of the Indian Legislature, operates 
wherever, but not elsewhere, the Indian LcgisHlure can give 
the law, Cockerell v Dtekens, (1840) 3 Moo P C 98 (133) 
Therefore, the operation of the Act is pnrclj local being con 
fined to the classes of debtors, who, by Us express terms, are 
made subject to Us jurisdiction by residence etc (sec sec ii 
of the Act) Cf Ex parte (it^ 73 ) Ch \iii> 

374 A foreigner mi>, b> reason of his residence here or b> 
carrying on business in this coniitrv liccomc amenable to 
InsoUenev jurisdictions Lieattd b\ this \ct This Act cannot 
claim the Impcnil n unre of the I mulish nnilruptiv Nil m 
as to ifTect the Innhrupt’s propcrt\ m rnglatid or in the 
coh iiiLs on the loinal SiUts or t* civc hM.hlr^,L in n-'inil 
of the debts contracted bj the insolvent m anv part of the 
British Dotninions Partlcy \ Hodges (i^'^i) \o I J Q B VS2 
Crt’doiftcr Sjl cs if Co \ Colonifll ‘Secrflan li''9i') "V C iho , 
Rc Niiercji \ StrUii Horn jt>. ni iitiUs iiiuUr -.ci n, 
infra As regards the Innhnipt’s immovnhlcs in n foreign 
countrv , this statute will not operate unless u is shown that 
the foreign law will give effect to its provisions, CocKereU \ 
Dtclens supra As regards the moveables in a foreign conntrj , 
the basic I'niKiiilc is inehilia seguiiRhir /’rr'i'iiiitn (moveables 
follow the person) rnmn firir these arc govcrneil b\ the lav 
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of the insolvent’s domicile, Phtlhifs v Hmitr, (t/QS) ^ H ^ 

402 See also Yokohama SPecte Bank Lfd v Otf^ender 
C»,43CI,J 43» air 19=6 Cal 89S OSIC 459 even 
m respect of moveables in foreiffn couiitrte<» the moiusu 
Bankniptcy Courts can act onl> m personam hv means 

injunctions etc Ibid Firle also notes under the beading \est 

under sec 2S (2) 

Scheduled Districts See sec 3 Ch (19) of the General 
Clauses Act (Act X of 1897) and also the Scheduled Jlistnas 
Act (Act XIV of 1874) m the First Schedule of which tae 
following Scheduled Districts are mentioned 

Bengal Jalpaigun and Darjeelmg Districts the iii 
Tracts of Chittagong, the Sonthal Parganas Chutia Nagpu 
Division and Angul *■ 

Madras The Mutta of Korada and Ronaon ^he 
"Mallahs m Ganjam , certain Mallahs and lluttas m Vitaga 
patam Bhadrachalam Taluq, Rahapilli Taluci and Ramp* 
country m the Godavari District* the Laccadive Islands 
Bombay Sindh , Aden , the villages belonging to certain 
Mehtvassi Chiefs 

North ll'Mterrt Provinces Kumaon and Ghanval Tarai 
Parganas Some Tappas and parts of the Mirzapur District 
Jaunwr Barwar m the Dehra Dim District 

The Punjab Hazara , Peshwar , Kohat , B'tnnu , Dera* 
Ismad Khan, DheragTzt Klnn, Lahaul and ftpiti 

Central Provinces Chattishgarh Zemmdanes, Chanoi 
zemindanes and Chhmdwara Jaigirdaries 

In other parts Coorg , Andaman and Nicobar Islands^ 
Azmere Merwara . Assam , Arkhan , Slanpur 

When the Act came mlo operation The Act docs 
came into operation So under section 5 
of the General Clauses Act (Act X of 1897) jt is to be taken 
as haung come into operation on the 25th February, 1020, 
mt n the day on which it received the assent of the Governor 
5 (1) of the General Clauses Act thus pro 
.t lL the Governor General m Council 

come into operation on a particular daVf 
operation on the daj on which it 
tc«ues Ac assent of the Governor General " 

ret™ ’“'tr” ^cl retrospective This Act has iw 
41 W V rlf, '^oTr 41 111- J ('9='' 

\'«»i a/s ic2sV?r I;*’®""! in MohtmUtn v Goia” 
aov /lijoltaroiii V I'eilWe 44 M L J 

Itz 7?!C 4Ss” 'W air ige, Mad 

tested tichts VniiiSd'T "'"'i’ takes anat or impaits 

ngnts acQmrcd under exi&tmg laus or creates a new 


• New Only the first three 


districts fat! ^ ithm the Pengal Presidency 
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obligation or imposes a new liability or attaches a new dis- 
abiliu m respect of transactions alrcad5 past must be pre- 
sumed to be intended not to have a retrospective effect, 
JaQahandhu \ 44 Cal 5S5 24 C L J 363 (366), 

MunjhooTt \ AkcJ Mahmud 17 CLJ 316 (345) I 7 CWN 
SSg \\ here the new provision is a substantive one which is 
not made to depend on anj reference to corresponding provi 
sions in earlier statutes, the question of retrospective operation 
of the new provision does not anse, Municipal Council 0} 
Sidney \ Marcaret Alexandra, 47 C L J 284 AIR 1Q28 
PC laS 107 IC 455 (PC) Cf Sfldflr Ah v Sheikh 

Dohluddui 48 C L J 150 32 C \V N 1130 AIR 192S Cal 

640 (F B ) , 7 ?ain Charan v Hamid Ah, 32 CWN 1153 
air 192S Cal S19 (F H ) A substantive right cannot be 
abrogated bj the coming into force of a new Act, Solaiappa 
P,atcker \ Shutimiiga-SitndaTam, 50 M L J 237 (1926) JI W N 

2S1 AIR 1926 JIad 510 93 I C 3 A statute cannot be 

retrospective in its effect so as to affect an existing status 
prejudicallv, Mann v Stark, (1890) 15 A C 384 , also see 
(1894) I Q B 725 (737) A statute is intended to regulate the 
future conduct of persons and should be construed to be pros- v 
pective This nile of prospective constmction is deeply 
founded in good sense and strict justice, Prowolha v Mohtm, 

31 CLJ 463 (469) 24 C W N loti In tins connection see 

also Colonial Sugar Rctniing Co \ Ir on. (10031 AC 3 ftQ , 
Delhi Cloth (2f C M Co \ Income Tax Coinnr 32 CWN 
234 4" C I. J I, PC , Shibat-fl/i v Chunilal 31 CWN 
1007 I R 1927 Cal 748 103 I C 0“4 Ilarendra kiivtar 

\ SccTClar-y oj State 33 C W N 383 itS I C 45 A statute 
IS not to be so construed as to take awav a vested right of 
action acquired before it was passed ftiidhu I\oct v Hafiz, 
i'' CLJ 274 ( opesiar v jtban 41 Cal 1123 19 C I J 

540 iS CW N 'kij (SU) If this Act were to have retro 
action the position of in insolvent ma\ be scriousK affected 
The. new \it <annot be so applied to msohcticv procceilmgs 
pcinlnig at the tinn. when it came into force as to deprive 
ptrsons ot visttd or snlistantive rights which thtv had under 
the lucMoiis Act iiinpil Rat \ Malta Mai 3 IC ^04 ii 
P K iQio 7\ PW R loio i6> PI R iQU) Scih Ridha 
l\i\hcit \ Ihiij haj sic N06 12 PR loio 162 PI R 

JCJO So )t J.V?? iic)/* i}/7t J.V AViwOjJ-AVJ rvt!tY?7 

under the \ct of ioo“ must proceeded with under tlic pro- 
visions of tint Act. />ivmi Bank ltd \ Ram Chandra 46 
Bom 737 24 Bom L R 202 AIR 10.2 Bom 80 6“ I C 

2*S . Sola\appa \aicKcr \ Skitnmucasunda’am, {supra) This 
will he sn even where the new \ct comes into force pending 
the old aiiplication, I'lilpatt \ Ra^un, supra Fven the ch-s j/ 
cretionarv powers coiiferrcel bv the new Act should not be-^ 
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exercised in respect of an application under the old Act, Ihid 
But where there is no question of loss of a vested right, the 
ne^ Act may appl^ to the pending: proceedings, Cftum Lai \ 
Behan 33 I C 995 zi P W R T916 Alterations in the 
procedure are always retrospective unless there ts some good 
reason agatnst ti Shtb l^^aratn v Lachmi Narmn, AIR iQ’? 
Lzh 761 An amendment of the law which changes the 
forum and does not tahe awaj the right to institute proceed 
logs, relate to procedure only, and has retrospective effect, 
Gefeiif Pfajad 1 Ooitnd Rao, AIR 1029 Nag 282 119 
6S2 Cf Khondkar Mahomed v Chandra Kumar, 33 C W ^ 
49 C L J 362 According to some opinion if the order 
of adjudication be made under the new Act m respect of a 
filed under the old Act new procedure wiU appK 
though orders made under the old Act remain unaffected 
v /Iwnasomy (1923) M W N 840 iS 

L/;,. 1924 Mad 36S 70 I C 408, followed in 

V Putlhen Peefifeafehal. 49 M L J 

^936 Mad 121 91 I C 144 Cf Natesa 
V ^nnamMai Chettiar 1 I, \v 3,9 V, I c 213 The effect 
ment orthp'n^f orders passed after the commence 

under th«. r ^ will be subject to appeal “ind revision 

„ „ V BehmLal sii/rs 

sanlj been oSS ‘ 

no rSoihai.°hl„ ‘•’e oW Act . Where 
old Act tt framed under the new Act those under the 

AIR W^Lnh 360 M 
Harl^ A it ", see ChattuMu, Mahan v 

925 val 335 cited under sec 3 

pretS^rof statm^mav h" following rules of inter 

(r) I an u ^ ^ *” general use 

be accepted ^AUfed meaning of language must always 

Son, 47 Bom Ui I9|3 

(PCI Ka,. Smel/' R^mlnl, ae Cal 7® 

Vanhottam „ 4? Cal 433 . ir»Ihs Ah v 

to be taken in their ^ , Words and expressions at® 

Berson 6HLC 61 cSc^.‘‘“'* sense Gray '! 

\ Cltairniafi Howrah cogent reasons Mahadeo 

be fnicn their mdest 1 C L J 534 , and should 

Boat sd Cal ”™«ng Raliim Sux V Cealrat 

uords are to be constmea 49- 119 I C at Same 

1” 35 Bom 401 SecreintA sense Baba Yeskvanl 

\orOs of Act shouM ke Laldas, 34 Bom 239 

cstrict the purpose of the Am further and not to 

tnc Act MoUa Ataul Hug ^ Chairman. 
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ManicktoUa Mumcit'ahty, 2^ CWN 969 57 I C 960 When 
an enactment has received a jndiaal construction and is re- 
enacted m identical i%ords, such re-enactment must be treated 
as a legislatiie recognition of that construction, Ex parte, 
Campbell, L R 5 C A 703 Cf Jogendro v Shavidas, 9 
CLJ 271 (281) , /jJifln Chandra V SafatuUa, 26 C W N 703 
’5 C L J 36, Kayasiha Co v Stiaram, 27 A L J 983 
AIR 1929 All 625 TiS 1C 17 (F B ) , Bifutl Behan v 
Nikhil Chandra, 33 C W N 943 AIR 1929 Cal 566 
Speeches and proceedings in the Legislative Councils cannot be 
referred to, Sarat St ndan v Uma Prosad 8 C W N 578 , Dina 
Kath \ Raja Sait Prasad, 27 CWN 115 36 C L J 220, 

Q E V Bal Gangadhar, 22 Bom ri2 , Cf Vacher S’ Sons v 
London Society of ComPosttors, (1913) AC io~ It is not the 
function of a Court to speculate as to the meaning of the 
Legislature, but to determine the meaning of the words used, 
I tlaram V Tilamdas AIR 1929 Smd 225 119IC 537 As 

to how far English law can be referred to in construing Indian 
enactments, see Collector of Gorakpur t Palakdhan, 12 All 
rr, 12 , Cf 39 Mad 250 , 44 Bom 673 , 44 Mad 524 (526) , 

34 All 106 , 32 I C 795 t 44 C L J 350 For the meaning of 

the words “and” “or”, see Kunhaloor v Parkuni, 40 Mad 
524 (F B ) Consideration of hardship should not be allowed 

to affect an interpretation of the language of a statute, Pool 

fTiijiirtn \ Khtrod Chandra, 32 CWN 502 102 IC 115 

(2) Pro amble A {ire amble cannot be called m aid to 
restrict or cut down the express provision in a statute 

\ Sutton 22 C D 511 (520) , Q E \ Indrajil, ii All 262 , 
t or to extend them Kadtr Uaksh v B/iouam Prorad, 14 All , 
145 (154) Cf also Aos/iah v Dhobant, 18 CLJ, 187 See 

also Mcni/af \ Improvement Trustees. 45 Cal 343 27 C L J 

I 22 C W N I (F B ) Cf 37 M L J 724 (P C ) . 20 C W N 
1:58 iS CL J iS" , Cf Poach V Ketnpion Park Race 
Couric Co (18S9) AC 143 

(3) Martina/ Notes As to how far reference to them is 

pcnnissiblc •iCc Thahurain % Rat Jagalpal 8 C W N 609 (705) 

Cf /\uiiif'/iar Pri'rt*/ \ IthtUan \aratn ' 1 Cil f>iq 1 i/im>i 

Kes la \ Sccrclart of Slate, 42 Mad 451 , ! ahorc Bank \ 
Kidar Lath 36 P U ioi6 13 I C 746, Sheikh Chamman \ 

I mperor, (iqigl Pat 463 , Ram Saran \ Bhagual Prasad, 

All , 4J1 27 A L J 290 AIR IQ29 All , 33 ri3 I C 442 

<rn) 

(4) Coniwar Commas are no part of the statute, I e-ris 

Ptich \ /Is/i»ioj/» 5fn, S Pat 516 49 C I J 413 33 CWN 

323 36 M L J 517 Air 1920 P C 6q 114 I C 604 (P C ) 

(5) Headings Ma> be considered, In rc Shiu I al -4 

Bom , 316 , Janh Sinch \ Jagannal {iQi-l Pit 318 4; I C. 
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177. see also Lastern Counties v ^ rf 

^lawell on Statutes, p 6s The headings 
sections in a statute ought not to be pressed m, to a c 
tne limitation upon the exercise of the Po'^rs 7. ^ „ 
express iiords of the Act, Abdul Rohimv Municipal Comvus 
sioners oj Bombay, 42 Bom , 46a 23 C \V N no 4 

(PC) Cf 4]tndsi \ Prayag 45 I C 334 (All) 

C W N 1097 , ..^3 as 

(6) IllustTations and Schedules are to be consid 
part of the statute itself I al Bala v Ahad Shah, 23 
23, 29CLJ 165 35MI.J6t4 teALJgos ^/jfJ;, 

igiS 21 Bom L R 558 48 I C i (P C ), Mahomed Sycam 
\ School (ark (igi6) 2 AC 575 2i C \V N ^57 43 

256 39 I C 4or (PC) Saltsh Chandra v 

CW\ 982 3^CLJ g4 , Ram Subbag \ ^ 

9 2 For schedules see Al^ap Ah v Jamsur Ah, 30 ^ ' 

334 I R T9 6 Cal 638 93 I C 909 

{) Title The title of an Act mav be resorted to ^ 
CNplain a doubtful clause in it Hurra ChundcT v ° 
Dlione 9 W R 40'> ^404) — 35) (F B ) 

(8) Repugnancy of 4clr Where two Acts are inconsistent 
or rcpugmnt the latest expression of the 3\ill of the 
tiire mist irevail (rovided the Court i» satisfied that the tep 
of the prior enactment follows by necessarj imphcatit®< 
Cmfieror V Probfiaf Ch Barua, 54 Cal 863 31 C W N 7W 

4SC1,J 323 AIR 192- Cal 432 102 I C 645 

(0) Rules framed under the Act A rule framed tmoer 
the \.ct sliovdd not be referred to for the ptirpose of constrm « 
an \ct of the Li-gjslature Shetkh Tntas v Dmartalh, 53 Ca . 
bi3 3 oC\VN 803 43CLJ 42s AIR 1926 Cal, S5& 

9& I C "2 

lio) Proiiso A proviso cannot extend a substanti'^ 
provision in the Act Ram Chunder v Cowrt Nath 53 
40^ MR 1926 Cal 927 97 I C 3-6 followinu 
' utm V l/clropohtan U A C 189- AC 647 

T, « of Insolvency Act Bankruptcy la''' ^ 

practican> penal in character and therefore should be construed 
mvonnblj to the person affected, Re \orth Ex parte Hashick 
U 93) Q B 264 271 (1889) Q B P 2-8 Where a 

constrnA^nn^Ti!^'^M possible constructions, that 

Will adopted that will avoid injustice aud 

Will heuer servv the purpose of a* 

u pmcf;« 'of.t'’ Court A ,i 

airainst u olonr ^ hmimer imcterntc cannot prctall 

f R . OM (on anunl’''”’ s’ BhukUandas, 7 Bora 

'thoro the " Jirtc •I'0'’Bh >< !»»» l>‘ 

lists a language of doubtful import 
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vromon of the rncli* Hiit'-Ttirlo ^ct if not incon.i.lcnt 
with this Act shoiiM be Wloocil in tins mintiri os i rnlo ol 
jtl'ticc inH Cfvxl (vm^nnicc. 

Hew far Engli'h law UJtforh f^nnCHJi \ f f H 
can be looked to Cal 02** H C T T \ I K 

102“ C'v\ *40 0*5 IC nf* Cf 

Rachamadu^u Ranc^aU \ si M I T “io fio:^ 

"MWX 972 AIR 102“ Ma«l tf* oo I C ii 
\ Mnnisamt AIR iq 26 Mn«! u (m MI J fti 

The pro%isions of this \ct arc *>o clo«cH nhni to the pr<'M 
sions of the Enpli^h B 3 nknipfc\ \ct tint the mows of tlic 
English judges are of CTCat rahie m mterpretme the* Indnn 
law In determininq; the uc>cht to be atlichcd to the pro- 
nouncements of Enclish Conrts of law the first cotjsulcntion 
to be applied is whether the rnclnh Courts were dcilim: with 
facts similar to the facts m the particular case before the Tmlnn 
Courts Compare, Nontflal jftifccrjfc \ fTircfftari s O U V 
347 AIR X9'>*=i Oudh, -6% too IC \u ><t Ok 11 

not be so construed as not to render anr of >ls nroMsinns 
nugatorj, RaM^ali r APl^ajt, 5 * M b J 6'k> (loafil M\VV 
973 AIR J926 Afad 163 90 I C 241 

2. [§ 2.] (I) In this Act, unless there is anv 
repugnant in the euliieet 
or context,-— 

(а) “creditor” includes a deciec holder, 

“debt” includes a judgment-debt, and 
“deBFor" inclucles“a judgment-debtor, 

(б) “District Court” means the principal 

Civil Court of original jurisdiction in 
any area outside the local limits for 
the time being of the Presidency 
towns, the Town of Rangoon and the 
limits of the ordinan; original rhnl 
jurisdiction of the Chief Court of 
Sind as defined in section 2 of the 
Presidency-tovms Insolvency Act 
1209 • 

(c) “prescribed” means prescribed by rules 
made under this Act, 

•'Hiese words bate been substituted for the words "and of the 
Town of RanKoon ’ by the Insohency (Amendment) \ct lo 6 fiA of 
19''6) and the Smd Courts Siipp\ementar> Act [xx^iv of igj6) 
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177. see also Eastern Counties v. Marriage, 9 HLC 41 » 
ilaxivell on Statutes, p 65 The headings to a group of 
sections in a statute ought not to be pressed in, to a construc- 
tive limitation upon the exercise of the powers given by the 
e\press words of the Act, Abdul Rahitn v Municipal Coninis 
Stoners of Bombay, 42 Bom 462 23 C W N no 48 I C 63 

^ C ) Cf A]indsi V Prayag, 45 I C 334 (AB ) Cf co 
C w N 1097 

(6) Illustrations and Schedules are to be considered as 
part of the statute itself, I al Bala v Ahad Shah, 23 CWN 
23o 29CBJ 165 35MI/J 61:4 16ALJ 905 124 
1918 21 Bom L R 558 48 I C t (P C ) , Mahomed Syedol 
^ 'school GarK (1916) 2 A C 575 21 CWN 257 43 I A 

30 I C 401 (PC), Sattsit Chandra V Ramdayal, 24 

L W N gSj 32 C L J 94 , Ram Subbag v Emiy , I9 C W N 
972 For schedules sea Altap Ah v Jamsur All. w CW’h 
334 AIR .926 Cal 638 93 I C 909 

f I Title The title of au Act nia\ be resorted to to 
CNplaia a doubtful dlusc m It Hurra Uiiuider v SI aora 
Dhane 9 W R 402 (404)-35) (F B ) 

or rit^ ^^Piisnancy al Acts Where tuo Acts are mconsist^t 
tml o, '''IF'ssion of the uill of the Legislt 

lit tu"'*™' FtO''Jo<i ‘lie Court is satisfied that the rcpe«' 
Cmheiar r by iiecessarj .mplrcatip»i 

45 CT T ^ 54Cal 863 3tCWN 7«5 

air ,9„Cal 432 ,02 1 C 845 (F B ) 

the St should ""f" Act A rule framed uader 
a” Act o( ihl^ r ' ‘’1“ to'erred to for the purpose of constnuns 
b 5 o »e,«, Tnlaa V Dinanalh. 53 Cal. 

90 I C 72 41CLJ 42s AIR 1926 Cal, 856 

provision tl'u Ptunot errtend a substantive 

402 AIK jo,s rs 1 Bnnt Chunder v Gann Nath 53 Cal 
1 "ion V Meeroj>„i.|a„l’7 * C 376 followmi: lITsl Dr'^l' 
Const, '* 5’ AC 647 
pricucall, po„m in Vharuuru "5'' ^cl Bankruptcy law « 
lavoirahlj to the " , “"<1 therefore should be constniej 

I'lnsl rgu PvtSTO aflojned Rc North, Ex parte HasUA 
particular pro„e,„i J ' 1S80) 22 Q B D 278 Where a 

eonstruction sho ild possible constructions, that 

"111 better serve the ""'I “''P"' injustice and 

' t> Co (iSSii o ,\7"T’7e »t the Act Hilly E^l & It’ 
a tnctice of the C™« v •‘’“I t'890), re A C 363 (368 . 
a clear ,roS« ofe- -unV prevail 

3nBoT? Idhukhandas ,7 Bof 

tl.c stntiitt though It ma> be useful 

'‘rtguage of doubtful import' 
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lfHTa<fa//3 S/iawji \ B K Lanp, 5^ I C 627 (Botn ) A 

proMsion of the Encrhsh Bankrupts Act if not inconsistent 
Tnth this Act «honld be followed in this coimtn as 1 mle o£ 
justice eqint\ and tjood conscience, 
How far English law y|snfos/i Gan^^iiZl \ E L irafsnn, 
can be looked to Cil , 92S 44 C L J ISO (15 0 AIR 

IQ27 Cal 149 I 116 Cf 

RachamaduQu Ranctah \ Appaji Rao 51 M L. J 719 (1926) 

M W X Q72 AIR 1027 Mad t6^ Oq I C 241 , Snbbamiar 
\ Mu«isa«ii \IR 1926 Mnd iiii 51 MLJ 6it 

The pronejons of this Aet are so closeh al».m to the proii- 
sions of the Enehsh Bankniptc\ 'Vet thit the mows of the 
English judges are of frreat \alue in interpreting the Indian 
Ian In determining the weight to be attached to the pro- 
nouncements of English Courts of Law, the first consideration 
to be applied is whether the English Courts were dealing with 
facts similar to the facts in the particular case before the Indian 
Courts Compare Nandlal ^^uKeT}€e \ Gtrdhart 5 0 \V N 
o 4 " AIR iq’R Oudh ■»6, loa 1 C An ^ct sho Id 

not be so construed as not to render anv of its provisions 
nugatorj Rangtah \ Appajt 51 MLJ 6S0 (1926) M W N 

972 AIR 1926 Mad i6t 90 I C 241 

2. [§ 2.] {/) In thi<? Act unl-^ss there is any 
Dsfi=,t.on, repugnant in tho subject 

or context, — 

(fl) ‘creditoi” mchules n decree holder 
“debt” includes a judgment debt, and 
“debibr” includes a judgment debtor, 

(b) “District Court” moan'^ the principal 

CimI Court of original pirisdiction in 
anv area outside the local limits for 
the time being of the Presidonev 
towns f/tp Tonn of Ranqoon and the 
limits of the ordinary onqma^ civil 
■jurisdiction of the Chief Court of 
Sind as defined in section 2 of the 
Presidency towns Insolvency Act, 
1909 

(c) “prescribed” means prescribed by rules 

made under this Act 


*Tleac vtortls ha\c Nmi sub-titnted for tbe worcli an! of the 
Town of Ringoon the In«ol\enr\ (Sinendmen) \ct 196 (ix of 

lt)’6) and the Smd Courts Snppleinentsrs \ct (n^si\ c{ 19 61 



12 


THE rRO\r\CIU. ^^S01.VE^C\ \CT 


[Sec 2 


(c?) ‘propeity” includes any property over 
\\nich. or the piofits of which any 

E eison has a disposing power which 
e may exercise for his o^Yn benefit, 
{e) ‘ secured creditor*’ means a 'person hold 
ing a mortgage, charge or hen on the 
property of the debtor or any part 
thereof as a security for a debt due to 
him from the debtor, and 
(/) transfer of property ’ includes a transfer 
of any inteiest in property and the 
creation of any charge upon property 
{A Woids and e\pressions used in this Act 
and defined in the Code of Civil Procedure, 1908 , 
and not hereinbefore defined shall have the same 
meanings as those respectively attributed to them 
by the said Code 


fli f ^ f 0) The definition of the expression 

nrmision! f;* msolyency* has been omitted m view of the 
creditor^V-Ii ^ definition of the term "secured 

sSh ^ wordings of section i68 of the 

yS? A . "anVriiptcy Act (46 and 47 Vict c «C2 sec 16S) 
tbM tenn. but simply laid down 

ar?ear o? rlm frf ^ change on the land for 

bos Uen IZ J^L T ® T Act) . (m) A clause ( 

include h\) The ‘Transfer of Property" 

tal-en to .S' sS "■leM" etc w«o 

debtor judgment judgment creditor’, ‘judgment 

are used in the \\ido« m present Act they 

fined to rncrch ®nd should not be con 

' I «^J'«niinarJan debtors , Cf Vasudeva 

C 44^ also Sbat" 36 M L J . 453 5* 

5i 6 The word SiMLJ 613 9^ 

coinpcl the performance means a person who cafl 

calle<l the debtor 'pk* ®blij»ation by another person 
Ai/au ] tsitanatl am v ria are correlame, Cf 

(“oq) uhich ha5Le„^"“* ^ssignee of Madras. 32 I C 
40 Jiad 8, f|V\ Roderiques v Rama 

jrovisions of scc^ M / °*ber points By reason of 
I"*) of this Act tlie Mord ‘decree 
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holder’ should be taken jn an extended «ense so as to include 
a transferee from a decree holder , sec sec 2 cl (^) of the 
C P Code, 190S Similarh jndejment debtor must include 
"a person against t\hom an order capable of execution has 
been made” , see sec 2, cl (10) of C P Code The vord 
“include” is intended to be ennnicratiae and not exhaustive, 
FuUeh Sanerji \ Dcrai fCnIlan, 13 BLR 254 (PC), also 
see 2 ilad , 5 When the Legislature intends to txhaust the 
signification of the word interpreted, the word “mean” is used, 
Q E \ Ramanjijjfl, 2 Mad , 5 (7) Cf also C E ' 

4 Cal 4S3 (r B ) per'ion entrusting gold to a jeweller 
becomes a mere creditor without am preferential claim, if the 
jeweller becomes insohent and the gold non traceable, Mutrazsii, 
\ Official Assignee, aS M L J 403 29 I C ^7 

A person who stands suretj for payment of a debt by the 
insolvent is a creditor for certain pur- 
Soretv poses , see Rodertques \ Ramaswann, 

40 Mad 78a (r B ) s c aa 51 L J 
253, (XQ17) MWN. 238 20 MLT 225 38 I C 783 

[N B This case has overruled the case of Nalam I'ls t(i- 
«af/iam v Official Assignee, 32 I C 795] If such surety 
makes pajment on behalf of the debtor, he becomes a credit&r 
for the amount he so pa\s, Saddik ihvtcd \ 3f A M rinn 
air 1923 Rang 149 79 I C 813 The term ’creditor’ does 
not include a benamdar of the creditor, 
Benamdar KetoKey Charan v Saraf /vuuiari, 20 

C W N 995 This view now seems to 
be modified m view of the P C case Chowdhn Gur Naratn 
v Sheolal Sing, 46 Cal, 566 23 CWN 521 (PC) The 

creditor includes a person who has obtained a judgment in 
respect of a tort as well as of a debt Fx farte Moore (iSSs) 
14 Q B D , O27 A creditor may be a decree holder or other- 
wise, Foiudev Kamatli v / akshi Naiayan 42 Mad 6S4 36 

51 L J 453 52 I C 442 A judgment creditor does not cease 

to be a creditor simph because the pavment of his decretal 
monev is postponed till the final decree is passed in a con 
ncctcd suit, Venkatarama V Duran Sbenff (1026) M W N 
946 SI 51 LJ 680 214 LW 858 AIR 1927 Mad 13a 

A decree holder, who is the landlord of an agricultural tenanev 
(subject to the Agra Tcnanc3 Act) is not a creditor, under 
this Act, in respect of his rent or decree m as much as the 
same is not a provable debt {per Walsh J ) Parbatt v Raja 
9/iiam Rtf h 44 All , 296 20 A L J 147 AIR iq-' 2 All 
74 66 I C 214 — following Kalktt Das \ Gajjn Stnglt, 43 
All , 510 (T B ) The word ‘creditor’ here does not include 
a secured crc<litor. Official Receiver Coviibatorc \ Pilamr-ianit, 
Chelty, AIR 1925 5Iad 1051 88 I C 934 
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The person who on the happening of certain contmgenaes 
which maj or maj not happen ivill 
Contingent creditor, become entitled to enforce an obhga 
T ct a creditor tton then created against another person 

cannot be called a creditor, Naim 
I IS anathatis case supra see also 27 Cal tS, infra 

Debt The i\ord “debt” lias not been fullj defined 
here It should therefore be understood in its ordinar> sense 
see Dorinsnjiii \ Failhtlinga, 40 Alad 31 (F B ) 36 MLJ 

42"’ (191 } AI W N 353 In a case under the Civil Procedure 

Code llaTidas ]chaT]ta\ Baroda Ktshorc, 27 Ca\ 38 4 C u ^ 
b ) the word debt has been defined as mcnning “an nctualj' 
cMsting debt tint is a perfected and absolute debt, not merelv 
a sum of monej which ma3 or mav not become pajable at 
some future time or the pajment of which depends upon con 
tingeiicics which imj or ma> not happen” Cf Udoy Kuman 
\ Hart Pan '•S Cnl 483 also 30 All 264 But under sec 34 
of thN Act all debts present or future certain or contingent 
(cNccpting non assessable ones or those m the nature of un 
liquidated damages can be pro\ed against the insolvent 

Debt will include judgment debt , the definition itself 
”*aUs this abundantly clear see Snbbayyar v Mtinnsuamt 5 ^ 
aI L J 613 gS IC 516 In some of the English cases 
question', were raised as to whether a debt includes a judgment 
debt in India however such a contention is not possible Cf 
also / 1 /uMb/mr \ /aiimf 6* Co 24 A L J 641 Comp al'O 
^cc 0 of the Indian Limitalion Act Rc IVethered i 

\ l ^ ^ Rcaenue Court is a debt , Auha t 

1 11. r 406 at p 40S Arrears of maintenance wit 

dorrl"! 5 Cal 536 Monej due under the 

decree of a Pent Court is a debt, Mumiu Singh v Vigbijat 19 
i J •’3 00 I C 58 

It "'t'"'!' h>s legal represenlal.ve, 

I who ar. nnV debtor” here does not include persons 

-i « ‘^ebt Therefore the 

cMcnt of ihr- ? deceased debtor, who are liable only to the 
would not coo ‘heir deceased ancestor m their hands 

'•Cl. \nia I hri.? meaning of the term as used here 

i> Mad o X.^”*ft«a”«aehanar, 50 Mad gSr AIR 

I Ikr an iwari ^ 104 I C 642 As to debtor 

19 S Cal i-Jo CYVN 60S 

' f District Court Court Compare the definition 

district Jndee clause with the definition of 

^i^t \ of 1S07 ToLo 1 ^*6) of the General Claii*'^ 

note of the amendments shown m the 
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footnotes at p 11 I idf notes p 21, under the hcadinc, 
“Districts Courts ’* 

Clause (c) For rules tide sees 79 and 80, infra and 
appendices 

Clause (d) '• Property The word property has not 
been defined The section simph sajs that “propertj” m 
eludes any propertj o\cr which or the profits of which an> 
person has a dtspostns pouer which he nia\ exercise for las 
Can benefit, Sant Prosad \ Sreodut 2 Pat 724 Such a wide 
and non exhausti\ e definition has been inserted to make it 
clear that certain kinds of property which do not actually 
belong to the msoKent are to be treated as his property for 
the purposes of this Act, Lai Bahadur v Paspat Prosad, 10 
jt 74 IC jOi 26 O C ^84 Note that the dcfini 
tion uses the word “includes’' and not “means” , therefore it 
IS not exhaustue Ibid I ide notes nt p it ante As to how 
the meaning is widened b\ “includes”, see Official Assignee 
\ Firm of thandulal, AIR 1924 Sind 89 76 I C 657 The 

effect of the definition is that everj parcel of transferable pro- 
perti belonginc to the insohent becomes liable to be seized 
on bankruptcj Compare the definition of the term as gi\en 
in sec 16 of tlie I nglish Bankruptcy Act 1914 * The English 
definition ma> be referred to for interpreting the word property 
under this \ct For a general mcnning of the term sec the 
cases decided i uder the Transfer of ProperU \,ct Cf Ram 
SankaT\ Gandh Prosad, 2^ AW t‘'5 PB Properties declared 
non transferable under sec 6 of the Transfer of Propert\ Act 
Will iiaturalh hate no importance for the Insolvenc> \ct 
Consequently the right to claim damages for breach of contract 
which IS a mere ‘right to sue” docs not pass to the trustee 
111 bankruptej 1 mt remains in the bankrupt M t/icm t I ntted 
Counites BanI J id LR (1920) AC 102 Cf Teitan Pam \ 
Ratan Chand CW N 2‘=!5 -o I C 
Claim fot damage* 489, Abu Mahomed \ Chuiidcr ^6 

Cnl 435 In a Sind case, such a right 
to MIL lor damages for breach of contract which sccTucd prior 
to Tcljiidication was held to be properly \estmg in the Recetter 
. Official Issuance \ Pirm of ChanduM supra Damages ans 
ing out of dealings iii trade arc propert\ and \est in the 
Rcccncr, Motharam \ Pahlairai \IR lO s Smd iso Ro 

I C 141 But damages arising from injuia to person or reputa 
tion or from mental suffering etc fall within the scope of 

II ilsoii'i case s»/'ra, and arc not propcrt\ as understood m tins 


• Troperti includes tnenex goods thiu'’s tn action land and 
c\cr\ desenptinn of propertx whether real or pervoi al an 1 wl ether 
sitnitc m rngland or elsewhere a1«t> olligatun ea-ements an 1 ere-^ 
descrij tion <f evtnle interest and profit j resent or future xested or 
contim,ent arising out of <r incidental to pr pert' ns al«0'e definel 
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Uu«,ofCf Brake. Beekhan. 6 o^ lVSe"tL"l 

Oc«p«.oy nsh. \gnks'^9o'' 73 I C 

tor- As to the non transieraUc occupanej right, 'J 
the recent decision o! the Speaal Bench tn^e^a | 

Bencde t ilia Bax. jt CBJ . 510 ?4 C W N SJ8 n 
that It can he called prcpelty withm the meaning oyM 

vency Act [See EnWanddt v Ra^nehaa. rti L W n 
and new sec t6 B of the Bengal Tenancy A | fttalgtisar 
held that under the C P Tenancy Act, an ^i,o 6 ta 

docs not lose his right of occupancy by reason of his a I 
ton Shriinrliaa v Nasoka. 76 I C 634 f “ '>'*Sc'“nSst 

under the heading "Property” under sec j8, post i ne 
of a partner m a partnership is property which oortoe . 
and sold in execution of a decree a«d therefore comes _ ^ 
the meaning of tins section r«JiendflS v Tliatyerow, 

S24 So IC 642 AIR 1925 Sind. iS Where a 
becomes insolvent the right of the partner to s'ue for an ^ . 

m the partnership that has been dissolved is ^..er 

the meaning of this clause and vests in the Official Rc c f 
Thawerdas Jelhanand v Seth Vtshendas, 79 I C 3o4 ^ o 
1925 Sind, 72 Vide notes under "property" under 
infra A decree*holder, who is the landlord of an * i 

tenancy lo which Agra Tenancy Act applies, is not a , 
m respect of his rent or decree, Parbaft v Raja Shia^ t< » 
44 296 20 A Iv J 147 AIR 1922 All , 74 1 ^ ® ^ 

The insolvent must h-ive a disposing power over the pro 
perty which he may exercise for his own benefit, othe^rse 1 
will not count for mueb Smith v Allahabad Bank, 23 A” . ^25 
The word cun shows that the transfer must be in the persona 
capacity of the insolvent See Notes on Clauses Hence tfle 
propertj held in trust by the insoiven 
Property does not Will not come wfthiri the meaning Q‘ 
mefude trrst property Word as used here. 2 n re Vardalaca 

.. Cham 2 Mad , 15 , Smtth v Co}jif'-> 

ill BI 444 '^coll V Siirman (1743} Willes, 400 Vide ais® 
28 Property will include money. In re 
^c^dan Bisuas i Cal 434, i ctR 561, and good win. 


R Recne, (1922) 2 Ch D 


p ys, ■ \ — - — - 475 ft may include salar3' ns w 
ham Chandra v Shjama Charan. ig C L J , S3 18 C W N , 
1053 31 I C 950 As to whether aa 

insolvenCs undivided share m a ^htaK 
sham loidt familj will be hts propcny 


ell 


Nnce^Uftl estate 

I irTsfTtA 


/ 
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wnthm the meaninp of this section and «ec 2S, sec, / cl iJfi/inrfiir 
\ Paspai Prasad, \ I R iqzt Oudli, 154 74 I C jOl, fOH/rci 

/Inanl Stngh \ Kalia Sxngh, 48 I C 526 5 O L J 665 The 
interest of a Mitakshara father tvho has the right to dispose of 
bis son’s interest m ancestral iramot cable estate for the pay- 
ment of Ins omi debts not contracted for immoral purposes is 
propert} within the meaning of this section, Faktr Chand v 
Moitchand, 7 Bom , 43S , Hannukh Rat v Radha Mohan, 15S 
P R 1919 54 I C 931 , Bad an Das \ Chiene, 44 All , 31 20 
L J 155 1922 All , -9 64 I C 976 , Chellaram \ Official 
Recetzer, AIR 1923 Sing 20 75 I C 497 , Allahabad Dank 
\ BJia^^an Das, 4S \11 ^43 24 A L J 323 AIR 1926 All 
262 92 I C jOg So It IS said that property over which a 
pe son has a disposing power which he may exercise for his 
Own benefit includes ancestral property which may be sold for 
the satisfaction of antecedent debts, Amolak Chand v MansiiUt 
Rai 3 Pat $57 AIR 1925 Pat 127 85 I C 88, Chairman, 
Distnet Board, Monghyr v ShcodutI Singh, 5 Pat 476 AIR 
1926 Pat 43S The authonty of the above cases has been con 
•Jderablj shaken b> the recent Pnv> Council case in which it 
has been held that the definition of ’ Property” in sec 2 
contemplates an abwOlutc and unconditional power of disposal 
and not such power as the Mitakshara father has to dispose of 
JO nt propert) which is not absolute but conditional on hisT* 
having debts which are liable to be satisfied out of that propert) 
Onh such propert) vests m the Official Assignee as is divisible * 
among his creditors Sat Naratn v Behartlal, 29 C W N “97 6 
Lah , I AIR 1925 PC 18 The expression ' property” 
includes also the qualified and restricted power of a Hindu 
father to dispose of his son’s share Dalavenkala Setharani v 
Official Rcceixer 1 anjore 40 Mad 840 (i9'>6) M M N "41 
L J 269 97 I C S25 (F B ) For a fuller discussion of the 
subject zide also the notes and cases under sec 28, post 
Brtjnarain v Mangal Prasad, 46 All , 95 P C Shnpad v 
Basappa 49 Bom "85 27 Bora L R 934 AIR 1925 Bom 
416 89 I C 996 , Khcm Chand \ 
Goods held by Com Narain 6 Lah 493 26 Punj L R 

mission Agent 848 89 I C 1022 Similarly a com 

mission agent has a disposing power 
which he iiia\ exercise for his own benefit over the goods 
entrusted to him for sale For the purposes of the Insolvency 
Act such goods arc the property of the debtor In re Kadibhoy 
Ismailji n IC 15 Smith v Allahabad Bank 23 All, T35 
But «ec t. Po Ihi un V Official Assignee 6 Rang 6 Sq AIR 
1929 R 50 117 I C 51 in which the goods held by a commis 

Sion agent were burnt down ind the agent liaving become insol 
vent, the insurance monev was paid to the Offiaal Assignee, 
and the Court held tint the owner could follow the money mta 



i8 


THE PROVINCIil, INSOI,VEhCY ACT [SEC 2 


the hancK of the Official Assignee.—following In re Hal’d s 
Lslale 13 Ch D 6g6 

Secret formulas ia\ented by the losolvent for manufacturing 
articles are part of the business assets and therefore property, 
lie Keene {1922} 2 CIi 475 (C A ) As to personal earnings, 
tde under stc S A statutory tenancy is property and maj 
\est m the Official Vssignee, see (1933) i K B D 117 , 4 ^ 

580 and the notes and cases against the marginals “Onerous 
propertj under sec 28, post 


Clause (e)* Secured Creditor The present definition 
has been taken from sec 168 (i) of the English Bankrupt^ 
Act {46 and 47 Victoria, C 52) The old Act (of 1907) simply 
said that the term xvould include a landlord with a rent charge, 
but the English definition being more comprehensive has been 
guen here Cf Davts Sassoon v National Bank, 7 SER 
Oi 21 r C 520 For the position of a secured creditor see 
sections 9 (a) 38 (6) and 47 


In order to be a “secured creditor,” a person must hold a 
mortgage charge or lien on the property of the debtor Ci 
Krishna, Chtnnoo v Matuhhat, 53 Bom 290 So, s security 
on the property of a third person, even though it be for 
same debt, does not constitute the holder a secured cfcdit^i 
Ex parte West Rtdtng Union Banking Co , (1881) i 9 ^h V 
105 Cf Re Perkings, (1890) 24 Q B D 613 An attaching 
creditor does not rank as a secured creditor Gopi Natk 
V Gut Prosad, 15 I C 866 , a forliort, that « so 

''hon the attachment is before judgment, Eamrao ' 
11 asudeo AIR 1928 Nag 336 no I C 893 A vendor 
iiauiig a lien for his unpaid purchase money is a secured creditor 
within the meaning of this section , Vaipy v Oakely, 16 0 ^ 
941 . Kaidaltt V Marshal, n QBD 356 , Ex parte itfifw* ^5 
§ 39 . -Roye 1/ Watson, xa 1,1 Ch 385 But the Madras 

Sul'mS n|ht to recover the un 

'"“"'5' ^<ws not confer the status of a secured 


Mad t,V r r. 43 M L J 426 AIR 

lKt7.cen^-, '' hcrc nn asreement was entered into 

w“ed the ^S' uf'd'to whereby the latter was 

lished or Ihcrcaftpr books already pub- 

tion thit the TM- Published by the debtor, with a condi 

to commission n ns 

became a sccurcA^n^ discharge of the debt, the creditor 
«»'d n C I d t r 1 clause, Allahabad Trading 

s:t t Muhammad. 37 All, 383, sc 13 

tarte decree acainsr^.. Similarly when a person obtains 
the ev patie decree <lcbtor prior to his adjudication and 

set aside on the debtor furnishing security 
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A charge becomes a ngJii in rent only when a decree has been 
obtained to that effect , vide Tancred \ Delagoa Bay & Co 
23 Q B D 239 The following are instances of circumstances, 
gmng rise to charges or hens , (i) arrears of rent being a first 
charge, (2) public dues and Crown debts (3) right of maintcn 
ance etc and so forth, (4) unpaid vendor's lien, sec 55 (4) of 
T P Act, Tide supra (5) trustee’s lien under sec 82 of the 
T u'l \cl (ii of 1882) , (6) agent’s lien sec 221, lud Coitn t 
A * Cf Rc Bombay Saw Mtll <£>* Co , 13 Bom 314 Cf 
lcacock\ Baijnath 18 I A 78 18 Cal 573 which sajs that 
no hen can be claimed by a banian (7) a lien may be claimed 
b> a bailee of goods if he has bestowed his labours on such 
goods Ditxlon V Baiigbam {1S34) 6 C 8. P 674 , kecne s 
homos (1905) I I\. B 136 , (8) carrier’s lien, see sec 55 Ind 
I Jc Co V London S W Ry Co 

/ ^ ® Bristow V IP/it<more, (1S59) 4 De & J 32S . 

t \iA ^ 2 Q B 78 Vide also Crenham v Bank 

other instances of liens arc Salvage 
® Insurer s lien and so forth Tor mortgac® 
or hypothecation of moveables Deans \ Richardson. 3 N W F 

9TT ^ e 7’ jfartpada v Anath Dc 22 C W N 758 44 I C 
^ob»«d 23 CWN 2S4 ''S 
JP 1 * Chunder v Munga Bewa. 0 C W N 14 The 

r ronertv Mahomedan do not form any charge on the 

4 Cal ^ft^l ^ ^ ^ > Basayet Hossein V Dooh Chund 

in the\ancU of propertj 

become insoKpnis « ClBctal Receiver where Mahomedan heirs 

to be secured ereditos''b™“"'*'‘ cannot claim 

Aainar Rcnvthen v Prove as ordinary creditors 

t9«9 Mad 609 M W N 168 AIK 

see So""no.7s ^ ' 

Sub sectiQ (2\ Transfer’ under s S3 

sions in the Insolvonrvv words and expres 

to be understood as convevfn^ I?”** hereinbefore defined, arc 
b> the Cuil ProcedSrP meanings attributed to them 

are-deerer order D[slr.« ? a ^ Instances of snch tvords 
mgs of the Collector .» V tind so forth The proceed 

of the Land Improvement ^ 

had revenue is neither a tvere arrears of 

of nn> Court with,,, sic ^ execution of the decree 

Colhcfer cf Alyah v Paw T,?^ Brovincnl Insolvency Act 
Ri ,00 /c 5 Rang 806 AIR 192S 
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„ sec 3 Ordmanly such judges ““ 

„“ss or discharge such S™*7coUs Actf (Sal, NWP 
to them see the various Ci^u C Bombaj Civil 

and Assam C.vd Courts Act, Act XU oE ibb?. u 
Courts Act, Act »f rS69 and » on) It 

be contended that such judges can Courts Act and 

that are u.lhm the contemplatron of the Cml Couns^^^ 
cannor cccrcisc auj insolvency 1““*^'^ exercise this special 
tion ot a special statute and that ^ .. Govern 

jurisdiction onlj if especially rtiffprence is lost sight 

ment in that behalf But in prechee this diffam e ^ 

of and in certain districts the AdditionaUudges re 
exercise insolvency junsdiction by virtue of ^ 

District Judge, see Makhan Lai V Sn ^ force 

A L J , 371 14 I C i6a But as there is ess of 

m the plausible contention suggested aho'c ™ „ Jn 

Vail, an /all case may hereafter be called in guc 

Madras hoavever it has recently been held that wbe j 

Is not invested with Insolvency jurisdiction by 
Government a District Judge cannot transfer an -r^ggrt 

to It Prcmchand fiidoji v Solett Gopalappa, 45 ^ o 

(iqi^lMWN 7S4 iSLW 685 AIR J924 ^ l^^beie 
IC S"6 Sec also Mulchand v Mtiran Lai, 36 All p S 
the learned Judges left undecided the question whe _ ^ 

Additional District Judge to whom a matter Tmke 

cnl InsoUency Act had been made over by the s'* » j 

was ‘ District Court" within the meaning of this Acr 
:>IohaboT V Haat Abdur 48 Cal . 53 {56) A 
arise whether an additional judge is a ‘‘subordinate . 

witliin the meaning of tins section cf MaXhanlal v 
siifra if that is not so an additional judge can never ^5 

with iiisoUcncj jurisdiction Again, insolvency junsdicu 
coiifcrable hereunder onlv on a subordinate Court 
a subordinate judge Under sections Q and 39 ^ .ry 

Courts \ct however the presiding officer of a Court swbjec 
administrative control of the District Judge, shall be 
1 1 iinmtdiatclj subordinate to the Court of a District Judge a 
f r the I urposc of the C P Code the Court of such an ^ . 
si all be fkcuKcl to be of a grade inferior to that of the Co 
< f the District Judge So there would be no bar to invcsti g 
an additional judge with insolvency jurisdiction by means ot 
Oovt notification under the section 

The Court of the Judicial Commissioner and not that of 
a Deputv Commissioner is the District Court in Cliota Nogpi’’’' 
M»inrav(iii V UudW Sitdim x6 Cal 13 Under the 
t-overnment Notification No 88 q dated i8th November 190b 
nvde under sec 23 (b) of the Punjab Courts Act, 18S4 
I'lvisioral Court is deemed to he the District Court or the 
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will be subordinate to the District Court and the High Court 
Madhorao v Nago, AIR 1923 Nag 80 71 I C 37 Notice 
that the proviso uses the word "Court” as distinguished from 
‘‘judge”, so the power goes wth the office and not with the 
individual ofScer The word "Court" being designedly used 
in contradistinction to the word ^'Subordinate Judge” or 
"Munsiff” occurring m section 25 of the Civil Courts Act (XII 
of 1887), Its effect would be not to affect the insolvency juris 
diction of Court by the transfer or removal of its presiding 
ofBccrs A Court invested with insolvency jurisdiction under 
the Act of 1907 by means of a notiffcation will not require to 
be re invested with the power after enactment of the present 


Act vide Chalturbhu] Mahan's case, supra For the purposes 
of this proviso the local limits of the jurisdiction of the First 
class Subordinate Judge are not confined to the local limits 
of the ordinary jurisdiction, but includes the wider local limits 
within which the First class Subordinate Judge exercises special 
jurisdiction under s 25 of the Bombaj' Civil Courts Act, 1869, 
/Ibnji V Var/iori supra A Court invested wnth power withm 
the meaning of this section can entertain an insolvency petition 

notwuhstandmgthefactthatthe ' ’ - 1 ♦Ar 

CNCccds the pecuniary limit of 

I 21 Bom 45 The Dist ' 

entertain an application for in 

the debts in respect of which relief is sought have been certified 
recovered against him under the provisions of the 
lumic Demands Recovery Act, Kedar Bans Lai v Maharani 
JanKi Koer 14 C W N , 143 

Additional Judge when he exercises the powers of a 
virtue of an assignment of some of his func 
officer under section 8 of the Bengal, N F , 
Tu Lo subordinate to the Distric 

his ordof J of sec 75 . therefore an appeal against 

V82 Q A fi ' MaUian Lai v Sri Lai. 34 A’l 

r>oLr nmiM/"!. ^ ^ But when he exercises 1»5 

nctificitioJ ‘5 *'"* '=>' '•■'■‘' 1 C of c Governraent 

"..l-orclmatc Co"rt ™te”cc'’"75Tr ’ 


'encT'ranMhi '"scs’' sliou that in conferring l"'"’ 

the loial rmr?? Court under this section. 

o'd Vr„„, ™ '»'>>' «"■ ’“''"■0 o' "“i 

’ ""i toritonal jurisdiction of the Court 

this Act has*^no^'‘ihp*‘'n*°” ^An order of adjudication under 
o'ltsidi Ilntish India .n®.*!'’ '"oting the insoU cut’s propet'J 
oilier easel; „ind M„ , f'e rcceiier, see 43 C L J 436 and the 
>.ei ond Ilntish' Iinhr''.' at”'' ’"n‘<'i''g "Operation of tlio A"* 

P St on<^ 
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Jurisdiction conferred during pendency of a cise — A 
of Tn in^oUcncA j clition I>a t Jmicc of ‘•nnll cauv.s, 
^\ho liad no jnri'- Itclmn to tn tl nl the lime of presentment of 
the fietition, hot on vhom insol\ciic\ jurisdiction was conferred 
before fiml disposal, is nght, when the petition was addrc'sed 
to the District Jtidce though presented to the Jinlgc of siinll 
csLscs, Dfh /’rad (id \ Sfin/ri /\ai b \ L J }*'; 2 I C 223 

Transfer of an insol\cnc\ case to a Court not iiucsted with 
In«ol\cno Jurisdiction ma\ not Ik. permissible, .n/c Ibid Cf 
^nnirara Iyengar \ IsjiiC»uc, Mad 4“2 25 M L J 

209 21IC 77 , 1 1 igutttU \ Jainatu i isCLJ 2\0 i,IC 
605 

Relation between Provtncml Insolvency and Presidency 
Insolvency Courts — A District Court c\ercisiiiK uisoheiicj 
jurisdiction is a Court uf concurrent jurisdiction with the 
Insohcnca Court of tlic High Court ami tlie latter ii is no power 
to interfere with protcedmes* before the Ih^trlet Court, and 
see 18 of the Presidcnca Towns InsoKciice \tt confers no such 
power on it, M 1 ^arseen \ {lOslo Behan. ai C W N 847 , 
see also Sarat Ch Pa/ \ Darh-j C to m Cal "i: 33 C W N 

15 113 I C S60 (F n ) , hut notwithstandmc a previous adjudi- 
cation bj a District Court the High Comt lias jiowcr to make 
under the Prc«idt.iic' Towll^ InsoKenee \ct, a further adjudica 
tion against the same debtor if wilhiii its juriichction, Suih 
/einivar \ biursool das LhogtmuU, 1 C \\ \ 1002 29 liom 

LR ii “9 46CLJ 5- {iq2*)M\\\ 51- AIR 7027 

P C 162 104 I C 1 {P C I Comp in this conntctinn 47 Bom 

275 and 100 I C 265 (Rang ) 

Notification under the old Act — A notification, issued 
under sec 3 of the repealed Act, would remain m force even 
under the present Act see see 24 of the General Clauses Act, 
C/iobnrb/iwj 3fa/ie4ri v llarlal, AIR 1925 Cal 335 80 I C 

85^ 

Sub-section ( 2 ) — For the purposes of this Act, a Court 
of Small Causes shall be deemed to be subordinate to the District 
Court Cf Debt Prosad v Stanley Raa 6 A L J 583 2 I C 

223 

The Insolvency Courts in India have a discretion m making 
an adjudication order notwithstanding the existence of a prior 
adjudication order m another countrj- provided the conditions 
of the InsoIvenc> Act are satisfied and there is no valid reason 
to the contrarj' The presence of large assets within the juris- 
diction of those Courts is a strong circumstance in favour of 
making such an order. In re irif/iom Watson, 31 Cal 761 
8 C W N 553 , see also Ex parte Robinson, (1883) 22 Ch D , 
816 The different High Courts in exercising concurrent juris- 
diction should also be guided b> the above rule — but wh - - ■’ - 
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IS T conflict ha\mg regard to questions of comemence one 
Court should jield to another as it maj not be just or equitable 
to allow the proceedings m all the Courts to go on concurrently, 
Ibid But the effect of the vesting order in a previous case 
m India is rather peculiar No subsequent order made in India 
could affect the rights acquired under a previous lesting order 
made also in this Country All that an Official Assignee could 
obtain b> \irtue of a subsequent \esbng order made in another 
Indian Court would be a sort of contingent or reversionary 
interest in the assets m the event of the previous order being 
set aside /a re Aranayazal 21 Bom , 297 

Appeals — I ide notes under sec 75, under the heading 
Subordinate Court also under sub sec (2) of sec 5, infra 


Revision — The Distnct Court m its insolvency junsd c 
tion is subject to the supenntendence of the High Court on 
Us aj pellate side and not to the commissioner in insolvency 
U Ke Ma lie/ chand I trehand 4, Bom 275 Sec 107 ot the 
Covernmem ^ India Act does not warrant the Insolvency Judge 
A® ' interfere with the proceedings before the 

District Court A/ 1 & Sons v Gosto Dehan, 31 C 


4. [New.] ( 2 ) Subject to the provisions of 
, ^ e*" of Court to this Act the Court shall have 
»n" PO^'er to decide all ques 

■ t, „„ , tions whether of title or prior 

iruniTir,?? nature whatsoever, and whether 
ii!*® matters of law or of fact, which may 
insolvency coming within the 
do™ u <»'■ "'tich the Court may 

PurncKP necessary to decide for the 

com'pIe°o°Ustr'Jh!ft justice or making a 

« ‘■^'“ulion of property in any such case 

A!"’ 

Hu tor the contained in any other 

Sion shall bo f^^ce, every such deci 

'lehtor "os”ato ami ^ ‘^e debtor and the 

•asainst him or it ami" *ii" claimants 

or imdcr them or ?ny of’ISi"" through 

out or nel'ossar\"tn"'i'^*' deem it evpcdi 

'-cessarj to decide anv question ot the 
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lature refeiied to m sub section (1) but has roa^on 
0 believe that the debtor has a ^olcnhlc mtcrc^ 
a an\ property, the Court maj \nthout furtlier 
nquiry sell such interest in such manner and sub 
ect to such conditions as it ma> think fit 

English Law — I tdc wtion to^ of the Tnclish Bant 
ruptej Act 1914, as amended b\ Bankruptej (Amendment) Act, 

1926 Under this «^ction an ln'ohenc\ Court in India would 
be ngbt m assuramg jun^diction in ca cs where the Bankruptcy 
Court in England would cTcrcise jurisdiction under said 103 
of the English Statute, Oj?iciflI Recct er \ TiratUdat \ I K 

1927 Smd 66 97 I C 321 

Reason for^ and scope of« Ihe Section — This section 
IS new It IS an enabling section and gi%cs i idc 
powers to Io«ohencj Courts to decide not onl> all 
questions of title or pnont>, but also of any nature 
whatsocier whether thej tnsoUe maittrs of la- o- of 
jacl, which ma> arise in an> case of m-o»%c.nc> conin», 
within the cognisance of the Court or which the Court mj\ deen 
it expedient or necessarj to deade for the j urj-^/*' if * m» 
complete justice, Hari Cliand \ Moliiam, 4^ \\ 414 2 \1 J 

495 94 I C 429, illaliarana l\un^af \ i)a id ' 

ar A L J 737 AIR 1924 All 40 , Ofutal / r \ in 
das, AIR 1927 Smd 66 97 I C 321 I ama j.r i f I ^ n 
\ Raniaittaim Aiiansar 45 Mad 434 42 'I I J 

MWN no 65 I C 394 , /Inu^ar A/ia« V Slohimi il I i n 
5^ 2MI 550 AIR 1929 All 10:, 113IC I J 

155 (E B ) , Lhxjiu /ndifilrifll Hank v Dineth Cli , r ( 1 
*053 32 CWN 427 AIR 1928 Cal Oyj 113 J C f ' , 
liitdha Mai v Official Receiver AIK 193^ J di 122 1 li*- 

reason for introducing this nti «cction has ht'-ti thus yi cii lu 
the Statement of Objects and Pca'Otis — “A furlh t «' f r-* in 
the Act IS the absence of iroMsioiis « d •firiui/ tlu 

power of Courts to deade fjiiestions of In/ an ] f :ft irriu/ In 
insohcncj proceedings This f|Uc-itiMi h s tu mil/ h'm 

the subject of conflicting dtcrions* in tin. All did id and t)i' 
Calcutta High Courts In Nifmonf C/ioad/mrf v fhtryi Chinn 
22C\VN 7o( 46 I C 177, lilt LalcilUi IIi/l, Coin di/--* lit' 


• I or thruc cond cl ng <Ier,» fn» m-c / hutiall J'am v I h Ui'm 
All ij /tansfJIari } la-arm 37 All <3 ‘ aratln/rha v tlra 
41 'la I 4p /fi re Utiblea f ftjat 3 tal 431 • r i (, J I f/ 

» . ' - ■ • * M ev • { 

d tl 3j ( V/ * 


humar V Vat-aser I enatei I >nh Id 
dm r 22 C 

»l<nc II ft’rmld I--* tiA »1 Jlfyi 

anj tic Calcntta Tli"li C/«rt r- if* |rv^».fry (, 

to 4 cci(le ijofUKr-* '1 1 1‘* ev !• r- A* »a < 1 <<. 

tarracr II jh C^rt tl tt I « » *, f.,, r/,. f.y 'I , 
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IS n conflict ha\ing regard to questions of convenience, one 
Court should jield to another as it maj not be just or equitable 
to allow the proceedings in all the Courts to go on concurrenti) , 
Ibid But the effect of the vesting order m a previous case 
m India is rather peculiar Iso subsequent order made in India 
could affect the rights acquirevl under a previous vesting order 
made also m this Country All that an Official Assignee could 
obtain bj virtue of a subsequent vesting order made in another 
Indian Court would be a sort of contingent or reversionary 
interest in the assets m the event of the previous order being 
set aside, In re Aranayaial, 21 Bom , 297 

Appeals — Vide notes under sec 75, under the heading 
“Subordinate Court,” also under sub sec (2) of sec S, 

Revision — The District Court m its insolvency junsd c 
tion IS subject to the supenntendence of the High Court on 
Its appellate side, and not to the commissioner in insolven^ 
Cf Re H/anjc/ c/taMd Vtrehand, 47 Bom 275 Sec io7 of the 
Government of India Act does not warrant the Insolvcncj Judp 
of the High Court to interfere with the proceedings before the 
District Court, M A Sassoon 6* Sons v Gosio Behan, 31 t, 
\\ N 84- 


4. [New.] (I) Subject to the provisions of 
I »er cl Court to fhis Act, the Court shall have 

• C..11 ... j_ 5 . aII mips 


decide nil naestions an 
uni, in nsoUenci 


tills me v^uuib 

full power to decide bU 

tions whether of title or pTioi 

it\ or of any nature whatsoever, and whether 
involving matters of law or of fact, which iBjy 
aiiso in any case of insolvency coming within the 
coginsance of the Court, or which the Court may 
t ( em ii expedient or necessary to decide for the 
^oing complete justice or making a 
p etc distiibution of pioperty in any such case 
prorisions of this Act and 
hiw fn th V"" “ling contained in any other 
Sion ^0 nil i in force, every such dcci 

l"H\epn"nn ( 1 '“' 'nnding foi all purposes as 
or uoZ '•'‘"'1 ‘he debtor and th» 

.''■alnst In^ rt ™ ‘ho “‘her hand, all claimants 

0? nmlor them or’'a"nv“of’’them"' 

ent or rn'cessan ° not deem it expedi 

' to decide any question of the 
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nature refeiied to in sub-section (1), but has reason 
to believe that the debtor has a saleable interest 
in any property, the Court may without further 
inquiry sell such interest in such manner and sub- 
ject to such conditions as it may think fit. 

English Law — Vtde section 105 of the Enqhsh Bank- 
ruptcy Act, 1914, as amended bj Bankruptcy (Amendment) Act, 

1926 Under this section an Insolvency Court m India would 
be right in assuming jurisdiction m cases where the Bankruptcy 
Court in England would exercise jurisdiction under said Sec 105 
of the English Statute, Official Receiver v Tirathdas, AIR 

1927 Sind 66 97 I C 321 

Reason for, and scope of« the Section — ^Thts section 
IS new It IS an enabling section and gives wide 
powers to Insolvency Courts to decide not only all 
questions of title or priority, but also of any nature 
whatsoever whether they involve matters of laoi or of 
/act, which may arise in an> case of insolvency coming 
within the cognisance of the Court or which the Court ma> deem 
It expedient or necessarj to decide for the purpose of doing 
complete justice, Hun t band \ JUatiram, All 414 aj \ EJ 
495 94 I C 429 , il/abarona Kiiiiuar v /)a,td, 4b \11 lo 

21 A L J 7^7 AIR 1924 All 4<» , t»/7uiaf kfti lit r V liralli 

das, AIR IQ27 ^llld OO 9 1C -,21 aim Cbcffiir 

\ /^oniai I aim liva»ti,iir, 45 M id 44 4 M LJ !'•? (ii j 

MWN 110 6s I C j 94 . Kbaii \ Mohimnn i h I ,n, 

51 All 550 AIR 1929 All 10s II V 1 C xiu (1 j , \ I J 
155 (E B ) , / iiTim Indv-lrial IhtuI \ Pimv/i t /i , t. d 

lost 32 C \V N 427 A I R H|2S Cal in I C 105 , 

iJiidba iVaJ \ Official R(Cct,.er \IR iu»> I ih 122 ”1 he 
reason for introdiwing tln^ iKW '•cction lia> Inun thus uum in 
the SutciiKiit of (Ihjcits iild Ki is«m> — \ Inilliir diKvt in 
the .\cl ]s the ahM.iKi oi jioMsions MiflKiiiuh iklmiiii, tlit 
jiowcr of Courts to lUcitk <itustioii*« of 1 iw lu 1 ful iri'-nu. m 
instihtncN procccdines Ihis jikMioii hi' renmh Wen 

the subject of <onflKt»ii>, iKvimoiis* m tlu \ll»lidMii ml 'la 
Calcutta High Courts In N i/itu ni t in n <b:i n \ / 'ti 1,. 1 ( i' i 

22 C \V N 705 46 I L tin. C iKutt I Iliwli V. mdi-'Mit 


•lor those conllKtine ilctiNuns •.ec Klin<i 1 Kj' v M j • j 
Ml j«2 JJiuHIijrv Ma-njit r-Ml Nj'vii.iIjx i 1 j, t ji i 
41 Mftd 41 ' /n »f I I’lN I / (5 c n V v»l 4ti “ ' I i. 1 K 1 1 j 

Riit'ijr \ Manjcrr rrnj'rs iJnfc J t C \\ X - ( \ tijrfrj x 

MHliJTtinnl Irnr jj t. W N “ an J tlit m'-e <t v W S , i tc 1 
aloxc It shoiihl not ltd tint tl r Mlahitvi 1 11 ‘i ^ tn 4 —^1 
ntul the CnKiitti llii.h Viorl ne ^ti\«sl ilic ln» Kro ^ v un jv>\crs 
to ilcculr qnfttions of titk etc It m«vlt t< *ai 1 i l‘ r ctce' t ‘ •‘-e 
former llifih Ciuit that 4«e» has trvene,' lci.''Ul"e • n 
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ms; from tlie Alhhabad High Court held that the InsoUeacj 
Court has no such power, and that a question of title to property 
should be tried m a separate smt It is obviously 
that this conflict between the two High Courts should be 
terminated, and having regard to the prevalence of bfnaHii 
transactions in India, and the importance of arming Courts with 
adequate powers for the speedy realisation of assets m the 
interests of creditors, the Government of India are of opinion 
that the Courts should be given full power to decide all questions 
raised m insolvency proceedings *' Cf Ex parte Reynolds, 
(iSSo) 15 QBD 169 The effect of this new section is that 
now an Insolvency Court can decide all questions of title etc 
arising m proceedings before it with the authority of an ordi 
nar> Civil Court It confers jurisdiction on the Insolvency 
j Court to decide all questions of title which may arise m anj 
CISC of insolv encj coming within the cognisance of the Co ut 
in order to enable it to do complete justice or to make a com' 
plctc distribution of the property, Shtb Naratn v Lachmt N aiatn, 
\ I I< 1929 Lah 761 119IC , Official Receiver V Tmlh 

Das Mewarain, AIR 1927 Smd, 66 97 I C 321 The inten 
tion of the Legislature in enacting sec 4 (i) seems to have been 
to confer upon the Insolvency Court full powers of deciding all 
questions oi title tliat arise for decision in cases of insolvency 
so tint there should be no necessity’ for having recourse fo 
ordinary Civil Court, Anttar Khan v. Mohaninad Khan, 5 ^ 

550 „(i 929 ) ^ L J 155 air 1029 All S05 1^3 ^ ^ 

019 r u 


It is or cn to the Court on a proper application made under this 
„1 I,„„l <» <■•>«« 

"t C urib under this *>'>1' cut IS entillevl to the property or not. 

u n thillaminal v PonnuSTvamt, 50 hi L J 

'So 1926 MWN 173 92lC 573(‘f 
‘ I iki.«i*«c, the Court will have power to try together the 
babihty of the person to be adjudicated 
'I the «|iici>tion of his ownership, ll'aztr Singh v Janhtdas 
IiiH-iv 6"9 97 I C 174 The section enables tJie 

tr-.w determine the validity or otherwise of all 

th tint purport to put the insolvent's property bevond 

•K ryci rf Ins creditors Kochu Mahomed v Sanlaralineii. 
\\u LI ‘‘Q^OMWN 236 14LW 505 62IC 402 
ihu ,Ti covers a proceeding started for a declaration 

‘ b Kluntion'^^'iV”!*.! made pending annulment of an 

'I N Soo ^hinnas7iaim Ptllat, 

IS niscd miUrr ‘hc question of voidability of a transfer 

CoVrl ^ Act before an Insolvency 

qutMifti iiidicnlK bound to investigate tlw^ 

Kcccucr’v rcasoniijc”on’*i/* sufTicient for it to say that the 
matter is right, Shtkn Prosad v 



Stc 4^ itss 


'ct 


«i;V5"'ViV¥¥ ^t”¥f¥T 

two vears oW ’ ® “ J t*- 

gynon , allies nl'cre the <xi c”Ct p ^ J \ 
admitted;' on the o he' hand thw ^--ti i ‘■‘' 

transfer or the e^-teoce ol ticU c''a^•nt^^ U \ 

denied br the receu er, VjidJ Kam > Ja/n Nath \VK too 

Lah iSo It has been said that wde ,owc'^ Vn%c 
ferred by this section just to enable the I^<^oUc''■*^ ho n to 
demde such que'Uous of Utle etc as ea^co* _^’cci i*'dc’ 
the other eectioiia of the \ct BudI a Mai v e'tTna Rrrfi~fT 
\IK tg^o Uh 12 If the existence o' a iran^'c- o* j 
the property i5> sold as Lmncumlicred the htn o i the j 'occvi •=. 
of safe IS denied bv the reemer the claitnan* can 'I'V the 
Court to adjudicate upon hi^ nghts ondt' this ‘cction In n«c 
the claimant is preiented from obtaining final d -d* on cn the 
matter he can obtain U bv m titution o' a cinl « it tfj:i3 Pir 
1 JaC'Jftnaih supra \ question an«iDc und^r «cc s of the ^ 
Act shotild be deaded m awdance nntb the pr*> cdiire indirtttd 
la this scctioQ and not summanK Surja ^ Uinrdn \ I U 
ip'j Oudh log 9 1C •« hndtT that ction rnls a 
Receiver can move fo* annvlrnent and ibe of U is * -c’ n 
ts not to give the crcdito aa% nght to r-oic tn the r-atcr 
Ram Sunders Ram cl an iCl n \ I R i , CjI 
79 J C 46 Lndtr th section the Court ha f I' j/ er Ij 
decide the inenta of tht claim <1 thirl ja in. i jncjdl r > 
Sridhar 61 I C 5^ Z)ocnadiifa \ Ponaka ra 1 ^I W \ 

3^ 45 M L ] loj iS L W 40 ’ I C ^ Cf Ro I Knumn 

\ Khitod Ch jiCMN >2 \ i U 192 tal 4 ii-'lC 
JJS That ts to sar where the Reuenet 15 about to sell an 
flllfgrd propertv of the lasoJieiit a third patt^ can ptefet a 
daitn before the District Judffe under this section, yellasappa 
ChttUar ^ Rawanothau Che{Har 47 Mad 446 46 M L T £0 
.5, ^IR wAm s', -s 
Cf RomPnarai Shama Val, z lab 14- 1 Z.ah 
Ti,? 1 course it unll be open to such 

him pirn claimin, to challoage tho twotver's potter to tS 
in e„ o_m.nrnOt.l Court. De„„„ V 1/.,^, ^IR t^tsC" 
-tic 5 I- 1- 1 9 air 

mroltcoe, of a Il.ndo fetiraTgcc ™ ™ 

tUc cniiie famiH pToperti and the «n« me v. of 

poimtl that the lather's debts’^pSe iS ’al 'J" 'I'' 

Imolicnci Court can assume tnwA.r^ unmoral, the 

tioo S«./ Rrorrd t Shai^l Ljt " Pat 
Ins been recenfh held to *t,r section 

0.r« a per.00, a\^Sr'«- « 
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ftom the Allahabad ll" 

Court has no such po-uei, and that a qu 5 desirable 

should be tned m a separate Wiwh Courts should he 

that th.5 conflict between the »“ ?*Sh Court 

termmated, and laavins regard to the pre^enc ^ 

transactions m India, arid the “'f^nssets m the 

adequate poners for the ^ j”d,° are of opinion 

interests of creditors, the Gotemment jpeide all qucsnons 
that the Courts should be giten full power % ^“de U d 
raised in insohenc> procredings Ct hx p 
(iSSalisQDD r69 ^he o^«l ol this n™ a««°u 
now an InsoUencj Court can decide all quests 
ansinu in proceedmgs before it with Insohcnc) 

nan Cinl Court It confers e ^ 

Court to decide all questions of title rrhich may 
^ case of insoUencj coming withm the cognisance 

in order to enable it to do complete justice or t A/araw. 

plete distribution of the propert>, Sliifc NflWiH V ^ Ttralfi 

AIK 19-9 Lah ,6i 119 I C 733 . mtec 

Das 'ilciiaram, AIR 1927 Smd, 66 97 3*^ v«Via\cbecJt 
tion of the Legislature lu enacting see 4 (0 all 

to confer upon the Insolvcncj Court full powers 01 “ 1. 

questions 01 title that arise for decision in cases 01 
bo that thi-re should be no necessitj for hating re«rirs 
ordinary Cuil Court Anvar Khan t. Mohanmai Khan, 5 ^ 

s 5 o L I 1 S 5 AIR 1929 All 505 ^ 3 

Ii lb of cn to the Court on a proper application 
, . . section to tr> the issue tvhethei Uje 

c ' \ 'uM* . soHont IS entitled to the propel of f • 

urts under th,s cinltammal ^ Ponnusuamx, SO ^ 

180 1926MWN 172 92l'-'f4V,he 
« irji 1 iktwme the Court will hate power to try togc 
two jucbtions » (i) hahiht) of the person to be 
"in 1 ( ) the question of his ownership, II aeir Svigh t . g 

\ 1 1< tc) 0 Lnh 6-0 9 - I C 174 The section enam j 
InvjKcnc\ Court to determine the vahditj or onil 

tnn ictions that purport to pm the msoltent’s proper^ d 
tU rcadi rf his creditors Kochu Mahomed t •S'a«*fr2 

-MIJ ic, M WN 236 14LW505 62 

lit *^001100 il-o covers 1 proceeding started for a dccla 
tilt m cNttutioii j iircliase made pending annulment 0 
bill ation IS innlul /« re, Chinnanianu Pilht, 

MW N Soa Winn ,1,^ q„c,i„on of ^oidabilitj of “ ‘f 
K ni^.l under vci s, of the T P Act before an InsoheW 
un,'?, " ’'?* I'J'rtdietion nar, is bound to mvestigate '"- 
Cr Crr " "« suliccnt tor it to saj th-il d 
itecncts leasomin „„ the matter is right, ShtLn Pri>!‘‘ 
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nScr U 'I'r 

S«lion”«”'ttpI.ef There Ihe existence oi ttxnvte is 
admihed : on the other haml. ,7'''"',,;' 

transfer or the cxtstcnce ot ticM tlo'™"' ' > ? s’S' 
denied bf tie recciiei, Maido Kami, /ofnn ^nlh. h 1 « 'h'” 

Uh xSo It Ua^ bQen satd that wide rowcr«i ln\c ^cn 
ferred by tius section just to enable ibc In^olvcnc^ Couit to 
decide such questions of title etc as nnnot 1« decided xinilci 
the other sections of the Act BudJij \fal \ O/hcnl Kcccu<r, 
AIR 19P Lah 122 f{ the e-cistcoce of a traiiMcr. or. iJ 
the ptopettj IS sold as unincumbered, the lien on the j^rocctil'i 
0/ saJe, IS denied b> the rcccucr, the claimant can ash the 
Court to adjudicate upon his nghts under tins section In ense 
the claimant is pxexenied from obtamm? final decision on the 
matter he can obtain it b\ institution of a cuul suit, l/oiJe 
t lagannah, su^ra A question artsmjr under sec of tlic ^ 
4 ctgWti?d be decided in accordance nith the proi.cdurc indicaitd 
in tins section and not summanlj, Sutja \ Ginndra \ 1 11 
1925 Oudb, J09 "9 I C ‘va2 Lnder that section mils a 
HeceUer can inoie fop annulment and the tfTect of tlijs section 
JS not fo give the creditor anj right to move in the mater, 
JlflW} 5 H«d^ri k'^tn Chant «iCal,o6x \IR JO’^ CjJ 
r9 I C 426 Ltidct this st.ciiou the V.0U1I has lull tmucr to 
decide the merits of the claim oS third jiartics <, ntcaiifinr \ 
i'ndfiar 61 I C 559 Doonadula v PonaL&.tra (19'“?; ^I \\ S 
J06 43 3 f I, / 105 18 L W 420 “2 I C S03 Cf 1 ool htnuart 
s KHjfod C)i , ^1 C W N' $oz AIR 1927 Cal 4-4 102 1 C 
IIS ’That IS to say, y^beec tbe Receiver is about to sell an. 
alleged property of the insolvent, & third part> can prefer a 
riaim before the Pisirict Jud^e under this section, Vellayapha 
CiiclttaT s Ramanathim n 47 aiad , 446 46 M I T go 
110241 M NV ^ 163 19 L W 251 AIR 1924 Mad jaq 75 
IC loi Cl Kam Ri>aro V Bbama Mai, s I^ah 14? 1 Lah 
M 23J 61 IC 3ja Of course, it will be opm to such 
ird part^ claimant to challenge the receiver's power to sell 

m an orduiarv Cml Court, />€Ofa<i V IMhal. A I R 1024 Kar- 
363 57 1 C .000, Cf H,rna« , Ga^Ht. 5 L t .1 q lit 
3003 Ui 73 1C 363 f'«i. notes mJor the httoe 

KOTOl 'tiarthe 'fX?s Z" 
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int: from the \llahabad Hiijh Court held that the InsoUencj 
Court has no such power, and that a ques'^ion of title to propertj 
should be tned in a separate suit It is ob\iouslj desirable 
that this conflict between the two High Courts should be 
terminated, and ha\ing regard to the prc\alence of 6e»a»iit 
transactions in India and the importance of arming Courts with 
adequate i ow ers for the speedy reahsation of assets m the 
interests of creditors the Go\emmcnt of India are of opinion 
that tlie *'• 1-1 ^ * 11 *0 deade all questions 

raised in Ex parte Rc} nolds, 

(i‘'So) I new section is that 

now an uisoucuci i.oiiu tau ueciue au questions of title etc 
arising m proceedings before it with the authontj of an ordi 
nan Cull Court It confers jurisdiction on the Insohencj 
Court to decide all questions of title which may anse in an\ 
case of insohcnci coming within the cognisance of the Court 
m order to enable it to do complete justice or to make a com- 
plete distribution of the propertj , S/ii6 A aram \ Lachmt Naraiti, 
\ I K 19 9 Lab 61 119 I C 733 , O^^cial \ Tiralh 

Das Mcj-aram, AIR ig-*- Sind, 66 97 I C 321 The mten 
lion of the Legislature m enacting sec 4 (i) seems to bate been 
to confer upon the losoUcncj Court full powers of deciding all 
questions of title that anse for decision in cases of insohencj 
<0 that there should be no necessitj for ha\ing recourse to the 
ordinarj Cuil Court Inuar khan \ Mohanmad Khan, Si *^11 
50 (19 9) \ L J iji I R i9'’9 All soj 113 I C 
^19 I B 

It 01 cn to the Court on a proper application made under this 
I r 1 Cl on of iM 1 to trj the issue avhether the in 

Louns LI dcr th s entitled to the propertj or not 

cl 1 C/jitfammal \ ronniisTfaini 50 L J 

iSo 19-6 MW N’ 172 92 I C S"3 Ke 
f 'n I ikewi e the Court will lia\e power to try together the 
ti o j Kstions I (i) lial ilitj of the person to be adjudicated 
Ti i> ^ ^ Ua-irSmeha Janltdas 

I 1 *74 The section enables Uic 

ill i\cnc Coin to determine the \alidita or otherwnse of all 
n ac 10ns tint purport to put the insolicnt s propertj beaond 
rah of hn creditors hochi, Mai o>ncd a Sankaralmfrh 

Th : J , 26 I4LW^S05 62 I C 405 

ec ion il«o cosers a 1 rocecding started for a declaration 
h iurcha«e made pending annulment of an 

M W \ ^ Chuwasiavu PtUat. (i9^9) 

u riJ.i mutr. tbe question of aoidabilitj of a transfer 

Co .« V w P Act before an Insohcno 

qi cstion nidici-iMi bound to iniestigate that 

Kcccucr \ rca<oninp"^ ’ n** suffiaent for it to saj that the 
ers reasoning on the matter is right, S/iiln Presad ^ 
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Azis Ah, 44 All ,71 19 A J S62 63 I C 601 Vide notes 
under sec 53, tu/ra under the heading “Transfer more than 
two >ears old” Antjad Alt v Aand 1 al 123 IC 217 
Section 53 applies where the existence of transfer is 
admittctl , on the other hand, this section applies if the 
transfer or the existence of right claimed b\ a partj is 
denied bj the receuer, Maida Ram v Jagan Nath, AIR 1930 
Lah iSo It has been said that wide powers hate been con 
ferred by this section just to enable the Insolvcnc> Court to 
decide such questions of title etc as cannot be decided under 
the other sections of the Act Dudha Mai v Official Reccner 
AIR 1930 Lah 122 If the existence of a transfer, or, if 
the property is sold as unmLumbered the hen on the proceeds 
of sale, is denied by the receuer, the claimant can ask the 
Court to adjudicate upon hi^ rights under this section In case 
the claimant is preiented from obtaining final decision on the 
matter he can obtam it bj institution of a civil suit Maida Ram 
\ ]agannatli supra A question arising under «cc 53 of the ^ 
Act should be decided in accordance with the procedure indicated 
m this section and not suminaril> Stirja \ Ginndra AIR 
1925 Oudh 109 “9 I C 552 Under that section onh a 
Receuer can mote for annulment and the iCfcct of this section 
IS not to gue the creditor anj right to move in the mater 
Ran: Sunder \ I am L I aril %i C d « \ I R i 4 tal 

79 I C i,’'t Under this Mituii iIk Lout h^^ f 11 j wir to 

decide the merits of the clniin <f third < pn,:// r \ 

5nd/iar 6t I C 589 Doonadula \ I nakt ira (i 1) M \\ N 
306 45 M L J 105 18 I W 46 2 I C 80s Cf 1 0 I K Ktn in 

V Khtrod Ch . 31 C W N 502 AIR 192- Cal j 4 10. I C 

irs That is to say, where the Receiver is shout to sell an 
alleged propertj of the insolvent, a thud partj can prefer a 
claim before the District Judge under this section, Vc]la^appa 
ChetUar v Ramanathan Chelitar, 47 Mad , 446 46 JI L J So 
(1924) MWN 163 19 LW -51 AIR 19^4 Mad 5:0 -S 
IC loi" Cf Ram Pi^ara \ Dhania Mai, a I ah 14" v I ah 
LJ 233 61 I C 332 Of course it will be open to such 
third party claimant to challenge the receiver’s power to «el1 
in an ordinarv Civil Court, Deorao v Tif/ia?, AIR i9''5 Vag 
363 8" I C 1000 Cf ffamaiii \ Gonpat 5LIJ9 \IR 
1923 Lah 224 “3 I C 367 Vtde notes under the heading 
“The section applies in claim cases,” infra Where on the 
ni'^olvencj of a Iliiulu father the Receiver takes po«i^cssion of 
the entire faniilv j ropertv and the vms raise an objection on tbe 
groiuul that the father’s debts were illegal and immoral, the 
Insolvencv Court can assume jurisdiction to deade the ques 
tion Sant Prasad \ Shcodut Stngh, 2 Pat ■•>4 The section 
has been rcccntlj held to authorise the Insolvencv Court to 
direct a person, alleging himself to be a secured creditor to 
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prove that lie is m fact 'x secured creditor flnd to issue an 
in/eriHf injunction restrnimnff <ucli a j erson from setUng the 
goods 'lUcgcd to be held b\ him as secunt} Luxmi Industrial 
llxif \ Dincsh Ch , 55 Cal ioa3 3'’ CWN 427 AIR 
19 S Cal 609 113 I C los Though we do not denj the wide 
lowers of an Insolvencj Court premised in this case, still the 
real spirit of this section seems to hive been vcr> much nussed 
111 It m IS much as it docs not consider the real import of 
the opening rescnition mz ‘subject to the proviso of this 
Act and the salutirj direction contained m sub sec (3) We 
should like to suggest that instead of taking the extreme step 
Kloptcd in this case (of 55 Cal ) an Insolvency Court should do 
utl! to proceed in the manner indicated in see sgA or on a 
dcfnitc motion of the receiver in conformity with the rules 
of \ leadings and regular judicial trials Of course it cannot be 
denied that an lusohcncy Court has jurisdiction to dispose of 
a matter aririMg between an insolvent and a creditor even though 
the crcihtor is a secured crcihtor when the question relates 
to the amount of the debt Sarian Lai \ Shtv Ram AIR 
100 Lnh i-'i IC 1^1 but the power to dispose of 
a controversv when it art es ts one thing and to proioke a 
controversy bv issuing a mandate is another thing Where 
mortgaged propertv is sold with the consent of, or at am rate# 
without any objection by the secured creditors and a dispute 
arises over the distribution of the sale proceeds such dispute 
will necessarily involve a question of priority bctw'pen the differ* 
ent mortgagees which the InsoUeocy Court may have jurisdic 
tinii hereunder to decide Sardan I al \ Shn Ravi sut'ra 


Tile tuost important limitation of this section is that it 
applies only subject to the other firovt 
.-rt" sions of the Act So where junsdic 

tioo of the Court 15 taken away by 
, \ „ , y. other section its decision cannot 

Jnvc the effect of finality contemplated by this section, Chitlam 
. Icnnuiyam, 49 Mad 76a 50 M I, J iSo (1926) 

Mad 6. ' d, I r " 'J" I-’ '3 L W 01 AIR I9’6 

, . ^ ^ ^ 5 V ks it is subject to the other provisions 

cannot bo intended that notwithstanding the 
. , d s d a’r ,I '■ Court under sec -5 of tin? Act the 

atoa 4/ * ^ Court Is fnitl T Ins section must be read 

aloiis uitli .(C >: s„sl,l ,t Pat I r nS 

of pte-exijtiriB law Tins 
Inoitwne Confer a nen poncr on tlie 

r I n M V 'J ” S"'' ''‘•efarate, of Hr (.rr rwrtmc 

J-'-o'-Cao. toMIj'Iio (,0rt) 
line t r . ^ IC 4o«! *^00 i f”) did not 

t In^ Utun Cnirts wifl n , risdiction which did not 
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exist formerh Stta Ram \ Bent Prasad 4- All 363 AIR 
9 o -^ll ■•.I S4 I C "OO 

The Section confers no exclusive jurisdiction : 
Thouijli the section enables an Insohcncj Court to decide all 
questions of title or of priority, that docs not mean that exchi 
SI c jurisdiction has been conferred 01 such Court to trj those 
questions or that the ordmarj jurisdiction of Civil Courts has 
been ousted or taken atvaj Maharana Kiinwar v Vavtd, 46 
All 16 ar ALJ "37 AIR i9'’4 All 40 77 I C 57 
Cf Deo Rao \ I tlhal supta also AIR 1929 Lah 761 119 

I C “33 especialh when the question raised relates to third 
parties tide under ‘Insoh Court s jurisdiction over strangers,” 
tnfra It gives the Court concurrent powers with the ordinary 
Civil Courts see Re Loiventhal, (1884) 13 Q B D 238, Abdul 
Rhaur T Official Assignee, 40 Mad , Sio Sub sec fj) clearly 
shows that the Insolvencj Court can leave the question of title 
undetermined for the sake of expediency Vtde notes under 
sub sec (3), which gives the Court a discretion in the matter 
But It has been held m a case that the Insolvencj Court his 
exclusive jurisdiction under this section to decide question of 
title and other questions necessarj for the detennmition of the 
dispute When the Insolvencj Court has exclusive jurisdiction 
to determine those questions under secs 4 & S3 tbe /unsdre- 
tion of other Courts »s impliedly barred, Nauab Shahsada \ 
Gokul Chaud 4 O W V 751 2 Luck 651 AIR 19'*7 Oiidli 
357 105 I C 50 It has also been held that where a suit for 
specific performance of a pro bankruptej contract is brought 
against an insolvent m a Cml Court, such a Court has no juris 
diction to determine the question of fraudulent preference, 
NflgaralJnia Mudahar v Ciii<iaiHbarrt;ii, (192$) M \\ \ 617 
AIR 1928 Mad 860 X13 I C 129 Whether the Insolvencj 
Court possesses exclusive junsdiclioii or not, if as n matter of 
fact It adjudicates upon a matter within its cognizance, juris* 
diction of the Civil Court will be barred to entertain re agitation 
over the same, see Kams Fatima v Naratn Stash, 24 A L J 
S97 9$ I C 1001 

Difference between the powers of Courts under the 
Actsof 1907 and 1920 Sec Ramasv.ami Chelhar \ Official 
Recener, Madura, 45 'Mad 434 42MLJ. iSj (1922) MWV 
no 15 LW 273 air 1922 Mad 147 I C 349 Cf 
SkiLrt Prosad v Acts Alt, 44 All 71 {yu/>ra) 

Sub'Section (l). Insolvency Court can decide ques- 
tions of Title, etc. This sub section is practicalh a re- 
production of section 7 of the Prcsidencj Towms Insoh cnev \ct 
( \ct III of 1909} which is again taken from the Bvnkrup‘cv 
Act See 105 but it IS more explicit and clearer than said 
•‘cc “ of \ct III of 1000, inasmuch as it distinctlt “peaks of the 
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pro\e that he is m fact a secured creditor and to issue an 
intennt injunction restraining 'Uch a person from selling the 
goods alleged to be held b> him as security, Ltixmt Industrial 
Ban! v Dtnesh Ch , 55 Cal 1053 32 C W N 427 AIR 
1928 Cal 609 113 I C 105 Though we do not deny the wide 
powers of an Insolvency Court premised m this case, still the 
real spirit of this section seems to have been very much missed 
in It, in as much as it does not consider the real import of 
the opening reservation viz, “subject to the proviso of this 
Act” and the salutary direction contained in sub sec (3) We 
should like to suggest that instead of taking the extreme step 
adopted in this case (of 55 Cal ) an Insolvency Court should do 
well to proceed in the manner indicated in sec sqA or on a 
definite motion of the receiver in conformitj with the rules 
of pleadings and regular judicial trials Of course, it cannot be 
denied that an Insolvency Court has jurisdiction to dispose of 
a matter arising between an insohent and a creditor even though 
the creditor is a secured creditor, when the question relates 
to the amount of the debt Sardan Lai v Shtv Ram, AIR 
1930 Lab 98 121 IC 181, but the power to dispose of 

a controversy when it artscs is one thing and to provoke a 
controversj bj issuing a mandate is another thing Where 
mortgaged property is sold with the consent of, or at any rate, 
without any objection bj the secured creditors and a dispute 
arises over the distribution of the sale proceeds, such dispute 
wnll necessarily involve a question of priority between the differ- 
ent mortgagees which the Insolvency Court may have jurisdic- 
tion hereunder to decide, Sardar, Lai v Shtv Ram, supra 


The most important limitation of this section is that it 
applies Only subject to the other provi- 
So where jurisdic- 
tion of the Court is taken away by 
i,_, - . r c , other section, its decision cannot 

I, n®''* contemplated bj this section, CTiiiiom 

’’de 50 MLJ .80 (1926) 

of tfrrs A subject to the other provisions 

dec Son o/’n, a”'"!! '>= intended that notwithstandmg the 

dras m of' Court under sec 75 ot this Act, the 
aloncr \\itl section must be read 

along with sec 28, Radhtla v Stishtl, ii Bat I, T 138 

on^ 

m\csl Insoivcnev *1“ 4 (2) did not 

insolvencj Courts with a jurisdiction which did not 
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exist fomierlj , Siia Ram \ Bc«» Prasad, 47 All , 263 AIR 
ig’S 221 $4 I C 790 

The Section confers no exclusive jurisdiction : 
Though the section enables an Insohencj Court to decide all 
questions of title or of prionty, that does not mean that exclu 
si^e jurisdiction has been conferred 01 sjcli Court to trj those 
questions or that the ordmarj jurisdiction of Civil Courts has 
been ousted or taken anaA Maharana Kuniiar v Da^ld 46 
All, 16 21 ALJ ~37 AIR 1924 All 40 77 I C 57 
Cf Deo Rao \ I tthal suPra also AIR 1929 Lah "dr 119 
I C "33 especialh when the qiicstiou raised relates to third 
parties, "idc under “InsoK Courts jurisdiction over strangers,” 
infra It gives the Court concurrent powers with the ordinary 
Civil Courts, see Re Lowenthal, (1S84) 13 Q B D 23S , Abdul 
Khaur v Official Assignee, 40 Mad , 810 Sub sec (3) clearly 
shows that the Insolvencj Court can leave the question of title 
undetermined for the sake of expediencv Vide notes under 
sub-sec (3), which gives the Court a discretion m the matter 
But It has been lieid in a case that the Insolvencj Court has 
exclusive jurisdiction under this section to decide question of 
title and other questions necessary for the determination of the 
dispute When the Insolvencj Court lias exclusive jurisdiction 
to determine those questions under secs 4 &. 53, the junsdic* 
tion of other Courts is impliedly barred, Nauab Shahzada v 
C okul Chand 4 O \\ \ “51 2 Luck 651 \ I R 19‘*7 Oudh 

35" lOa I C 50 It has also been held that where a suit for 
specific performance of a pro bankruptcj contract is brought 
against an insolvent in a Dvd Court, such a Court has no juris 
diction to determine the question of fraudulent preference, 
Sagarathna Mudahar v C/iidnmbaram, (192S) M \V 617 
AIR 1928 JIad 860 X13 I C 129 Whether the Insolvencj 
Court i>ossesscs exclusive junsdiclion or not if as n matter of 
fact It adjudicates upon a matter within its cognizance, juris- >/ 
diction of the Civil Court will be barred to entertain re agitation 
over the same, see Ivanis Fafima v Narain Stngh, 24 ALJ 
897 9S I C 100: 

Difference between the power* of Court* under the 
Acts of 1907 and 1920 Sec f?amarzta»ii C/icthar v Official 
Receiver, Madura, 4S 'Mad 434 42MLJ 185 (1922) M W’ % 
no 15 LW 273 AIR 1922 Mad 147 65 I C 349 Cf 
5 /iikri Prasad v Aziz Ah, 44 All 71 {supra) 

Sub-section ( 1 ): Insolvency Court can decide ques- 
tions of Title, etc. ITits sub section is practicalh a re- 
production of section 7 of the Prcsidencj Towns In<oUcncv Act 
{ \ct III of 1909) which IS ngam taken from the Bankruptev 
Act 105 . but it is more explicit and dearer than «aid 

stc " of \ct III of 1909 inasmuch as it diiJintl/i «peaks of tie 
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Insolvenc> Court’s power to decide questions of title The 
different High Courts m'lintained divergent views as to the 
competencj of the Insolvency Courts to go into such collateral 
matters (see the cases noted m the footnote’*) bat this new 
section now sets at rest all the conflicting opinions that were 
from time to time maintained, and now an Insolvency Court 
can decide all questions of title and priority involving vanous 
issues of law and fact Therefore, now a plea that the 
Insolvenc} Court has no jurisdiction to investigate the alleged 
title of a third person is obviously untenable, Gangadbar v 
Sndhar 61 I C 489 

Where a mortgaged propert> is sold with the consent of, 
or without objection by the secured 
Qnestioa of priority creditors and a dispute anses over the 
distribution of sale proceeds, the Insol 
vency Court will have jurisdiction under this section to deter . 
mine the question of priority in such a case, Sardan Lai v 
Shtj Ram AIR 1930 Lah 98 121 I C 181 • 

A consent decree has no greater sanctitj than a contract, 
and under this section, the Court can e\amme the proceedings 
leading up to the consent decree to see if they are bona fide, 
Rc Nnraindaj Sundardas, AIR 1926 Smd, 133 93 I C 331 

Where the sons of the insolvent raise the plea that they are 
separate from the father and that their shares are not liable 
to satisfj the debts of the father the Court can hereunder go 
the question and decide it, Akella Ramasomayajiilu v 
23 L W 80 AIR 1926 Mad 360 (1926) 

1 92 I C 249 In deading an> question of title 

the claimant must be heard on the merits however weak his 
^ title may appear to be, Misrt Lai v Kanbaiya Lai. AIR 1922 
All 128 66 I C 863 . 


When the C^rt is or Is not to assume jurisdiction under 
this bection • The Court should exercise its jurisdiction under 
tins section in a proper ca^e. Ex parte Arjiiitage, (1881) 17 Ch D 
cannot possibly administer the insolvent estate 
without adjudicating upon a question of title etc it is meura 
Dent upon it to assume jurisdiction hereunder to deade-the 
same buch contingency generally anses where the Receiver 
possesses a better and higher right than the 
insolvent apparently does possess, see Ex parte Brffwn, ii 
V,, r. f 1 where an insolvent secludes his property 

preference or effectuates a transaction voidable 
rfToLSi «‘J*n“‘straUon of the msolvent estate 

IL impossible unless the Court steps m to decide 

nhc?e the iilr ' pnonty involved in the mater But 

Mhere the Receiver claims onl, the same right as the insoUent 


See at p 27, ante 
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uould have had, the Insolvency Court ought not as a rule, 
to assume jurisdiction, Ex parte Dtkin, 8 Ch D 377 See also 
Ex parte Price (iSSa), 21 Ch D 553 Because, in such a case 
litigating over title will not promote, and rather hamper, the 
cause of administration and the Receiver should do well to 
convoj the propertj subject to all claims or equities available 
against the insolvent leaving them to be settled b> future Iitiga 
tions between the assignee from the Receiver and other adverse 
claimants If the administration of the estate is likely to be 
facilitated bv the speedj settlement of the dispute, the Insol- 
vency Court will itself decide it, but, if on the other hind, 
no useful purpose is likely to be served by immediate determma 
tion of the controversy and administration can be earned on 
subject to the conflicting claims, the Insolvency Court should 
allow the matter to take its usual course in ordinary Courts 
Cf Re MapleblacL, 4 Ch .D 150 , Nagmlal Chuntlal \ Official 
Assignee, 3^ Bom 473 Also ^tde notes and cases 
under the next heading As a matter of principle, the Insol- 
venev Court should not assume jurisdiction to adjudicate upon 
rival claims of third parties. Ex Parte Smith, s Ch D 51 , 
Re Louanthal, 13 Q B D 233 But the Insolvency Court 
should not, where it is its duty to mterfere, relegate the parties 
to a regular suit, Surja v Gmndra, 79 I C SS2 Vide, also the 
cases under the heading "Insolvency Court’s Jurisdiction over 
Strangers ’’ infra Where the Court finds tliat its deasion 
would not finally settle the dispute and consequentlv the 
property could not be conveniently brought under control and 
that It would be sheer waste of time and money for its purposes 
to embark upon such a litigation, it would generally adopt the 
procedure prescribed m sub sec (3), sec O^cial Rcceucr v 
Perunial Fillat, AIR 1924 Mad 387 79 I C 322 (supra) 

Again, where concurrent proceedmgs for the same relief are 
taken in two different Courts, no order should be pissed which 
may lead to friction or conflict of jurisdiction, 5 rid/jar Ckow- 
dhury v Mugni Ram, 3 Pat 357 78 I C 620 A vesting 

order may be an abuse of the processes of the Court if the 
insolvent appears to have only a doubtful claim in the property , 
but not so if the insolvent had 0 strong prima facte claim to 
the property The existence of a sale deed of the property 
does not show that the insolvent’s title is really doubtful and 
the Court is not debarred (tom enquiring whether such deed 
IS a bogus one, Gangadhar v Sbttdkar, fir I C 589 (Nag ) 
In short, an Insolvency Court m India would be right in assum- 
ing junsdiction hereunder in cases where the Bankruptcy Court 
in England would exerase junsdiction under sec 105 of the 
English Bankruptcy Act, Official Recener \ Ttralhdas, 97 I C 
321 An Insolvency Court should not however adjudicate upon 
matters or grant reliefs in respect thereof, where such matters 
3 
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Insolvencj Court’s power to decide questions of title The 
different High Courts maintained divergent \iews as to the 
competencj of the Insolvencj Courts to go into such collateral 
matters (sec the cases noted m the footnote’*') but this new 
section non sets at rest all the conflicting opinions that were 
from tune to time maintained and now an Insolvency Court 
can decide all questions of title and pnoritj in\olving various 
issues of hw and fact Therefore now a plea that the 
Insolvencj Court Ins no jurisdiction to investigate the alleged 
title of a third person is obviously untenable, Gangadhar v 
Sndhar 6i I C 489 

Where a mortgaged propertj is sold with the consent of, 
or without objection by the secured 
Quest on of pnonty Creditors and a dispute arises over the 
distribution of sale proceeds, the Insol 
\eiicy Court will ha\e jurisdiction under this section to deter ^ 
mine the question of priority m such a case, Sardart Lai v 
Shu Ram AIR 1930 Lah 98 I2i I C 181 

A consent decree has no greater sanctitv than a contract 
and under this section the Court can e\ainine the proceedings 
fading up to the consent decree to see if they are bona fide 
ReNaraindasSundardas AIR 1926 Sind, 133 93 I C 331 
Where the sons of the msolvent raise the plea that thej are 
separate from the father and that their shares are not liable 
to satisfj the debts of the father the Court can hereunder go 
fl'^^stion and decide it Akella Ramasomayajttlu v 
23LW 80 AIR 1926 Mad 360 (1926) 

1 W N 169 92 I C 249 In deciding any question of title 

the claimant must be heard on the merits ho\\e%er weak his 
tit e raaj appear to be Mtsrt Lai v Kanhatya Lai, AIR 1922 
All 128 66 I C 863 

'* ’* as8um» junsdiction under 

IS tsection The Court should exercise its jurisdiction under 
I, ^ 'irvutage, (1881) 17 Ch D 

„,*v, » Coiirt cannot possibU administer the insoHent estate 
uithout adjudicating upon a question of title etc it is meum 
J assume jurisdiction hereunder to decide the 
ame Such contingency generally anses where the Receiver 
possesses n better and higher right than the 
msoUei.t apparently does possess see Cx ParU Brmvn. II 
b\ a fraon 1 an insolvent secludes his property 

akmlt the' "S'rtMtes a transaction voidable 

IS nractifMlIi tm “*^”””’stration of the insolvent estate 

the mSsSi,, the Court steps in to decide 

ivhcrt the Reeener'el™ P™"*! involved in the mater But 
otsims onl, the same right as the insoKent 

• See at p 2 ante 
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would ha\e had, the Insolvency Court ought not, as a rule, 
to assume jurisdiction, Ca. parte Diktn, 8 Ch D 377 See also 
Ex parte Price (1882), ai Ch D 553 Because, in such a case 
litigating over title will not promote, and rather hamper, the 
cause of administration and the Receiver should do well to 
con\e> the property subject to all claims or equities available 
against the insolv eiit lea\ mg them to be settled b> future litiga 
tious between the assignee from the Receiver and other adverse 
claimants If the administration of the estate is likely to be 
facilitated bj the speedj settlement of the dispute, the Insol 
venev Court will itself decide it , but, if on the other hand, 
no useful purpose is likel> to be served by immediate dctermina 
tion of the controversy and administration can be earned on 
subject to the conflicting claims, the Insolvency Court should 
allow the matter to take its usual course m ordinary Courts 
Cf Re MaplcblacL 4 Ch D 150 , hagtnlal Chumlal v Ofjlaai 
Assignee V5 Bom 4*3 Also Jidc notes and cases 
under the next heading As a matter of principle, the Insol 
veuev Court should not assume junsdiction to adjudicate upon / 
rival claims of third parties Cx Parte Smith 2 Ch D 51 , 

Re Louanthal 13 Q B D 233 But the Insolvency Court 
should not where it is its duty to interfere, relegate the parties 
to a regular suit S«r;a v Gmndra, 79 I C 552 Vtde, also the 
cases under the heading ‘Insolvency Court’s Jurisdiction over 
Strangers infra Where the Court finds that its deasion 
would not finally settle the dispute and consequently the 
property could not be conveniently brought under control and 
that It would be sheer waste of time and money for its purposes 
to embark upon such a litigation, it would generally adopt the 
procedure prescribed in sub sec (3), see Official Receiier v 
Perumal Ptllai, AIR 1924 Mad 387 79 I C 322 (s«^Ta) 

Again, where concurrent proceedings for the same relief are 
taken in two different Courts, no order should be passed which 
may lead to friction or conflict of jurisdiction, Sridhar Choui 
dhury v Mugm Ram, 3 Pat 357 78 I C 620 A vesting 

order may be an abuse of the processes of the Court if the 
insolvent appears to have only a doubtful claim in the property , 
but not so if the insolvent had a strong pnma facte claim to 
the property The existence of a sale deed of the propertv 
does not show that the insolvent’s title is really doubtful and 
the Court is not debarred from enqumng whether such deed 
is a bogus one, Gangadhar v Shndhar, 61 I C 5S9 (Nag ) 

In short, an Insolvency Court jn India would be right in assum* 
mg junsdiction hereunder in cases where the Banfeuptcy Court 
in England would exercise junsdiction under sec 105 of the 
English Bankruptcy Act, Official Receiver v Tirathdas, 97 I C 
321 An Insolvency Court should not however adjudicate upon 
matters or grant reliefs in respect thereof, where such matters 
3 
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are non entertainable or statute barred before ordinary Civil 
Courts Alma Ram Udhazdas v Dayaram, AIR 1929 Smd 94 
115 I C 330 Before the Insolvencj Court exercises the dis 
cretion vested m it by this section to assume junsdiction in 
cases of disputes o\ er the insolvent estate, it should be satisfied 
that It IS expedient to withdraw the case from the jurisdiction 
of the ordinary tribunals. Official Rccener v Zenabi, AIR 
1930 Smd 97 120 I C 513 referring to In re Pollard, Ex 

parte Dickcn, (1878) 8 Ch D 377 In short, the Court will 
assume jurisdiction only where the Receiver has a better title 
than the insolvent, Ex Parte Bro-htt, (1S79) ii Ch D 148, 
Re Lo anthal s case, supra 

Question of title when not to be decided Though 
the Insolvencj Court has full powers under this section to 
decide all questions of title etc , still in cases involving serious 
questions and unusual complications, it is advisable to relegate 
the parties to a regular suit Vtde notes under sub sec (3) 
at pp 37 38 Cf also Re A FC Scchase, 22 C W N 335 Ex 
parte Brou.n (1879) n Ch D 148 Ex parte Butters, (iSSo) 
14 Cli '’65 Ex parte Arnnlace (1S81) 17 Ch D 13 , Ex 
parte Prtee (1882) at Ch D 553 . Raskbeliart v Offg Assignee, 
25 CWN 852 Foolkuntan v Khtrod, 31 CWN 502 Cf 
40 Mad 8ro , 44 Mad 524 , 66 I C 863 (All ) Ex parte 
Reynolds, (1S85) ts Q B D The Insolvency Court should 

^°^®tnbark upon an adjudication on questions of title when it 
finds that it cannot by such adjudication remove a person from 
possession of the property for the reason that the insolvent 
himself has no present right to remove him. Official Receiver, 
Souih ylfcai v PerumalPiUai.iZEW 884 AIR 1924 Mad 
49 Mad, 762 (1926) MWN 121 50 

92 I C S‘’3 , , 46 diil Khader v Official Assignee, 
40 lad 710, or when its aid is not sought by a party, whose 
I? ^539^”^^*^ receiver, Maida Ram v Jagannath, 123 

Del'veryof possession lo purchaser from Receiver: 
w ,l„r ° I>“''<:'’“scr from the Recelier can apply 

aa airl ift ' ?l “f ‘>'= property pnrdiaseil bj him 

"ho resists him in obtaining posses- 
sion Raiiias lai", Oirllmr s Office Receiver, 45 Mad 434 

«aJ A% 


essed^hv°R“,iir •» Person wrongly disposs- 

essed by Receiver Vide under sec 68 infra 
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<1870) 5 Ch App 475 , Ex parte rietchcr, (1878) 9 Ch D 381 
But a question m which the Recencr m Bankruptcy is not 
interested need not be in\estigatcd bj the Court, Rc Lowcnlhal, 
(iSi>4) I, Q B D 238 “It docs not follow because there has 
been a relation between two parties founded on bankruptcy 
proceedings that e\erj dealing betuecn them having an> con- 
nection with that relation is drawn within the jurisdiction of 
the Bankruptce Court” per James L J in Lx parle Ljons, 
hi Tc Lyons (iS 2) ~ Ch App 494 The Act does not pro- 
Mdc for a Court calling upon a stranger to bankruptcy to show 
■cause wh\ a certain sum which maj or maj not be due from 
him should not be paid bj him, Cheda Lai \ LaKslnuan 
I TCL ad ,Q \11 ,26- 15 A L J 253 37 I C 830 Cf 31 

C \\ \ 502 As to Court’s power to require information from 
strangers see sec 59A WTiere the Receiver in insolvencj has 
a mere nione> demand against a third 
s“.«"’rs uJZ P”ly (or a slraneer) ho ought to pro 
be enfcrced hereunder c^ed by a regular action and cot here 
under. In re Pollard, Ex parte Dtcl in, 
(i<J S) V. Ch D 3 Ex parle Mtisgra^c In re Wood, (1S78) 
10 Ch D 04 Cf Jnanendrabalay Official Assignee, $0 C\V 
4b AIR 1926 Cal 597 93 I C 854 (837, 838) Moses 

Minahei7i\ AUratn Solomon 25 Bom LR 155 , on Insolvencj 
C art will not en<iuirc into claims b> or on behalf of the 
In‘-)Ki.nt Fstile <,o ind \ Gopala 22 IC 69 (Nag) 
\i Insolvencj Court will not undertake to collect debts 
die to the insolvent or to decide on motions all classes 
of disputes merelj because an insolvent or his estate 
is involved m the matter, 93 I C 834 (supra) In short, unless 
the Receiver has a better title than tlic insolvent, that is if 
his title IS onlj co oval with that of the insolvent, the mittef 
should go to the ordinarj Civil Court, and the Insolvencj Court 
will not assume jurisdiction 


Extra territorial Jurisdiction ‘ Proceedings under 
this section are not restneted to the decision of title in pro- 
perties within the territorial jurisdiction of the Court, Official 
I ccct,er V Janktbai, AIR 1929 Sind, 135 114 IC 112 

Cf Lalji Sahai v Abdul Gant, 15 C W N 253 12 C L J 452 
- I C "63 The Court has jurisdiction to entertain an ipphea 
ttoii with regard to determination of title to propertj situated 

0 iside the jurisdiction, Ihii 

Sub-section ( 2 ): Res Judicata The object of sub- 
section (2) is to make dcasions of Insolvencj Courts res judicala, 
\ Lanhaiyalal, LR 3^ 285 AIR 1922 All 128 
6b I C S63 Cf Sttrja \ Airindra hath, AIR 1925 Oudh, 
loj Sila Ram v Dent Prasad, 84 I C 739 , otherwise such 

1 con«Lquencc maj casilj be avoided b\ resorting to see ii 
of tile Code of Civil Procedure, 190S, which limits the bar of 
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are non entertamable or statute-barred before ordinary Civil 
Courts, Alma Ravi Udhazdas v Dayaram, AIR 1929 Sind 94 
115 IC 330 Before the Insohency Court exercises the dis 
crction vested in it by this section to assume junsdiction m 
cases of disputes over the insolvent estate, it should be satisfied 
that It is expedient to withdraw the case from the jurisdiction 
of the ordinary tribunals. Official Receiver v Zcnabt, AIR 
1930 Sind 97 120 I C 513 referring to In re Pollard, Ex 

parte Dtcken, (1878) 8 Ch D 377 In short, the Court will 
assume jurisdiction onlj where the Receiver has a better title 
than the insolvent, Ex parte Brovn, (1879) ii Ch D 148 , 
Rc Lodanthal's case, supra 

Question of title when not to be decided Though 
the Insolvcncj Court has full powers under this section to 
decide all questions of title etc , still in cases involving serious 
questions and unusual complications, it is advisable to relegate 
the parties to a regular suit Vide notes under sub sec (3) 
at pp 37 3S Cf also Re AF C Scchase, 22 C W N 335 Ex 
parte Broun (1879) n Ch D 148 Ex parte Butters, (1880) 
14 Ch 265 Lx parte Armitage (1881) 17 Ch D 13 , Ex 
w 21 Ch D 55i , Rashbehan V Offg Assignee, 

25 C 'V N 852 , Foolkuman v Khtrod, 31 C W N 502 Cf 
40 Mad 810 , 44 Mad 524 , 66 I C 863 (All ) Ex parU 
Reynolds, (iSSs) 15 Q B D 169 The Insolvency Court should 
not embark upon an adjudication on questions of title when it 
nnds that it cannot by such adjudication remove o person from 
possession of the property for the reason that the insolvent 
remove him. Official Recener, 
SoHj/i^fCotv PerumalPtllat,sShW 884 AIR 1924 Mad 
MT 49 Mad, 762 (1926) MWN 121 50 

An \UA ° 92 I C 573 , Abdul Khader v Official Assignee, 

hen^ i<i rs lot sought by a party, whose 

I C 539^ ^ receiver, Mazda Ram v Jagannath, 123 

Pi^haser from Receiver: 
for delivm 3 purchaser from the Receiver can apply 

as aca n\t \ ? Possession pf the propertj purchased by him 
Sion Rauin resists him m obtaining posses- 

Mon Re, „„„„„„ c/.el .„ v Ofitcal Rcce.vcr, 45 Med 434 
»» -5 I.W %3 aTr 

e»ed by °Reee,ve;' ‘’"’p.dV'Sder sS:" 68? 


Uhcii mLd"ntaU:f°h??roce?dmt'bef" ,T'°^ Strangers: 
'\ith qiestions affcctinr before the Court it can deal 

S>neh 2^ ra/,ma V Narain 

'4 b97 9SIC rooi See Ex Parle Anderson. 
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<iS;o) 5 Ch App 473 , Ex parie rietchcr, (1878) 9 Ch D 381. 
But a question in ^%htch the Rcceuer in Bankruptcj’ is not 
interested need not be investigated b> the Court, Re Lowcnthal, 
(1SS4) IV Q B D 23S “It docs not follow because there has 
been a relation between two parties founded on bankruptcy 
proceedings that everj dealing bctnecii them having anj con- 
nection with that relation is drawn within the jurisdiction of 
the Bankruptev Court” per James L J in Lx parlc Lyons, 
In rc L\ons, (1S72) “ Ch App 494 The Act does not pro- 
vide for a Court calling upon a stranger to bankruptcy to show 
•cause whv a certain sum which maj or may not be due from 
him should not be paid bj him, Cheda Lai \ LaLshvian 
Prasad q \11 , 26- 15 A L J 253 37 I C 830 Cf 31 

C \\ N 502 As to Court’s power to require information from 
strangers see sec 59A WTiere the Receiver in insolvency has 
a mere money demand against a third 

sSVrs not’” P™ 

be enforced hereunder by a regular action and not here- 

under, In re Pollard, Ex parte Dtcltn, 
(1^ S Ch D 3“" , Ex parte Mnsgraxe, In re \Vood, (1878) 
ro Ch D 94 Cf Jnanendrabala\ Official Assignee, $0 C\V H 
46 AIR 1926 Cal 597 93 I C 834 (837, 838) , Moses 

Iilcnahein\ /Ihrain Solomon, 25 Bom LR 155 , an Insolvcncj 
Court will not enquire into claims b> or on behalf of the 
Iiibohcnt Fstite (0 nid v (ropala 22 IC 69 (Nag) 

1 insoivenev Court will not undertake to collect debts 
due to the insolvent or to decide on motions all classes 
of disputes merely because an insolvent or his estate 
IS involved m the matter, 93 I C 834 (supra) In short, unless 
the Receiver has a better title than the insolvent, that is, if 
his title IS only co eval with that of the insolvent, the matter 
should go to the ordinary Civil Court, and the Insolvency Court 
will not assume jurisdiction 


Extra territorial Jurisdiction . Proceedings under 
this section are not restricted to the decision of title in pro 
pcrtics within the territorial junsdiclion of the Court, Official 
[\cccKCT V Janktbat, AIR 1929 Sind, 135 114 IC 112 

Cf LaljiSahaty Abdul Gant. 15 CW N 253 12CLJ 452 
- I C 765 The Court has jimsdiction to entertain an applica 
tioii with regard to dctcnnination of title to property situated 
•oitside the jurisdiction, Ibtd 

Sub-section ( 2 ): Res Judicata The object of sub- 
section (2) IS to make decisions of Insolvency Courts res judteata, 
Mtsrtlal V hanhatyalal, R 3A 285 AIR 1922 All 12S 
6b I C S63 Cf StiTja V ftttindra Hath, AIR 1925 Oudh, 
109 , Sifa Ram \ Beni Prasad, 84 I C 739 , otherwise such 
a consequence may easily’- be avoided by resorting to sec ii 
of the Code of Civil Procedure, 1908, which limits the bar of 
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fit indicafa to such cases as the Comte deciding the previoiis 
cases are competenl to tr> But for this section, it might 
casil> be pleaded that the decision of an Insolvency Court is 
not Tcs 3«dicalfl m an ordinary civil suit, inasmuch as the 
InsoUcncy Court was not competent to try this latter smt A 
decision of the Insolvency Court under this section is final and 
binding upon all parties and cannot be re-agitated tn a Civil 
Court Barm liegant v Sheonaratn, A I B. AU 293 7 * 

I C Q79 . and the fact that the order of adjudication was made 
under the Act of 1907 does not make any difference, Slub 
Narain v Ladmt Naratn, AIR 1929 Lah 761 si 4 IC 
733 But a matter not adjudicated Upon will not operate as- 
res judicata Gaura v Nouab Afoliammad, 64 I C 523 (All) 

A creditor who has unsuccessfully opposed his debtor’s apph 
cation to be declared an insolvent on the ground that he had 
made fraudulent transfer of property, cannot, m a subscciuent 
/suit raise the pica that the transfers were fraudulent and \oid 
' He IS barred by the previous decision which operates both as 
a res judicata and a judgment m rent, Tfaravan v Hordahom 
16 XLR 2or Bv reayjn of tins section, eten an ex parte 
decision of the Insolvency Court on the receiver’s application 
under sec sy for getting certain transfers adjudicated to be 
fraudulent will bar the transferee’s subsequent suit for declare 
tion of his ownership and validity of the transfer in his fivour 
if he had notice of the receiver s said application, Kantz Fetuna 
\ Aaraiii 5 mg/i, 49 All 71 24 A L J 897 AIR 1927 AU 

66 98 I C looi Cf Mahdrana Kunivara v £ B jDaiid, 

21 A LX rr , Hart Chand v jlMimm, 24 ALJ 495 94 

I C 429 The e\prcssion “claimants against debtor’s estate’’ 
mcliules strangers not interested in the msolvencv proceedings, 
such as a transferee from the insolvent, 24 A L J S97 {supra) 
In view of what has been said above it has been inaintained 
that although the jurisdiction of the Insolvency Court is not 
exclusive and it is open to a person claiming the property in 
the dutches of the Receiver to bring a regular suit for dcclara 
tion of his right with respect thereto yet if he obtains an 
adjudication on hi? claim byr the Insolvency Court such 
il^i^iQn becomes final and binding for all purposes as between 
the debtor and the debtor’s estate on the one hand and all 
claimants against him or the estate on the other hand The 
only remedy open to the party aggrieved by the decision is 
Z .T ■''’f'?’ "I'’". 75 ■> but he ennnot 

■. rZrl "v'^ IwinRinR a rccular sun Sh,b Narain 

V ; arhm> Naram A I R .gag La|, ,6, „g j j, (.f 

foS I^c’”i'56'^“ 75AI,J jg AIR ig.s All .58 

UI o?i'l,r Tu,!!™ r “f'' "“i ’’T™' eonfoimdcd uitli sec 
at of the Indiin Cndencc Act (I of XS72), under which a fitiaC 
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judtrment of an Insohencj Cowrt, ma5 operate as a judpnient 
in ran that is, ahsolutch and not as against anj specified 
pcr'^on in particular and ma\ be taken as a conchtstic proof 
of the legal character or legal title declared therein Sec 41 
of the E\idence Act furnishes a mode of proof about a parti 
•cular legal character or sfahi5 and does not saj anything as 
to the Court’s competenc\ to re-open matters decided bj an 
InsoUcnci Court Cf \arflian \ Hardatta Rai, 16 NLR 
201 (s!ff>ra) 

Under the repealed Act the Court had no full power to 
•deal Math the questions of title etc incidentally raised m con 
nection with the insolvenc> proceedings which were mostlj of 
a summarj character Conscquentlj , in some of the decisions 
under that Act it has been laid down that such summary tnals 
^id not bar regular suits in respect of those matters see 
Maddcpoti \ (randraf^u 47 I C to8 (1918) MWN 4''9 8 

I. W 136 24 L T 106, Hajee Abdul \ Official Assignee 

cf Madras 40 Mad ii"3 44 I C 847 , Oj^ciaf Assignee v 
2 ilanga\ar harasu /linmtil 47 IC 298 Similarly, in an 
Allahabad case a decision of the Insolvency Court as between 
two rival claimants to a propertj seized by the receiver, was 
held not to be operative as res judicata m a subsequent title 
suit between the said two claimants HuKumat Rai v Padam 
l^aratn 39 Ml 353 Irshad Husain v Gopinatk 49 I C 590 
1“ \LJ 374 Hut see Pita Ram v Jujhar Singh 39 All 
625 15 ALJ 661 43 I C 573 33 I C -98, see also 

Lx parte S-uinbanks (tSjt) it Ch D 525 , Ex parte Butters 
<i8So) 14 Ch D 265 Cf Appireddt v Apptreddt 41 M L J 606 
\ntuithslanding anything contained tn any other Act 
Cl sec ir of the Civil Procedure Code 

Note that a decision under this section is final and binding 
between the debtor and his estate on the one hand and all 
claimants against him or it and their representatives on the 
other hand [Cf Shib Varain v Lachvix Narain AIR I9'*9 
Lah 761] So it follows that a decision under this section 
operates as limited res judicata The language of sec 11 of 
the C P Code being very broad, it has been held that there 
can be res judicata as between co defendants Jadav Ch Sir/ ar 
V kailash Ch Singh 25 CLJ, 322, sc 21 C W N 623, 
see ui’so jVafitemar v SycJ ^IdAdAi, 2Z C lU A” r^r 'fPC f , 
but under this section there can possibly be no res judicata 
as between the co-clvimants against the insolvent or ln» estate 


Sub section ( 3 ); Saleable Interest Though the Court 
can under sub sec (i) dec de 1 question of title still it has 
full dtscretion to follow the course laid 
lower to deade down m this sub-section that is it 


questions of title when 
not to lie exercised 


can refuse to decide questions of title 
and direct the sale of insolvent’s right. 
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inclusive of the shares of the sons, is not entitled to get delivery 
of possession of the property purchased by him m so far as 
the son's shares are concerned His remedy is to institute 
regular suits for possession m the Civil Court , the Insolvency 
Court can however give him joint possession to the extent of 
the father’s shares, Venkataraman v Chokhier, 51 Mad 567 
55 "M L J 163 27 L W 515 AIR 1928 Mad 531 109 

IC S16 


The Section applies in Claim Cases An Insolvency 
J Court has plenary powers hereunder to deal with the claims 
of third parties, i?aHi£waa»ni ChelUar \ Official Receiver, 
Madura 45 Mad 434 42 MLJ 185 (1922) MWN no 

IS LW 273 65 I C 394 When a Receiver has reason to 

believe that property m the possession of and claimed by a 
third person is the properly of the insolvent he may treat it 
as such and attach it or put it up for sale When the Receiver 
so proposes to sell properties claimed by a third person, the 
claimant tna> apply to the Court under this section for an 
order to present the sale of the properties or can appeal to the 
^solvency Court under sec 68 against the act of the Receiver 
This section authorises an Insolvency Court to deal wnth and 
decide questions of title as betwrecn the Receiver and a stranger, 
FoolKuman v hhirod. 31 C W N 502 AIR 1927 Cal 
474 102 I C 115 When this section is invoked, it is not 

tot the Receiver to adjudicate upon his claim, Vellayappa 
Chcltiar v Ramanathan Chelttar 47 Mad 446 46 M L J 80 
(1924) Jf W N 163 19 L W 251 AIR 1924 Mad 5a9 

Cf Ram Piyara v Bhama Mai, 2 Lah 147 
•5 b J 233 61 I C 332 , Gangadhar v Sndhar, 6r I C 

5 9 iNng ) nor can the Court shelve the matter, and direct 
the sale of the property subject to his claim, NaytinUtra v 
Sambl:,„.„l, Cal 662 AIR ,9,5 Cal 932 89 I C 761 

15 not the claimant’s only 
a '“’f '1 ■' , he may as well bring 

«i?S^ , T ? '' ? t®”!' trespass! against the Receiver, 
66 Tr\\ ba’iha.yaW L R jA 285 AIR 1922 All 128 
ami mi,; . , ““es to the Insolvencj Court 

i"ll be smf f '”1 decision 

he cmino, fl iHisnlnl v Kanliaiyatal, supra, and 

to round and question its jurisdiction 

DlrSl. See Slab Narom V 

aPPPcat,™ m he Uls 
aAiu -01.1 as ihc jiropcrtj of the insoIven‘, a regular suit to 
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establish the right to the propert' imintaiinble, liarnam 
\ (ranpal, 5LLJ 9 AIR igat Lab 2:4 73 I C 367 * 

Diini Chand 22 P R 1917 14 P W R 

1017, fol’owcd in SflHc/n Ivftan \ Aarajn Chand, AIR 1933 
Lab i£;o 73 I C -03 It -seems tint the fresh suit im\ he 
maintained under O XXI, r 63, Raj Rani Dart \ Jauahir Lai, 
36 \ L J 39 \ I R 102S All 15S loS I C 156 Rut no 

order should be made without liemtig the claimant on the 
merits of his ease, Jlfurtfal \ hanhaiyalal supra In a case of 
claim consequent on the seizure of the properfv b\ the Peceucr, 
the onus is on the latter and the nnxim that the plaintiff must 
succeed on the strength of his owii title and not on the weak 
ness of his ad\ersar\’s is not applicable to such claims, 
Klia'ano \ Ban inrtlal ig ^ L J 497 63 I C 519 As to the 
nature of suit under O XXI, r 63, and the question of Court 
fees in such suit, see Siihran a»o<im a Narastnham, 56 M L J 
489 29 L W 349 AIR 1929 Mad 323 119 I C 46 

Order extending time for discharge is not a decision 
hereunder An order extending the time withm which an 
application for discharge has to be made is not a decision 
under this section, consequenth there is no second appeal from 
such an order, Samba IfiirJ/it Atyar \ RamaKrishna 55 M L J 

837 

Appeal A decision under tins section is open to a first 
appeal to the High Court under section -5(2) and Schedule I 
A decision under this section when by a Subordinate Court is 
also open to a second appeal to the High Court (on a question 
of Law) under the proviso to see 7 S(*) [Cf Foolfeuinan v 
Khtrod Chandra, 31 C W N 502 AIR 1927 Cal 474 loa 
1 C 115] Such a second appeal must be only on the grounds 
specified in sec 100 of the C P Code, 1908, ztz (i) on a 
point of law, {2) on the ground of omission to decide a material 
issue or (3) on the ground of substantial error or defect m 
procedure For the penotls of limitation for appeals see sec 
“5(4) Seth Sheolal \ Gtrdharilal AIR 1924 Nag 3t>r , 
Cf Shikri Prasad \ Iziz Ah 44 All 71 19 A L J &b2 

63 I C 601, which held that a decision of the question as 
to whether a sale of his property bj the insolvent was mcrelj 
with intent to defraud or delay his creditors is one on a question 
of title within the meaning of the section and is appealable 
under sec 75(2) of the Act An order made by an Insoliency 
Court rejecting a claim preferred by a third party to properties 
seized by a Reccuer in insohency and deciding that the pro- 
perties are assets of the insolvent is appealable without lea%e 
of the Court, GImim Muhammad \ Dinanath, AIR 1928 Lah 
556 loS IC 602 An order of a District Judge dismissing 
a claim preferred by a stmngCT to money ordered to be paid 
to a Recei\er 111 insolvency is a decision on a question of title 
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within the menning of this section and is appealable under 
s 75 of the Act, Mtinshi Ram \ Ghulam Dastgtr, AIR 192S 
Lali 42j 107 I C 400 When aetiou is taken by the Court 

under sub-sec (3) of this section, appeal lies onl\ b} leaver 
see see 75(3] In a recent Calcutta case, jt has been held that 
where a decision bj a Court is open to appeal, its refusal to- 
pass a decision is also appealable, \aya>tara v Sambhunathr 
52 Cal 062 89 I C 761 This \iew is not however warranted 
bj the language of the statute Compare the cases on the 
word “decided” occurring m sec 153 of the Bengal Tenancy 
Act b> the author at pp S12-13 

5. [^47.] (1) Subject to the provisions of 
_ , , this Act, the Court, in regard 

coarr^^ to proceedings under this Act, 

shall have the same powers and 
shall follow the same procedure as it has and 
follows in the exercise of original civil jurisdiction 
(2) Subject as aforesaid, High Courts and 
District Couits in regaid to proceedings under this 
Act in Courts suboidinate to them, shall have the- 
same powers and shall follow the same proceduie 
as they respectively have and follow’ in regard to 
ciMl suits ^ 


Armlysis of the Section j Us Scope This section has 
two subsections So far as the first subsection is concerned 
it makes ample provision for the insohenev Court of the first 
instance to enable it to cvercisc nil the powers of nn ofdinarj 
7fVi n’ I*'*" "^‘^ess.ar} implication that the provnsions 
T ^ practicable will govern the proceedings 

I fU fy. that such a Court should act 

rl! T k'n li Courts See Official Rccei c er, 

W V 46 -Mad 405 44MLJ 251 

^ To 1023 Mad 355 72 I C SS5, Hajee 

ooScl 'o I C ,crTv ’f =41 III IC 

authonsi tW H ’ ' ■" ^ ® Sub-section (2) 

nppcTto ‘'r f-stnot Conrt as Courts of 

ortbmn cieil n !] thej mat exerase m their 

1 "cT , r Ibdul Razah t Basmddm 

to.rth,A 7 A,^^ ■'CLJ 415 The potters referred 

undi.r thvi \ t ’» ” m respect of “proceedings 

rmtU a. :o ' , ' 1 "' "• '’™«'<I'nKs "hich the Court has 

^ l>■■o^■Slous of this Act, see 

onius%ers"ch"" referral some scet.on or' otha 

\et, such potters" are of no avail Thus, a sale bj a 
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Bankruptcy Receucr is not a procccdinc; under the \ct uithm 
the meaning of the section and consetjuenth the proMsions of 

0 XXI, r S9 of C P C do not apply to such a sale, 3/<ifMig 

Tha\ Pels, 5 Rang 76S AIR 1928 Rang 60 107 I C 172 
Under the \ct of 1907, the expression “proceedings under the 
Act” had a practical significance, as \anoiis questions (such as 
tho«e relating to title etc ) incidental to iiisoKencj proceedings 
y\ere often raised yvhich an Insol\cnc> Court had no authonty to 
go into, \arasimha\a y I eeraTagha^tilu, 41 Mad , 440 6 L W 
694 (1917) M W X S57 41 I C 52s , but under the present 

Act this difficulty has been obviatetl bj the enactment of the 
neu section 4 -tde ante Proceeding m this section alwajs 
means 'proceeding’ in a Court, Lhcda Lai \ Lachman Prasad, 

39 \11 267, s c 15 \ LJ 253 37 I U S30 Therefore the rules 
of C P Code cannot be ayailed of in the so-called proceedings 
before the Reccner, iliddtpalt \ Gandrapn, 24 MLT 106 

S L \V 136 (191S) M \V N 479 4‘ I C >oS bo It has been 
held that the proyisions of the C P Co<lc do not appl> to a 
sale of the insohent estate b\ the Receiver, Hnsaint \ Miiham- 
viad ^anitr 26 0 C 319 74 I C S02 Again, the provisions of 
the C P Code can be applied onlv subject to the prozt^tons 
of this Act Therefore, nlicre this Act prescribes a definite 
method b> which the debtor can obtain his remedy, it is not 
open to him to adopt other mctho<ls which would be open under 
the C P Code, Venugopala Chartar \ Chunilal 49 Mad 935 
5: M I, J sog (19261 M \V N 674 A I P 1926 Mad 043 97 
IC “06 A foTtion provisions of the C P Code which arc 
in conflict with the provisions hereof cannot at all applj, 
UhagiCan Das v Chum Lai 121 I C 303 (Call ) It is for this 
reason that the restricted rule regarding territorial j insdictiou 
prescribed m sec 16 of the C P Code cannot control the powers 
of Insolycnc> Courts to adjudicate on extraterritorial matters 
Cf Official Receiver v JanI tbai, AIR 1929 bind is 114 

1 L 112 

The cfiect of this section is that l>oth the original Court and 
the Appellate Court can have recourse to sec 151 of the Code 
of Ci\il Procedure to exercise inherent jurisdiction to correct 
clerical mistakes, Ran: Chander y Ma-har Hussain 51 I C S5 
(All ) or to pass nccessarj orders in the 
Inherent po-iver interest of justice, (sec 16£fnf y Basir 

uddin 14 C W N 58b iiCLJ 4->s), . 

and can also dismiss an insolvcncj petition which is an alnise 
of the processes of the Court, l/anng Po Mva y Manng Po hyin, 

30 I C 943 Cf Abdul Razahv llastmddin, supra The Court 
has also inherent power to dismiss a petition when it is presented 
not y\ith the bona fide view of obtaining an adjudication, but 
for an inequitable or collateral purpose (itnard/ian y Jat 
A 0 rain, 32 All , 645, sc 7 A L J S35 7 I C *9 , /n rc Paniati'' 
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UaJ ^5 I C 541 This inherent power does not mean that a 
Court can at pleasure «et aside an order which has been properly 
made unless such power is given by the statute, In re Henry 
R Smith 32 I C 575, Q SLR 132 An Insohenc> Court has 
however power to go behind a judgment and inquire into the 
valuhtj of a debt, if there are circumstances which tend to show 
that there lias been fraud, collusion or miscarnage of justice, 
v'lHiiKdjiiiamodar v James Ftniay & Co 15 S L R aS 62 I C 
441 As the Court’s power to interfere bj an order of injunc 
tion Ac Uai<U 16 Q B D 563 Under this section the 
D strict Court has an inherent power and a discretion to grant 
ai tnlcnm protection to an applicant for insolvency, see Nalla- 
j;allt Goundan \ Ramana Goundan, MLJ 783 20 LW 
17Q AIR 1925 Mad 170 85 I C 677 The High Court 

will not interfere with such discretion unless wTongly exercised, 
Ibid For fuller treatment of the subject vide under sec 23, 
post 

This section renders the provisions of O IX of the C P 
Cotie applicable to insolvency proceedings So, if the debtor 
does not appear on the dale of hearing of his Insolvency petition 
(under sec 24) it will be dismissed He may thereafter apply 
for restoration of his case or may mahe a fresh application for 
Insolvencj [Cf 1 erra Venkatagm \ Maddtpatia, (i9t7) 
M W N 176 39 "'ILJ 118 AIR 1927 Mad 579 
I C 349] But 1! he presents a fresh application he will be 
bound under clause (f) of sec 13 (i) to state the fact of such 
dismissal ind obtain leave from the Court under sec 10 (2) 
Cf \ citugopalachariar v Chuntlal 49 Mad 935 51 MLJ 

20Q 1926 MWN 674 AIR 1926 Mad 942 97 I C 706 

The dismissal of a petition for restoration of an insolvency 
j petition dismissed under O IX r 2 is no bar to the presenta- 
tion of a fresh application for Insolvencj , provided the pro- 
, vision of see 10 (2) is complied with Abdnl Aziz v Habid 
Mtstri 49 I C 228 Vide notes under cl (f) of sec 13, tnjra , 
also Chaulhmal v Khcm haram AIR 1928 Pat 116 107 
I C 842 For the Insolvency Court’s power to set aside an 
ev parte order, see Moot Chand v Sarjoog Pershad, 7 CLJ 
26S See also 52 M L J (s n ) A dismissal of a previous 
apphcTtion for insolvencj will not bar a subsequent application 
for the same purpose especially when such subsequent appli- 
cation rests upon a fresh cause of action, for instance upon 
a fredi arrest m execution subsequent to the dismissal of the 
1 rev imis application, Ra«i/>r<»iad V Mahadeb 5 Pat LT 335 

01 I C S70 An cx parte order of adjudication can be set 
aside hereunder, Dhagwan Das \ Chum Lai, lai IC 303 
(hah ) 

rile High Court in its Appellate Jurisdiction has no power 
under sec 24 (i) (b) of the C P Code, to transfer an insol- 
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\encj petition pendmpr in a subordimtc Court m the 'Nlofusil 
to the Onqinil Side of the High Court on its original 
insol ency jurisdiction, for tnal and disposal, because, firstlj, 
the Original Side of the High Court is not a Court sulwrdinate 
to the High Court in its appellate jurisdiction within the 
terms of the «ection and «ccoudl\ because the Original Side 
of the High Court m the exercise of its original insolvency 
jun<;diction is not competent to administer the Prov Insol 
renev \ct which is the law applicable to tlie case Goculdass 
\ Sadasi icr 5-’ Mad 5 S L \\ j09 55 ''I L J 6/I 

AIR 19 S Mad 1091 

In effecting an attachment under this Act the Court must 
follow the same procedure as it would m the exercise of its 
original jurisdiction and must exercise the same powers 
Haslinial Btbi \ 1 haga a»i Vos b All 65 b ) i A L J 

24 ■'4 I C “52 If an order for a warrant of possession is made 
in favour of the Receiver or of a purchaser from him the 
method of cxcculmg the warrant will be the same as that 
prescribed for the executing of a warrant issued bv the Court 
in the exercise of original Civil jurisdiction Rfuni 
Chettiar v Official Recci cr Madura 45 Mad 4'?4 42 M L J 

183 15 L 3 (i9’’2) M \\ M no 65 J C 394 

According to the Allahabad High Court this section does 
not render all the provisions of O WI of C P Code appli 
cable to a sale held b\ the Receiver so a buldur who fails to 
paj the balance of the purchase mone> necessitating a re sale 
cannot be ashed under O XXI r i to make good the loss 
resulting from the re sale Clicda I al v Lachi ran Frosad 39 
All •’6 IS A L J 253 37 I C 830 a similar view has been 

taken also in Madho Prasad v II alton infra The effect of 
this section is also not to affect a man s right of appeal to the 
Privy Council that might otherwise exist Chhatraffat v Kharag 
Stngh 1 C\\ \ 52 This section does not authorise a Court 

to 5ta> an execution sale going on in another Court Bashyam 
V 5onifl Siindaraii 3 L W 250 32 I C 89 It does not 

also direct!) or b\ implication make s ••r of the C P Code 
applicable to proceedings under this Act Consequent!) the 
doctrine that no objection as to place of suing shall be allowed 
b) an appellate Court unless such objection was taken in the 
Court of first instance at the earliest possible opportunit) and 
unless there has been a failure of justice coufd not f e applied 
to proceedings under this Act Madho Persl ad v H alton 18 
C \\ N 1050 20 r C 3"o But m view of the provaso to sec 
tion ir tins is no longer good law iide infra Tins section 
does not enable the Insolvencj Court to interfere with the 
execution proceedings pending in another Court b) issuing 
an injunction under O \XXIX r i as there is no question of 
the property under execution being rongfiiUy sold Antip 
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\fal 5 I C '541 This inherent power does not mean that a 
Court can nt pleasure 'et aside an order uhicli has been pr^crly 
iZ un c such power .s given by the statute, Jn re Hcn^ 
R S,mlh. 33 I C S 7 S ,9,s L R > 3 ^^ An Inf “ 


however power to go ‘behind a judgment and inquiry injo^ 


however power to go uutiiwu « cWotv 

validiti of a debt, if there are circumstances nhich tend 
that tliere has been fraud, collusion or miscarriage ol 1“''“! 
Amiidiidamodar \ James Tm\ay & Co '5 S L R 28 62 1 L 

441 As the Court’s poner to interfere b> an order “I “1'™ 
iion see Rc ffauU, .6 Q B D 563 Under this saf on ^ 
D strict Court has an inherent power and a discretion to grant 
ad interim protection to an applicant for inwlvcncy, see ISalla 
jrath Goiindan \ Raniana Goundan, 47 M ^ 7®^ 20 


I"9 AIK uau i ve / , 

Will not interfere with such discretion unless wrongly exercisea, 
Ibid For fuller treatment of the subject ^ide under sec 23, 
post 

Tins section renders the provisions of 0 IX of the C r 
Code applicable to insolvency proceedings So, if the neo 
does not appear on the date of hearing of his Insolvency 
f (under sec 24) it will be dismissed He may thereafter apply 
for restoration of his case or may mahe a fresh application 10 
Insolvcncj [Cf I erra I'cnkalagtri \ Maddipcltat {^ 9 ^ 7 / 
MUN 176 39 MLJ 118 AIR 1927 Mad 579 

I C 349] Fut if he presents a fresh application he will ce 
bound under clause (f) of sec 13 (i) to state the fact of sue 
dismissal and obtain leave from the Court under sec 10 (2I 
Cf I cnii/:opalacItartar \ Chitnilal 49 ^lad 935 5^ MbJ 

309 1026 MWN 674 air 1926 Mad 942 97 I C 7 ^° 

Tile dismissal of a petition for restoration of an insolvency 
I petition dismissed under O IX, r 2, is no bar to the presenta- 
tioii of a fresh application for Insolvencj , provided 
, vision of sec 10 (2) IS complied with Azts v Habid 

ifislrt 49 I C 22S Vide notes under cl (f) of sec 13* m/i'®' 
also Chauthmal v I\hcm Aaraw AIR 1928 Fat 116 i07 
I C S42 For the Insolvency Court’s power to set aside an 
ex parlc order, see Mool Chand v Sarjoog Pershad, 7 C L J 
36S See also 52 M L J 7 (s n ) A dismissal of a previous 
application for insolvencj will not bar a subsequent application 
for the same purpose especially when such subsequent appu 
cation rests upon a fresh cause of action, for instance 
a fresli arrest in execution subsequent to the dismissal of tb< 
I rev ions application, Romf»foraif V Wahadeb, 5 Pat LT 335 
61 I C 870 An cx parte order of adjudication can be se' 
aside hereunder, Bharuan Das v Chum Lai, X2i IC 3° 
(Lah ) 


The High Court m »ls Appellate Jurisdiction has no powc 
under see 24 (i) (b) of the C P Code, to transfer an jnsol 
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\enc5 petition pending in 1 <ubordimtc Court m the Mofu«il 
to the Ontnnal of the Hich Court, on its origin li 

tnscl cnc} Jurisdiction, for Inal nnd dtsposil, because, firsth, 
the Original Side of the High Court is not a Court subordimto 
to the High Court in its appellate jun«dictiofl \Mthm the 
terms of the section and sccondlv I ccHise the Original Side 
of the High Court, in the e\erci<e of Us oriKiinl insohcncj 
jurisdiction, is not compctttil to administer the l’ro\ In^ol 
lenci Act, nhich is the law applicable to the ca'c (joculdtiss 
V Sadasrtcr 5a Mad s" L W ^og 5a I J t>;i 
air 192S ^lad 1091 

In effecting an attachnicni under this \ct the Court must 
follow the same procedure as it would in the cvcrci'^e of Us 
original jurisdiction, and miist exercise the same powers, 
Hashmal Bibi \ Hhaga an Voi 6 \U 6s 6") la V L J 
24 34 I C 75a If an order for a warrant of possession is made 
m faiour of the Keceivcr or of a piirtha«ur from him the 
method of cveciUuig the warrant will be the same os that 
prescribed for the executing of a warrant issued b\ the Court 
m the exercise of original Civil juri‘>dictioii, Rawa S cinn 
Chetbar v Official Recci cr Madura 45 Mad 4t4 42 M L J 

i8j 15 LW .7^ (i9’3) MW no 65 I C t 94 

According to the Allahabad High Court this section does 
not render all the provisions of O \\I of C I’ Code api h 

cable to a sale held b> the Rvcciwr so a buldvr who tails to 

paj the balance of the purchase nioncv necessitating a rt sale 
cannot be asked under O X\.I r -i to make good the loss 
resulting from the re sale, Cheda Lai v Lachuian Prosad 39 
All sS- 15 A L J 253 37 I C S30 , a similar view has been 
taken also in Madlio Prasad v 11 allon infra The effect of 
this section is also not to affect a man's right of appeal to the 
Pnv> Council that might otherwise exist, Chhatrapat v Kharag 
Smgh s C W' N -52 This section does not authorise a Court 
to sta> an execution sale going on m another Court, Bashyant 
V Soma Sundaram 3 LW 250 32 I C 89 It does not 

also directlj or b) implication make s 21 of the C P Code 
applicable to proceedings under this Act Consequently, the 
doctrine that no objection as to place of suing shall be allowed 
by an appellate Court unless such objection was taken m the 
Court of first instance at the earliest possible opportunity and 
unless there has been a failure of justice could not be applied 
to proceedings under this Act, itadho Pershad v Walton, 18 
C W N 1050 20 I C 370 But in view of the proviso to sec 
tion ir, tins is no longer good law, vide infra This section 
does not enable the Insolvency Court to interfere with the 
execution proceedings pending in another Court by issuing 
an injunction under O XXXIX, r i, as there is no question of 
the property under execution being 'irongfully sold, Aniip 
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ktiinar \ Kesho Das, 39 All 547 , see Kam Sitndar v -Ram 
D/iO an, 3 Pat LT 456 (igi8) Pat 302 46 I C 224 Cf Sec 
29 It IS clearly the diitj of the Insolvencj Court apart from any 
objection from the parties to be satisfied as to the propnety of a 
judicial sale of the insolvent’s estate It is incumbent on the 
Court to be scrupulous in the extreme and anj thing that maj 
affect the bid has to be disclosed with all fairness and in suffi 
cicnt detail The Insolvency Court should apprise the intend 
mg bidders that the question of insolvent’s title to the property 
IS iub judxce Where the purchasers are misled into purchasing 
a propertj, the title whereto is being questioned in a pending 
litigation, of which thej were kept in ignorance, the sale is 
to be set aside and the purchase money to be refunded. Hem 
Chandra v Uma Sadhan AIR 1927 Cal 834 103 IC 695 

{2) There is however, no absolute bar to the Insolvency 
Court permanentlj alienating the land of an insolvent or to 
its departing from the principle governing the execution of 
ordmarv decrees if a fit case is made out for such action, Lachh 
Man Siiic/i V Mahant Ram Das AIR 1929 Lah 66 117 

I C 669 


The provisions of Schedule 11 of the C P Code are in- 
applicable to proceedings under the Insolvency ^ct It is 
contrary to the whole spirit of this Act for a Court to delegate 
Its powers and duties to an arbitrator, Lnd/ia Stngh v Bhag 
so PR 1916 135 PWR 1916 isi 

cc. '' Narpat Rai, 88 P R 

I 5" lint this does not mean that matters in regular suits, 
m which the insolvent and the OfTicial Assignee may be in- 
voivcd cannot Ik referred to arbitration Cf Laduram \ 
nil a al 4- Cal 555 In making a reference to arbitration 
m ,ucl, ca^LS the consent of the insoUent cannot be ignored, 
fhd ^ Cf James P.nlay & Co v Raymond, 8 S I, R 6o 27 


c\ecm?^u'), ■ f"’’ of the Insoheney Court to 

/!r?i ? T r "■■dors, i,de notes at p 39, aitle Cf Allan 
e IC air ,905 Ranir 1S9 

I’o* -SOU -5'"';;'*'“ Aiiniar t Kiijiim Kiimnri, 40 C L J 
' o :S C W N IS- In) Cf 45 Mid 434 lanPra) 

I1-, SnJr ‘'"5 -eefon ‘he Court 
tnlitu,^ I? ‘he tomes of the leffal repre- 

eu <1 mief . '"“''-nt Ra«„as t Kail, a Smell, 

h'o a V/tio ''f S"'--;' •S.ti:/. t Prodyat 

»s„le a sale Tn'ilcr o XXT e ^ ° “ '"S 

an in‘;nKrsn» -i»,.i *1 rCn^n r oo if the J D is adjudicated 
gicLC of tliP nr Rcccivcr docs iiot intcrvcne, a mort- 

'-aa. 'Z.ZT'aT, 3?C"?VX 3',^ 
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Jurisdiction to extend time by application of Sec. 148, 

C. P. Code Of coiir<e, it ciiinot be disputed tliat the 
equitable principle of Sec 14S, C P Code, will Kciicrall> 
appl\ to m'iohencj proceedings as well, if not in direct conflict 
with some specific proxisions of tins Act V contro\ers} has 
howe\cr arisen as to whclber this power of c\tetision can be 
exercised to defeat the pro«sions of Sec 43 For a fuller 
treatment of this matter *idc notes under that «:ectioii The 
Patna High Court has held that See 43 is maiidatorj and 
cannot be defeated b\ calling in aid Sec 148 of C P Code 
See 4 Pat 51 , aller J concurred with the view of the Patna 
High Court in (1924) "M \\ N 331 84 I C 03S But Krislinan 

J in the same c..<ie takes a contran \iew holding that the time 
fixed for discharge can be enlarged under Sec 14S, CPC 
A similarh lenient \iew has been taken also in Smd, 91 I C 
467 Fide also the other cases cited under Sec 43 under the 
heading “the Section is mandatoix,’ and those under sec 27 
(2) See also Jwala Prasad J 's view in (ropal Ram v Masnt 
Ravi, 7 Pat t"S \ I R 1928 Pat >tS lo" I C S30 , accord 
mg to that learned Judge a Court has inlierent power to extend 
the period fixed b\ it for the doing of an' act even though 
the period onginallj fixed b> it maj have expired 

Review B> reason of the pro'isions of tins section an , 
Insohenc' Court can rc'icw us orders in circumstances laid 
down m Or xhii of C P Code, Abbtreddt \ Venkatareddi 
51 MLJ 60 (1926) MW \ 256 AIR I9'»“ ■'lad r-j 

94 1 C 351 See also Official Reccner \ Kalaraja Saslngal 
40 Alad 405 44 M L J 251 AIR 1023 155 "3 I C 

235 , V Kunj Dehart, 44 All 605 ao A L J 517 

(fiipra) Cf Anand}t Damadar \ James Fiida^ 6* Co , 15 
SLR 2S 62 I C 441 Cf Rc Jahannal Piinajt, 21 Bora 
L R 190 50 I C 437 , Re Lister, 2 Ch D 749 

No Review by Official Receiver An OfEcial Receiver 
has no power to review the order of his predecessor, Ahmed 
Hajt \ ?iIacKcnzie Sluarl & Co AIR rgaS Smd 40 105 

I C 366 This new follows bj implication on reading 
secs 50 & 80 together, Ibtd 

Transfers and Withdrawal of Proceeding B> virtue 
of this section, the High Court and the District Court can exer 
CISC the powers of withdrawal and transfer under secs •’2 to 24 of 
C P Code Cf 41 Mad 904 (F B ), vii^rn Transfer of -m m-ol 
venej case to a Court not invested with insohencv junsdiction 
under sec 3 is iiFro vires Premchand Indofi v ^oleti Gopalnppa 
45 M L J 689 (igevlMWN “54 18 I \V 683 AIR iq’ 4 
’'fad 398 75 I C *^6 For the power of the District C irt 
to transfer or \ itlidn v a cise from the file f 1 hordii ite 
Court also see Digcvdra Chandn \ I aoiain Moinn C M 

958 (960) 48 I C 331 As the District Court m its in'ol- . 
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\e11c3 jurisdiction is subject to the superintendence of the High 
Court on its appellate Side, (Re Maneclchand Vtreband, 47 
honi 27c), the powers of withdrawal or transfer from a District 
Court under sec 24, C P Code, can be exercised only by the 
Appellate Side of the High Court, and a Judge sitting on the 
Original Side and exercising Onginal Insolvency Jurisdiction, 
has no such power, A'arajan Vilhal v JanLtbai, 39 Bom 604 
The case of Sniiiiara Atyangar v Official Assignee, 38 
Mad 472 , 25 M L J 299 1914 M W N 45 21 I C 

77, IS no aiithoritj for the contrary vnew, because 

the point was onlj assumed and not decided in that 

case Cf Re \aginlal Maganlal, 49 Bom 788 27 Bom 

L R i'‘o" \ I R !Q'»5 Bom 543 For the above reason, the 

Rangoon High Court on its Original Side recently declined 
jurisdiction to trmsfer an insoUtncv case pending in a Court 
tNcrcising juri'^diction under this Act to another Court, Re 
tViiirr i/uncii Croi/ters 4 Rangoon, 554 AIR 1927 Rang 
lOa 100 I C ,.6^ Cf ChellidT Finn \ "i usuf Ismail, C A 
No of i9-»5 ^Rangooa) A U S Firm \ Murnganathan, 
48 Mad 514 4S M L J 22S 86 I C 1031 Cf also 22 L W 
326 90 I C 1034 We have already seen at p 45 that the 
High Court cannot withdraw an insolvency petition from the 
flic of a s\ibordinatc judge and transfer it for trial and disposal 
to the Original Side of the High Court, Gocnidoss \ Sada 
St teT„ cited there 


Withdrawal For withdrawal of an Insolvency petition 
see see 14 post A garnishee application by the Receiver 
under «cc 54 cannot be allowed to be withdrawn when both 
the sides have concluded their respective cases Cf Official 
lssif,ncc \ O I\ M Firm $■> MLJ 332 

Stay, Injunction etc This section docs not empower 
the Insolvency Court to stay a sale or proceeding in a Sub* 
orchnatt Court Uash^atr Reddt v Soma Stindaram Chclli, 3 
i. \v 250 32 I C 897 The Insolvency Court cannot stay every 
pending litigation hut can oniy issue an injunction if arcum 
Stances enumerated in O XXXIX. r 1 of C P C are proved 
to exist R,mSi,ndar% Ram Dbeyan, ^ Vat LJ 456 (iQiS) 
^ 302 5 Pat L \1 250 46 I C 224 Such an injunction can 
j a person not party to the Insolvency proceed 

T?, "Iso at p 45 Cf Re Haule, 16 QBB 

S3 c insolvency Court can grant an injunction to pre- 
en a crci itor who claims a lien from bringing the property 
to sale pending the decision of the dispute between two crcdi* 
1,7' ' o ® 352 air 1928 Rang 

f , j S similar view has been taken also m 

42- Alii 55 Cal 1053 32 C W N 

xLtruJn!^ ? ^ *13 I C 105 Proceedings m 

banVniptcj ami the issue of adiertiseraent of adjudication can 
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be st'i\ed pcndmc: the heanng of an appeal from the order of 
adjudication, Rc 11 Ex parte Hart, (1921) 2KB 835 

Power of Restoration or to order refund : By virtue 
of this section, <;cc 144 of the C P Code maj be a\ailed of 
b\ an In«ol\eiic^ Court , but in cases in which the said section 
does not in terms appli , such a Court maj not always possess 
the power of restoration or power to order refund, vide Dm 
Mahomed \ Tara Chand, 116 IC 192, cited under sec 51, 
under the heading “Benefit *’ 

Procedure: Vide notes at p 38, ante Rules of pro- 

cedure referred to m the section include all rules of pleading, 
settlement of issues, recording of eiidence etc Cf Krishna 
I^er \ Official Receiver, AIR 1935 Mad 381 75 I C 445 


Sub •sec. ( 2 ) Under this sub-section the High Court (as 

also the District Court) has the same power in insolvcnc> cases 
as m cml sluts and this is so subject to the proLtsions of the 
Act therefore the appellate powers of the High Court are sub- 
ject to the prousions of s 75 , consequently an appeal does 
not he from the decision of the Sub judge to the High Court 
whateier the lalue of the subject matter may be Fool Kuman 
\ hUiTod Chandra 31 C W N 502 AIR 1927 Cal 474 
102 IC II ^ See also Stdhon Mulltek v Ramani Mohan, 63 


IC 846 The wordings of subsection (2) show that fhe pro- 
T, ^ .V TT i. cwlure prescribed m the Civil Proce 

^(wers of the High Code mil apph also to the cases 

that come up before High Court or Dis- 


trict Court on appeal or revision So the provisions of 0 


XLI will apply to appeals in Insolvency cases iforeover, it 
is to be noticed that sec 108 of Civil Procedure Code has made 


O XLI — which deals with appeals from original decrees — 


applicable to appeals from orders under any speciTl or local 


law , in which no different procedure ts provided Consequentlj’, 
under this sub-sectioo, the High Court can have recourse to 
0 XLI, r 5 to order stay of proceedings, A'agindflj V Ghelabai 
56 I C 449 As to the power of the High Court to set aside 
an interlocutor} order, see Gangadhar v 5 /«rid/iar, 6r I C 589 
A District Judge sitting as an appellate Insolvencj Court has 
the same powers as he would liave had if he had been sitting 
to hear an ordinary appeal, Mannulal v Kunjo Behan, 44 
AJJ fioj 20 A E J 537 AIR Jp22 AB 206 67 I C 317 

The powers conferred bj this section, which are made “subject 
to the proMSions of the Act,” cannot be c'lercised m such a 
way as to give the Original Side of the High Court a jurisdic- 
tion winch It does not otherwise possess, Re Oomcr Ahmed 


Bros , cited at p 48, anfc 


So a respondent in an InsoUencj appeal is entitled to 
file a memorandum of cross objection under O XLI, r 22, 


4 
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C P Code, CbclUar \ Chellaltngavi, 41 JIad 904, 

r B o M L ] 236 S L \V 240 (191S) M W N 638 48 

I C 20, Where houe;cr the appeal is dismissed as presented 
owi o{ time, the memorandum of objection cannot be heard, 
(Ibjj ) In an appeal asainst an order of the District Insol 
^cnc\ Court frrantinc re\ien, the High Court must be guided 
bj the proiisions of O XLVII, R 7 of the C P Code, iqoS, 
^lannulal \ Kttiij Vchan supra The High Court mil not 
interfere mth the discretion of the District Judge vinless 
s\ronKlj exercised, h’attagati Gottndan \ i?a»fa«a Gotindan, 
47 M L J rSt 20 L W S79 AIR 1925 >Iad 170 

Privy Council Appeal There is nothing m this Act 
nhich debars one from preferring an appeal to His Majest> in 
Counal \ kliarag Smgh, 40 Cal 6S5 (on appeal, 

44 Cal 5 j 5 25 C L J 215 arCWN 497, P C ) 


\cts o{ Insolrencv 


(a) if 


PART II. 

Proceedings prom Act of Insolvency to 
Discharge 

Acts of Insolvency 

6. [^4.] A debtor commits an act of insol- 
vency in each of the following 
cases, namely — 

in British India or elsewhere, he 
makes a transfer of oil or suhstantwlhj 
oil his property to a thud person for 
the benefit of his creditors generally , 
{h) if, in British India or elsewhere, ho 
makes a transfer of his property or of 
any part thereof with intent to defeat 
or delay his creditors, 

(c) if, in British India or elsewheie, ho 
makes nnN tiansfer of his property, or 
of an\ part thereof, which would, 
under this or anv other enactment for 
the time beinc in force, be ^OId as a 
fraudulent proforcnce if ho were 
adnulged an msohent, 
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(rf) if, With intent to defeat 01 delay his 
creditors, — 

(i) he departs or lemains out of British 
India, 

(11) he departs fiom his dwelling house or 
usual place of business or otherwise 
absents himself, 

(ill) he secludes himself so as to deprive 
his creditors of the means of com 
municating with him, 

(e) if anv of his property has been sold in 
execution of the decree of any Court 
for the payment of money, 

(/) if he petitions to be adjudged an insol- 
vent undei the pioMSions of this Act, 

(g) if he gives notice to any of his creditors 
that he has suspended or that he is 
about to suspend payment of his 
debts or 

(/i) if he IS imprisoned in execution of the 
deciee of any Court for the payment 
of money 

Explanation — For the puiposes of this section 
the act of an agent may be the act of the principal 

Act of Insolvency This section does not define the 
expression “act of insolvcnc>’ but simply mentions the several 
cases in which the debtor is to be taken as having committed 
an act of uisol ency Cf Dnlotnal v Soomar Khan AIR 
iQ-’S Smd 17“ 112 I C 646 In order to be an act of insol 

venej the act must be within the menmng of the section Cf 
^luihu Chcttiar v \af’indas •’8 Bom LR 6So (a case under 
Presi T Insolv Act) The list of the cases mentioned in 
this «cction m which a debtor commits an act of insoKencv is 
almost the same as that in section i (i) of the Enp Banl ruptcj 
"^ct igi4 las amended in xg^b) Acts of Bankruptev arc of 
th tc kinds nainch (i) those which arise from dealings liv a 
Irbtor with Ins proj ertv (2) those which consist of 1 er onal 
acts or defaults committed bj him and ( ) those, which arise 
^rnm the conditions of his afli s showing him to be an iiisol 
' c It lliL cs cnce of the first two cla scs of the acts lies m 
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the intention of the debtor to avoid or evade the paiTnent of 
ins debt , see Halsbury’s Laus of England, Vol II, p 13 Cf 
BanJler v Burdektn, (1S43) 11 M & W 128 , Stuart v Moody, 
Cr M R 777, PoMniirami v Narastinvia 35 MLJ 545 
(54S) 21 I C 293 14 "M LT 305 It should be noticed that 

the above nets of insohenc> vnth the exception of thope men 
tioned in els (e) & (h) are ads of commission Cls (e) & (h) 
spccifj the uajs in which a debtor ma> be forced into acts 
of insohenc3 Cf Lachmt Chand v Befin Bchart, 32 CW 

"ib 

The commission of an act of insolvency by the debtor 
entitles both the creditor and the debtor to present an insol 
vcncy ictition subject to the provisions of sections 9 and 10 
resiiectu el> and the Court may on such petition make an order 
adjudpnjj the debtor an insolvent, sec 7, below An act of 

insoUvncv has got this importance that it gives a cue to the 
external world that the affairs of a debtor have become em 
barrassed vod that it is therefore of great importance that ho 
should be brought under the operation of law at an carlj date, 
Lxparie Cliincr\ i-* QBD 44-* For a bankruptcy notice, 
see Herbert \ Htggtns 95 LJ Ch 303 The effect of an act 
of iTisolvencv once uncijunocilK committed cannot be whittled 
down by pretentious pleas Cf 1 1 rc Shivlal Rathi 40 IC 
207 ^om ) In re Dhunput Smgh 20 Cal 771 (on appeal, 23 Cal 
20 p C) Where the debts come into existence subsequent 
to the bo-cvlltd act of insolvency the creditor is not entitled 
to rcl) on the saul act of insolvency to have the debtor ad 
judicatod an insolvent see Muthar Chclhar v Lakhshmtnarsha, 

1 LW 141 01 rc 56 (1920) xcvii (97) 


'"solvency to be strictly construed Words 
Uclininc net of insoUcncj should be stnctli construed, because 
'"'“'1= d.sabdit.cs on the person 

^omm.ttinB It Cr f.a,le Cliiurr, (.i34) la Q B D 343 (m6) - 

ATP in ^ ^ 9t Cf Ltilomal \ Soomar khan, 

J C 646 ilfsreaufils Ba<il i 
sn',’,' '50 3gIC94’ Adjud.eat.n? 

Courts of T ^ tnatter ot serious consequences and 

I, care to see that tlie pro- 

fulU considerr m^Jer are strictl 3 obscricd and care 

M.d T9; "01 C "7^ AIR 


W hcT;\hcTi!nuTnt*?*^^ when not to be scrutinised * 
uinble to n\ ii,„ / evidence s-iying tint he is 
himself the nctitioncV Hie"** situition is as if he is 

•'ct of insohcnc% ^ ^ 1® closely scrutinising the 

C'.r/b.r, MK 
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What are not Acts of Insolvency A mere intimation 
to a creditor tji the debtor or Ins agent that the debtor is 
insohent or is “in difficulties’* docs not amount to an act of 
insohencj Cf iA/frcanfi/c BanJL \ Official Assignee, %g Mad , 
250 Or, in other T\ords, a bare declaration of inabilit> to pay 
•debts IS no act of insohencj, Rama Suami Chelltar v 
Mulhialus' anil, AIR 1928 Mad 903 109 I C 83 , I ccrayya 

Cheih \ Dorats'L.aini, Supra In re a Debtor, (1929) i Ch 
362 qS L, J Ch 3S A trader has a right to go abroad to 
looh after his concerns, and it will not be an act of iiisohency 
though his creditor ina\ tlierebj be delajed, II arner \ iJarber, 
Holt 175 , Ex parte Mutnl, 5 Ves 574 The mere failure to 
■keep an appointment made with a creditor is not an act of 
bankruptej , fCej i S/iaxt, S Bmg 320, Toletnan v Jones, 9 
Jloore C P 24 Absenting oneself, unless from the place of 
abode or place of busmens or to aioid a creditor, is not an act 
■of bankruptej , Bernajcowi \ Farcbrof/ier, lo B & C 549 
Purchasing goods from one creditor and selling them in retail 
and utilising the sale proceeds to pay off other creditors are not 
acts of insohency, Durga Ram v Harkishen, 23 A L J 536 
L R 6 ^ 415 (civ) \ r R 1925 All 564 88 I C 440 Like 
■wise, omission to keep account for some time or want of neces 
sari \ngour in earning 00 business will not constitute an act 
of insohencj, Ibid 

Act of Insolvency of a Firm An act of insolvency 
committed by a person in his capacity as a partner of a firm 
and on behalf of the. firm is regarded as an act of msohcncy 
•of the firm, see Jlayne’s Partnership, p 432 Every partner 
of a firm, and in fact the entire firm itself, can be adjudged 
insohent in respect of acts done by any partner on behalf of 
"the firm, Ghanshamdas v Sasson & Co , A I R igab Sind 90 
93 I C 44S ho doubt, in order to sustain a joint adjudication 
against two or more persons, it is necessary that some 
act of insolvency shall have been committed by each of them 
But the act of insolvency may be a joint act committed by one 
partner on behalf of himself and as agent of others or as a 
matter of fact, it may be committed by a person who is not a 
partner, but a mere agent and his authority need not be special 
■or explicit The act of partner who gives notice that Ins firm 
lias suspended or is about to suspend the business is prinia facte 
a joint act on behalf of all persons who are Inble as partners 
111 that firm, unless they can show that they were solvent and 
able to pay the debts of the firm, In re Daitd Sassoon (fif Co 
22 S L R 273 AIR 1927 Sind iss 100 IC ■,‘^9 It has 
however been held by the Calcutta High Court that a notice 
of suspension of payment by one partner is not an act of 
insolvency for the other partners, Debendra v PiiTsotlam, 55 
I C 1S6 (Cal ) Nor will the attachment and sale of the j 
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Sit-Jrale property of one partner operate as an act of msoUencj 
of the firm, see 51 M L J 326, cited under cl» (e) at p 64 

Onus of proving Act of Insolvency The onus of 
jronnff an act of msoKency is on the partj who rehcs on it 
as ihc foundation of his right to present an insolvency petition, 
(i£S2) 22 Ch D 436 WTiere the surrounding arcumstances 
rat«e a presumption that a particular transaction is a bankruptej 
act, the onus is shifted on to the other side who alleges the 
contrar> . set Lx parte htlner, 13 Ch D 245 Cf (1S77) 
5 Ch D 979 When one partner gites notice that the firm 
has suspended pajment, the onus is not on the creditor to 
I>ro\c that that partner had authonly from the other partners 
to cue the notice, Re Daztd Sassoon Co > A I R 1927 Smd 
*”’5 T> ^ ’ (ronga Prasad v Madhuri, 25 A L J 331 

AIR 1927 All. 352 100 I C 550 Where on a creditor’s 
I ctition the debtor hirnself swears to his inability to pay, there 
is no purpose in clo'cly scrutinising the acts of msolvencj, 
/triifl A'afn/i/iduN Case, supra Where an assent by a creditor 
to a transfer is set up as a bar to such creditor relying on the 
trfln*fer as constituting an act of bankruptcy, the burden of 
assent is on the party alleging it, Re ^fichaei, S 


Estoppel or waiver with respect to Act of Insolvency s 

A crwiitor who is a parl>, or privy, to a transaction cannot 
rti\ on u as an act of insolvency, OjfHcnf Receiver v Sowifl 

Ai S9\. Marshall \ BarUorth, 4 & 

iiiir ^ ^ ^ ^ notes and cases at p 61, tnfra A creditor 

» l.rJSnl’i flSMgnnuait deed cxcciUed bj the nisoUcnt will 

the t conduct from reljiug on the execution of 

Ch 7* r ‘ hnnkruptcj. Re a Debtor, 94 LJ 

4- Mr T ' Raiagopala. 48 Mad, 294 

die cNccutfon o/\ ? i9c4Mad 839 84 I C 281 If after 

tniuc.cts«ar\ def-iv arrangement, the creditor makes- 

dthtor such delnv ? ^ petition for adjudicating lus 

\K cstor.S frnri I 1 ' acquiescence, and he will 

2 Ch 374 ^ ^ Cf Lx parte Stray, LR 

crc,I,?'?”’!/°’„ 

. Koiumld A under tins sub section, 

of too,- the uCir/;/ e A I C 443 In tbe Act 

tmdtT tile present Act 

t III no, omocm to V, I'™'’"*' 

l-c m respcc? o! tbe mb? o "““''cncy The transfer must 
pcct 01 tbe mlirr propcrij to such un cMent thst 
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It t^'^cltcalh lci\cs nothing for (he in«ol\ent The transfer 
of a part of the propert\ nw not be withm the mischief of the 
«cctiou, Rc St^cKinaii, (1S90) 24 Q B D 72S (738) 

The transfer must be to a third person and not to a creditor 
Cf Ltplon Lid \ UcU , (1924) i K. B 701 The creditor iiiaj, 
howeicr, in another capacitj be rcgardctl as a third person 
within the meaning of this clause The words “third person” 
are not intended to evchide the comcjance to some of the 
creditors themsehes as trustees for the general body of creditors, 
Official Reccti.cr of Trtchinopoly \ Som SHiidarujii, 30 M L J , 
415 34 I C 602 Orduianh, the debtor convejs Ins property 

to a trustee for pajTnent of his debts, and the transaction gives 
n«c to an act of insohenc\ , and the creditors maj at once applj 
for an adjudication order, as thej are not bound to wait and 
accept a deferred pajment from the hands of a trustee In re 
Bnjmohun Doba\ 2 C \V K 306 , also see Official Receiver of 
Tric/iinopol^ \ Soma Snndaram 30 M L J 415 34 I C 602 

fJe Hood, <18721 7 Ch App 302, 305 Until the creditors 
assent to the tru<t deed, tlierc is no tnist and the trustees occupy 
no better position than that of trustees de son tort, and on the 
bankruptej of the debtor the> \m 11 be bound to hand oter 
the assets to the Receiver Hassomal v Kotumad, 6 SLR 
183 19 I C 443 As to tilt position of a creditor wlio does 

not a«sent to a deed of airangcmeiit see also Rc ElUs Myllcnacre, 
94 L J 239 (*925) I Ch 564 All assignment b\ a debtor of 
all his projiertv for the benefit of all Ins creditors generally 
constitutes an act of insolvency under this section 'iiul will 
justify an application, Urtjmohaa v linngshidhar supra 
/varsaiidas v Maganlal, zb Bom 476 A transfer for the 
benefit of particular creditors does not fall within tins clause, 
though it ma> fall within Cl (b) if satisfjmg the conditions of 
that clause Cf Sanware" (190”) 2 K B 170 

In this section ‘ Properl>” includes money and “Transfer” 
includes a gift In re fmfiica Xandan Btsuas 3 Cal , 434 
It does not matter whether the transfer be voluntarj or not, 
Monmohan Das v ilfc / ead, zb Bom , 765 Question of inten 
tion never enters into the consideration ot an act under this 
Clause, Rc 11 ood (1872) 7 Cli App 302, 305 In order to 
bring a case within the purview of this sub clause (a), the 
transfer must be for the benefit of the insolvent’s creditors 
generally, so where the transfer is for the benefit of one class 
of creditors, it will not be an act of in&olvenc> under this 
clause, — not being for creditors generally — but it maj amount 
to a fraudulent transfer under Cl (6), provided there is an 


•A transfer of the ir^mhents propert\ to a trustee for the benefit 
of creditors is technicalU knonn os an assignment in bankrupts see 
Ltplon Ltd \ Dell (1924), X K H 701 
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infciidon to that effect, Re' PInlltps, Ex parte Batten, (igoa) 

a Q B 3:9 

Thoush the transfer be for the Peaefil of the creditors, still 
It Will be an act of insohencj, for this simple reason, that it 
nia> ha\ e the effect of deferring payment , the creditors^ are not 
bound to wait , thej maj proceed to have the insolvent’s assets 
distributed at an early date , In the vialter of Brt] Mohun, 
2 C W N 306 afBrincd in 2 C W N 335 . see also 26 Bom , 
765 , In re Rees, L J 29 Ch & Bk 7 , In re IVood, L J 7 Ch 
App 302 Cf KhooLaiat v Wool Tail, ig Cal , 224 (B C ) 
An assignment by a debtor of his entire property for the 
benefit of his creditors divests him of anj interest which can 
be the subject of attachment siibsequentlj issued m execution 
of a decree against such debtor until the trusts of the deed 
of assignment have been earned out, Lalchand v Hussatnmo, 
22bLI\i ^IR 1927 Sind, 78 97 I C 257 Thd question 
of bona }idcs seems to be immaterial under this sub clause 
Cf (1890) 24 Q B D 728 (741), and 2 CWN 306, 

rupra , it should be noticed that there is no question of tnleniton 
to defeat or dela> &c , and the same need not be proved here- 
under, inasmuch as the nccessar> effect of the convejonce or 
assigirmcnt is to defeat or dela> hts creditor and to prevent his 
propertj from being administered under the Bankruptcy Law, 
Re Wood, (1S72), 7 Cli App ^02 , Dntlon v Morrison, (iSio) 
7 Ves 194 , Vonsford v B'aften. (i$68) L R 3 C P 167 , 
Lx t'arte II cn/o (1862) x Dc C J & S 273 


British Indio —menns “all territories and places within 
His Majestj's dominions which are for the time being governed 
bj Ills Majcstj through the Governor General of India or 
through any Governor or other officer subordinate to the 

Governor General of India,’ see sec 3 {7) of the General 

Clauses Act (X of 1S97) An Act of Insolvency by transfer of 
tile debtors iiroiH.rt> under clauses («), (b) and (c) maj be 
coinmittcd bj the debtor cither in British India or without it , 
Cf lx parte lUatn (1879) 12 Ch 1 ) 522 See also Coohe v 
logrlrr, (1901) \ C 102 Fx parte Crispin, (1S73) LR S 
Ch Apj> v“4 21 \\ petition for iiisoUcncj 

must be jirtscnted to a Court having jurisdiction in anj local 
area in winch the debtor ordimnl> resides or carries on busi- 
ness or^pcrsonillj works for gam or is in custodj See sec ix, 
post I In. expression ‘or clscwlicrc’* clearlj shows tint a 

Innkruptc} act can be committed abroad, (1879) 12 Ch D 

522 I or the cisc of i foreigner carrying on business m India, 
see 1 olohoma Specie Hank v Curlendcr & Co . 4X C L J 43^ 
air 1926 Cil 89S g6 I C 459 


Composition deed— an Act of Insolvency. The execu- 
tion of n comiKisition deed bj a debtor amounts to an act of 
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insol\ciic\ Laid and Khiishaldas \ Hiissatnio ''2 S L R i 
\ I R IQ'’" Sind 7S 9" I C '’5“, reUinj; on 26 Bom , 4,6 
Clause (b) Under this sub ditise ■\ transfer of i)ropert> 
mill intent to deh\ or defeat creditors is an aiaiHblc act of 
insol\enc5, Debcndra \ Purusottam, 55 I C 1S6 (Cal) the 
transfer need not be in respect of all or substantially all the 
properties of the debtor it will do if it be in respect of an> 
part of his properti — but it must be iHi intent to defeat or 
delay hts crcdtlors and the provision as to place where the 
propertj exists and the comcyance as irnde in this danse is 
the same as in the pre\ioiis one Cf Re IJ ood L R 7 Ch 
■ 3 PP oO'* This sub-clause docs not require the transfer to be 
to a third person so transfer to one of the creditors maj give 
n«e to an act of insohenc> Cf Rushna Das \ Raja Ram, 
AIR 1930 All zS** i 9 oO A L J 30 The language of this 
■section is somewhat similar to that of Sec 53 of the Transfer 
of Propert\ ■\ct In this connection the following cases may 
be referred to—'” Cal 1S5 •• Cal 19S 9 C W "N 225 P C 

“>0 Mad 36 ■>" Bom >■” "O Bom 4'’S The object of this 
section IS quite different from that of sec 53 T P Act This 
latter section proposes to avoid the transfer but the object of 
the present section is to indicate when an act of insolvency 
will be committed to enable the presentation of a petition of 
insolvency either b% the debtor or b\ the creditor So there 
IS a radical diflerence between the objects of this section and 
sec S3 T P ^ct and therefore the common wokIs in these 
two sections may not have exactly the same significance 
Therefore in this section a transfer need not be an actual 
transfer a mere show of transfer will amount to an act of 
insolvency under sub clause (6) of sec 6 provided it is with 
intent to defeat or delay his creditors The creation of a docu 
ment b^ a debtor purporting to transfer his property to another 
with the intention of putting the property nominally in the 
I an e of that other while retninuic the beneficial interest in 
the debtor himself would amount to an act of insolvency if done 
u ith the intention of delay ing or defeating creditors it does 
not matter that there was no intention to give effect to the 
transfer Secretary of State \ Nagtah 25 M L T i'* 36 M L J 

iSo 50 I C 59V see also vv Mad vv4 20 M L J -’ll The 
dcc<l of assignment will operate as an act of insolvency not 
vA 

for instance where the insolvent executes the deed but which 
has still to be executed bv his partner Ex parte Snoaball Re 
Dotidas, (iS 2) 5 Ch App 534 

The absence of a projicr stamp will not j revent the execu 
tion of a deed from constituting an act of nisoheiicv Px parte 
Squire (1R6S) 4 Ch App 4" Under the Transfer of Pro- 
1 erty Act a transfer by a del tor of his property to a creditor 
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is not witliin the mischief of sec 5^ thereof , 3 All , 530 , 
jO ^I^(1 ,6,3, Mid , 334 , 6 C L J , 410 , 34 Cal , 99 , 2 
A L J 604 , hut such n tmisnction under the Insohencj Act 
tin\ put ri«c to an act of insohenci The protisious of sec- 
tion S3 of the T P Act do not, in anj \\a> , affect the provisions 
of this section, ndc the new sec 53 of the T P Act A collu- 
suit bronpht hj a debtor and its subsequent withdrawal 
or conipronubC of the sinie with the object of putting another 
inrtj in possession of inimox cable propertj maj amount to a 
transfer of propertj hj the insolvent within the meamitg of 
•=00 6 (l)| PiirtJKHath v At argtr, 13 A L J 434 29 I C 217 
To briiip a tnnsaction within the meaning of clause (b) 
thcr must be a fraudulent intention on the part of the debtor, 
Rc St>acL»tan, (1890) 24 Q B D 728 
1 nndulent intention (*’37) The element of fraud involved 
here must be legal fraud upon the 
crediiors and not a nicr«. Miewf fraud , see Re Wood (1872) 7 
Ch \pp 102 That IS to sav the transaction should be a 
rcRuhr design to prevent the distribution of the insolvent’s’ 
nssets among Ins creditors in accordance with the bankruptcy 
laws DiiMonv Morn.on (1810) 17 Ves , Lx parte Ckaphn, 
At S,ric-/fl,r (I}.b4) 20 Ch D 319 Cf Official Assignee \ 

1 okohama Specie Hank ltd 29 C W N 374 So where good 
aitli IS cstahJislicd neither sale nor mortgage will be an act of 
insohcncj, Rose v Hancock, (1834) 1 Ad & El 460 

Tlic (luestion whether a certain transfer of properU has 
cn made with intent ’ to dcla> or defeat the creditors within 
t c meaning of section 6 (b) is not a question of law but mercb 
( nv ( f fvet Hat ParAiad v BhagoTval Singh 85 P E R 1917 
1/ f !i ^ '' fraudulent intention may 

‘^“^rotmdinc circumstances and need not 
, , ''’'"'><’‘'•(■872) 7Ch App 3P2 , Voramcl. 
n , I ‘ 20 Mad , 326 Cf Dnllon V 

1 C P V • ''»»*/»'<< ' ll'odon, (1S6S) L R 

.a imiiintf ml lustnnce of a case where motive is regarded 

circiimstarirp^ ^ intention to defraud being presumed from 
AWia. 694 In 

mTj ^LW /os 55 

perusal of documtiifc ^ I^ n more 

del tor reccued no n «>nsidered sufficient to show that the 
inrt of l„s proper/ ‘[“""'"rmR a preater 

An assignment In a debtor of l„s properts m cons.derat.on 
f r p^t o rict of brankruptcy, 

'I'"'/? (rooo) 2 Q n ,=9 , IlWo 

In ,e fla-m, Tr fa„r I. f ■ 
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IS lio\\c\er not «o when the debt wis achanced on the debtor’s 
xindertakiuK to pne «iccnnt\ for it at a subsequent time, Hartis 
\ fvicl.cn, (1S5Q) 2S L J (Q B ) 197, (1S76) 

2 Ch D 256 E-c f'iiTtc Izard, (1S74) Q Cli App 271 But 
the onus of pro\ing such undertaking or agreement must be 
on the person who alleged U, Ex parte Kihicr Re Barker, 
(1870) 13 Ch D 245 , see also /valamafat \ S T Export Co , 
35 Mad , 334 20 M L J 2H A beiia fide assignment for a 

/’resent equivalent per sc is not act of msolvcncj, Ross v 
liaxock, (1834) I A D & E L 460 , Mcner \ Pe/crjo«, (186S) 
I. R 4 Ex Ch 104 An assignment partU to secure an 
existing debt and partly to secure a future advance is not 
necessarilv an act of bankruptcj , Allen \ Bonnet, (1870) 5 Ch 
•■^PP 577 , Ex parte irifUmsoii (18S2) 22 Ch D , 7SS Such 
future advance must be taken for the purpose of continuing the 
business and must not be used as a device, Ex parte Johnson, 
Re Chapman (1SS4) 26 Ch D , 33S , Cf (1894) A C 135 An 
assignment of the stock in-trade b> a letter of h>pothecation ts 
an act of bankruptci, Re Ambrose Sunmerse. 23 Cal , 592 

Clause (c) Under the Act of 1907 there was a difference 
between the clauses (b) and (c) in respect of the subject-matter 
of transfer , in clause (b) ue had “his property or any part 
thereof” and in clause (0 we had “his property or an> part 
thereof or of anv interest therein ” From the present clause (c) 
the words ‘ anv mterest etc ” have been omitted 

The difference in the language of clause (a), (b) and (c) 
should not be lost sight of Under oUiise (a) the transfer 
should be to a third person for the benefit of his creditors 
gfirralh and the transfer should embrace the w/io'e or Aiib 
siaiiiirt/h the uhole of the insolvent’s propertj But under 
clause (b) the object of the transfer is to defeat or dclav the 
creditors, and the transfer mav be in respect of even a part of 
the propertv Lndcr clause (a) the intention of the debtor is 
generallv an honest one A transfer under clause (b) must 
ncccssanl> be a dishonest one Clause (c) docs not require the 
transfer to be to a third person or with intent to defeat or dclav 
the creditors The words “fraudulent preference” indicate that 
the transfer is meant to be in favour of a creditor, tliongh it 
ma> be m the name of a third person 

The execution of a document which comes under sec 54 
of the Act amounts to an act of msolvencj , /vrtiima Dni v 
Raja Ram, 1930 ALJ 370 AIR 1930 •^11 282 

Enactments bee sec 54 (1) of this Act , and see sec 36 
of the Presidcncj -Towns Insolvcncj Act (Act III of 1909) 
Some people find m the words “anv other enactment” a 
reference to sec 53 of the T P Act Perhaps that is not so, 
because sec 53 docs not render the transfer altogether leii 
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but onij ‘iotdablc nor does it contemplate the contingency of 
the indebted transferor being adjudged an insolvent In fact, 
It IS inconsistent with the very spmt of the Bankurptej law, 
which aims at equality of distnbution of the property of the 
bankrupt among Ins creditors , see Haktmlal \ Mushahar, 34 
Cal 999 at p 1015 11 CWN 8S9 6CLJ 410— affirmed 

bi the Pn\5 Council in 43 Cal ,521 23 CLJ 406 


Fraudulent Preference The expression must mean 
preference gi\en to a particular creditor so as to affect the 
shares of the other creditors upon distribution of the assets of 
the debtor because the whole object of the Bankruptcy Law 
is to secure eqiialit} of distribution of the property of the 
bankrupt among his creditors see HaLtmlal v Mooshahar, 34 
Cal 999 affirmed by the Privy Council in 43 Cal , 521 23 

C LJ 406 So a transfer which is not within the mischief of 
sec S3 of the T P Act may amount to fraudulent preference 
witfim the purview of this section In order to constitute a 
iraudulent preference there must be the concurrence of three 
circumstances (i) the trader must contemplate his own imme 
diate bankruptej (2) he must himself make the distribution , 
Inti. di0erent from what a Court of 

I ankri ptc> w ould make Bourne v Graham 2 Jur (N S ) 1225 
preference to one creditor, b\ 
thp nf.nVS propcrt> so as to reduce 

the creditors acts fraudulently, and 

scntintT cre^«tor has no title against the assignees repre 
scnting the creditors generally Dadof>a \ Vtshnudas 12 Bora , 
transfer ^ an act of fraudulent preference the 

PrLfcrfnrr ^ ^ \oIuntar> and not one made under pressure 
Trdircnce ^ can be no 

‘^ccalso V/oS BaC/. v^7j^7 S Y *57 29 I C 12S 
Pressure legab/cs the ' 5'15 20 I C 395 

sumption o/^an intenf(fS**^'.*l°“ because it rebuts the pre 
fraud of the BanLrimt^” t" * debtor to act in 

distribution of Ins assets amonJ U provides for the equal 
the debtor to one of X creditors So a mortgage 

did not amount to an act'of , sixnre a barred debt 

a olunlary affair Hroipl V ^V^n^n^ent preference— not being 
an old \lhhal ad case a r^i 

to a big frcditor of fi,« ^'^fer In a debtor of his propertj 
litter iMi I, rid not to'^oonstiK *" 

\ ‘Jffrctar\ 0/ Stale 7 an nmlue preference," /oaknii 

Hu under «^c 53 of r P^\°. This ma\ however be good 
\ct A deed IS \oid aeamst *'* InsoUcnc) 

m a state of insohcno^r debtor is 

Ic"wc the debtor witlimit the ^ deed is to 

'Mtiiout the means of pa> mg his present debts, 
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Chidambaram \ Smuji aia, iS C W N S41, P C 33 Mad 334 
(affiraimg 30 Mad , 6) Fide al«o the notes under the heading 
“Preference” m sec. 54. 

As to the ca«es of transfer \\hich apart from the Bankruptcy 
La^, not amount to fraudulent preference, see Haktmlal 
\ Mushahar, 34 Cal 999 6 CLJ 410 ii CWN 8S9 

(afErmed b^ the Pnw Council in l/iis/mhar \ Haktm Lai, 43 
Cal ,521 23 C L J 406), 4 Mad H C 84 , 10 Bom II C. 206 
20 M L J 211 , iS L J 1S9, 16 Mad 397 

A person in insohent circumstances maj dispose of his 
propert\ m fa\our of one creditor though the act may have the 
effect of disappointing other creditors. Official Assignee of 
Bombay \ Bnj kishorc, 3 A L J 604 , A W X (iqo6) 250 A 
mere \oluntar\ payment of debt is not an undue preference 
unless such payment is fraudulent and is made with the intent 
of diminishing the sum to be divided amongst the creditors , 
In re Haruiar;! 17 Bom , 313 In deciding whether or not a 
payment made to a particular creditor amounts to an unfair 
preference the Courts should be guided by the provisions of the 
Insolvency Act, In re iri/fiam Hartic. 11 Cal , 451 Whether 
the preference is fraudulent or not must be determined with 
reference to the state of the debtor’s mind, Nripendra v 
Ashutosh, 43 Cal , 640 20 C W X , 420 33 I C 548 see also 
Official Assignee of Botnbav v Bnikishore, 3 A L J 614 
AWN (1916) 250 

As to whether a creditor who is a party or pnvy to a 
transfer by the debtor can rely on the transaction as an act of 
insolvency for the purpose of proceeding against the insolvent, 
various opinions have been maintained see Ex parlo Alsop, 
(1S60) 29 L J (Boy ) 7 , Re Tannenberg, (1889) 6 Moir 49 , 
60 L T 270 , Ex parle Milner, (18S5) 15 Q B D 605 Acquies- 
cence m the transfer does not however prevent the crevhtor from 
availing himself of the benefit of some other act of insolvency’ 
committed by the debtor. Re AFflls, (1906) i K B 389 Vide 
notes at p 54 

Clause (d) This whole clause is controlled by the con- 
dition indicated in the words “with intent to defeat or delay 
his creditors ” The three sub-clauses (1), (ii) and (in) practi 
cally lay’ down that if the insolvent keeps aloof or conceals 
himself from his creditors or places himself outside their 
clutches, hemg away from India, he will be committing an act 
of insolvency which will entitle his creditors to proceed against 
him in an Insolvency’ Court But all the above acts of self- 
concealment or seclusion must be coupled with an intent to 
defeat or delav the creditors in order to make this clause 
operative, Lx parte, Coates Re SJlcIlon, (1S77) 5 Ch D 979 
25 W’ R 800 So it has been held in In re Dhunpat Singh, 
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zu Cal , 771 (afilniicd bj P C in 23 Cal 26), that the intent 
to (kpan must be pro^cd to be the intent of the insohent 
111111*^011 , see al&o In re H tUiam irnlseii, 31 Cal , 761 8 

^ ^ 55o In order to adjudicate a person an insolvent, on 

tUe strength of this cHuse, it bhotild be first ascertained whether 
the debtor departed from the jurisdiction of the Court with 
intent to defeat or delaj his creditors, or 'with like intent 
<lcpartcd from his usual place of business or abode within the 
jurisdiction /lh« Haji \ Ilajt Jan, 8 Bom LR 684 The 
departure must be with an intention to defeat etc , so there 
Is no act of msohenc} where the departure is in connection 
With the business affairs, n arncr V Barber (1S16) Holt (NP) 
® baiiknipto act if the intention to 
delnv etc is there, althoiigh no creditor be actually delajed 
UiereJn loud, \ (r 11 R3 , 4 p & D 6S6 i Q B Si . 
Util, am \ \i,„K I Taunt 270, rouler \ Padgel, 7 TR 
509 I caving lus house to avoid his creditors is a sufficient 
act of 1 ankruptej though no creditor called m his house, 
fammotid \ fItcKs 5 Csp 1^9 , M 3 de:* case, 14 Ves S6 
iiK iiLinor s in/tiiboH mav be inferred from the surrounding 
circumstances Thus a debtor who withdraws to a secluded 


ku t 1 a (/uiswnai ucmaiiu Ql pavmeni or 

. f.if J*Snnst lus creditor or shuts his shop and leaves 
or an> address to which communi 
1 commits an act of bankrupto This 

calJft-f If however be rebutted bj evidence that the creditor 
to ^ rrmf/," ‘incarthli hour or bj other circumstances pointing 
loncm cran conclusion see Cx parte Courtts (1893) 9 TLR 

nun mtJ Z.V ‘ ^09 Thus, again if a 

funds for remains out of Indn without providing 

hr t\ , ^ ^ inleniton to delav creditors 


inn }ir 1 , , “ to aeiav creuuois 

11 ^ 7 v parte, 2 Dea 324 , see also 

QH lb :rc : " .tyz. it/x us9s) ^ 


nciit ^ ‘I debtor’s penna 

Ch I) wi, ' fy Brandon, In rc Trench. 2 $ 

Hrgc «,uin of monc^ his place of business with a 

reluM.d 11, ,!e attached after having 

k<urt unruMu ir , r to h.s creditors, the 


■ urt ms instili^wl .. -"--..V 10 IMS crCMUOtS, 

'.-'Ik..-,,, ,f ,i,c ;'!= 


crlitofs /„ .r j, defeat and delav Ins 
‘kltnr Incu Uut uio J =97 When a 

-ibron-lno.il.nciLl'fiat i^'w'r ™««,„cnc(, of h.s con..; 
1 coiicl„„o„ o,,, ,h„ ‘ ■*' 'K.rta... crcil.tors that ttoi.W 

-Icfcat or .Ida, cZtn„ rl f","', 

Tr fir, an , M “ T t^rlc (.oatc, (18-4) to I, T 630 , 
.01! me to ,1„ „„i; ,1 Ins come aliroa.l had 

to I. -a, anc .1,0 ho ' '' , Ca,..p 

f CL of 1 isiiitLL ami imttinc nit, after 
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closing the business, a notice under t!ie signature of a pleader 
requiring creditors to communicate with the pleader are suffi 
cient to constitute an act of bankniptev, Rc Htra Lai SInj 
iNarjjJi, 97 I C 446 s c , Sha^ II aZ/dCC Co , A I R 1927 
Sind iS A departure to a\oid an arrest is an act of bank- 
ruptej , H arijcr \ Ilarbar, tnfra though under a groundless 
apprehension, Cx ^artc iiamford 15 Ves 447 The act of 
msohenc^ is complete as soon as the departure is made and 
IS not affected the consideration of anj subsequent circum 
stances. Ex parte Uardener, {1S12) i Ves & B 45 When a 
bankruptej petition is sought to be founded on this, the inten 
tion to defeat and delaj creditors should be speciallj alleged, 
Ex parte Coafes, Re i,Lelton, (1S77) 5 Ch D 979 25 \V R 

5 oo , if there is an omission to do so, the omission maj be 
rectified h\ an amendment before adjudication, Re Ftddian, 
(1S92) 9 Mor 60 

The dwelling house ma\ not be a settled house and maj 
mean one’s abode at a public house, Holroyd v GnfiHiie, 2 
Taunt, 176 I Rose, 113 

In sub'clause (tl) uc hate the most general e\pression 
“otherwise absents himself ’’ The Legislature at first specifies 
the particular instances of departure, self concealment and 
seclusion and then uses this general e\pression to cover etcry 
conceivable mode of elusion trom the creditor It is not how 
ever necessar> that the debtor should be corporeally absent, 
It IS sufficient if the debtor uith tnlent to delay or defeat Ina 
creditors makes it difficult for his creditors to ascertain Ins 
whereabouts, as bj changing his abode surreptitiously and 
assuming an alias — Re ^Iderson, Cx parte Jackson (1S93) i 
Q B 1S3, 193 , Cf Lx parte Meyer, (iS“2) L R 7 Ch 1S8 
In rc II ihiam II atioii, 31 Cal , 761 Closing up of the shop 
b\ the debtor without leaving any trace of him coupled with 
evidence of evasion of tin, creditor is indicative of the debtor 
absenting himself, In re II orsley (1901) I Q B 300 (314) 

Merc absence for sometime from the village does not come 
within the mtanuig of this clause, Durga Ram \ Har htshen 
L R o\ 415 23 A L J 5v6 AIR 1925 All 564 88 I C 
440 The question of intention being the kevnotc of cl (d) 
the motive that prompts the departure must be looked to If 
the insolvent departed with an evil intention his subsequent 
return or change of mind is of no account Cf lu rc Dholan 
Das 13 SLR iSg 56 I C 15S , Ftslicr \ lioucher (1820) 

10 B iv C 705 

Sub'clause (lu) “Secludes himself ' '^'.elusion mcTiis 
corporeal retirement or phvMcal conccnlniciit -o as to prevent 
access to him or cominumcition with Jmu b\ his creditor sec 
I\ parle tester (1810) \ es 414 The corresponding words 
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m the Enijlish Statute [see English Bankruptcy Act, 1914 
see I (i) (d)] are “begins to keep house “ bee Robson, 
p I3~ Cf eo Cal , 771 , «:ec key \ Shau, S Bmg 320 

This sub clause as ucll as the tiio preceding sub>dauses 
ate all subject to the same condition as to the intention on 
the r^tt of the debtor to dcla3 or defeat his creditors So the 
departure seclusion iiithdrawal, absence, concealment etc on 
the part of the debtor must be coupled Mith intent to defeat 
or to dclaj creditors 

Clause (e) If anj part of the debtor’s property be sold 
ai\a> m e\ccution of a decree against him for the paymenl of 
7noncy he will be supposed to have committed an act of 
insoUenci within the meaning of this section The propertj 
mist be actually sold awa> It is not enough that it was put 
up for sale Kc Dliolan Das 13 SLR 187 56 I C 158 
\\ here the propertj sold is not, tn fact the debtor’s, this clause 
iMll ha\t no application Cf Hansh Chandra \ Last Indta 
Coal Lo 10 C \\ N 733 This clause does not apply to a 
person against whom an adjudication order was taking opera 
tion Laclmtchand \ Beptn Dehart 32 CWN 716 The 
attachment and sale of the separate property of a partner in 
c ccLtion of a decree against all the partners m respect of a 
partnership debt does not amount to an act of insolvency of 
tl e otiicr partners RamaSanlarav Ftrm of V K R Krtshna 
^'^..390 (x9'’6) MWN 977 \ 

(5«/.m} 97 I C 393 Cf x6 CWN 733 

pV ' Taraprasunno, 

I t-nl IS \ atdanath \ Somasundaram, sS Mad, 473 

Tu. the petitions to be adjudged insolvents 

‘ English Bankruptcy Act, 

^ A octu.on / » ‘ D^nkruptej (Amendment) Act, 1926 
, c 1 debtor to be adjudged an insohcnt constitutes 
an n fatxe the debtor is entitled to 

of iTk the dismissal 

^l.K pcm.on halt humary CePt hrtshna 15 C W N . 

nt p -IS sc leCL^' Ram humar 15 C W N 213 
Suamt 4 ’ M L r ^ ^ ^ ^ 5ua«ii v Afara^aw 

r.fMda', ,]uml N 

the dVbtor^3fter"*annulmLft for insoUcnc> by 

!!it« T fresh art of .nsn?”* '‘ previous adjudication consti 

^ 1 ipt il 72 " I'iTc ^7' 

del lor Notice given bj a 
creditors that he has suspended, or that 
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he IS about to sxispcnd, paMncnt of Ins debts nmounts to an 
act of m<iohencj on his part Cf lianarst Das ^ Daldco Das, 
AIR 1925 Oudh 222 S2IC 742. Vassanjt Muljt \ Muljt 
Ranchhod, 2S Bom LR 677 It should be noticed that under 
this clause it is not the suspension of payment but the act of 
gi\mg notice of such suspension that aflords a cause of action 
and provides the startin^j point from uliich limitation is to be 
reckoned, Bulomal \ SMmarAhfln, AIR 192S Sind 177 112 

I C 646 Suspension need not mean a permanent stoppage , 
a notice of suspension dc fade ts cnotiph to ci\c nsc to an 
act of in<:ol\cnc\, D^rarJladfls jazhenna] \ Daiid Sassoon & 
Ce , A I R tojo Sind S3 rei I C 865 The clause docs not 
afford a continuing cause of action for prcscntition of an 
insolvency petition, Uulomal'j case Cf Re Alice Aldcrson, 
(1895) 1 QB 183 Notice ma\ be given oral!} or icrball) — 
It IS not necessan to give a zintlen notice , Ex parte Ntckoll, 
(1884) 13 Q B D 462 (469) Cf Re Dainty, 2 Q B D 116 
The notice need not bo in anv particular form, fliiriuHth Singh 
V Ram DAta, AIR 1929 Lab 136 112 IC 132 Notice 

through a pleader mav do, Re Htra Lai Shiv Narain, 97 I C 
446 AIR 1927 Sind 18 But the notice should be in an 
unambiguous and decisive form and explicit enough to denote 
a clear intention to suspend pavment It must be about his 
inlfiifion to suspend pavment or his actually suspending pay- 
ment A mere notice that the debtor is m insolvent condition 
or that he is unable to pay liis creditors m full is not enough, 
and will not be looked upon as an act of insolvencv Mercantile 
Bank \ Official Assignee, Madras 39 Mad 250 39 I C 942 

See also P^arayandas v Chtmman Lai 49 All 321 25 A L J 

2ig AIR 1927 All 266 T02 I C 191 Cf Ex parte Oastler, 
{1885) 13 Q B D 471 33 'V R rad An admission of m 

debtedness coupled with a plea of inability’ to make an imme- 
diate re pavment is not necessarily an act of insolvency, 
Veerayya Cliclty v Doraisuamt AIR 1928 Mad , 393 no 
I C 737 The notice contemplated by this clause is a notice 
to be tnteniionalh given b\ the debtor but the tntenhon can 
be be gathered from the circumstances of the cise {Ibid) A 
statement that the debtor is unable to pay his debts coupled 
with the fact that the debtor told his creditors that he intended 
to deal with them collectivelv and witli one or mace of them 
individually clearly amounts to a notice to suspend pavment, 
GurmuLh Singh v Ram Ditta, A I R ig'>9 Lah 136 112 I C 

132 The test for elcterniming whether notice of suspension 
of payment Ins been given is whether the words used bv’ the 
debtor could naturally induce the creditors to believe that the 
debtor intended to suspend payment, Z)aari.acf(is Jaihcnnal \ 
Valid Sassoon O' to supta Mere admission of insolvencv 
IS not enough, Ibid See also In re Miller, (190:) i K. B 51 
5 
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49 UR 6j , In re Crool (1S90) 24 Q B D 320 , Crool \ 
)Ier!c) (1891) AC 3x6 Where it is difficult to distinguish 
between 'in 'wlmission q{ insoUencj nnd a notice of suspension 
of payment the circumstances of each individual ease arc to 
be looked to and tlic effect of the words used on the mind of 
the hearers is to be taken into consideration, see Dzi/arkadas 
fa /irrmal ’5 case s«f>ra also Clough v Samuel {1905) A.C 
442 Thus the sufficiency or otherwise of the notice alwa>5 
depends on the particular facts of each case An offer of 
composition has been construed as a notice of suspension of 
pajment, In re Debtor, {1929) i Ch 362 98 L J Ch 38 A 

request to the creditor not to put pressure till the market 
improves or an offer to settle at a certain percentage is sufficient 
notice under this section Davtd Sassoon & Co , AIR 
1926 Smd 246 95 I C 4';3 An intimation that a refusal on 
the part of the creditor to accept the debtor's offer would 
oblige the latter to close his business may be construed as a 
notice of suspension of pajment Dwarkadas Javhermal’s ease, 
*uf>ra \ notice of suspension of pa>ment by one partner is 
not an act of insolvency for the other partners, Debendra v 
Putsottam 55 I C 1S6 (Cal ) But such a notice can be used 
for showing that tlie transfers made shortlj before bankruptcy 
wc^ for the purpose of defeating or delaying the creditors, 
Hid As to meaning of ‘suspension of payment,” see 49 All , 
19^7 All 266 102 I C 191. 

supra The expression suspended payment of his debts,” 
means entire suspension of a person's whole indebtedness, Ibid 
\\ hile a bare declaration of inability to pay debts does not 
amount to an act of insolvency it may well be accompanied 
by such circumstances and might have been in such a context 
tint if the imj ression produced upon the minds of the creditors 
recemng it 13 such as to amount to a statement that debtor 
IS going to suspend the payment of his debts, it might amount 
^ an act of insolvency i?ama«iram) Chetliar \ Mulhtalu 
iirami AIR ig-8 Mad 903 109 I C 83 Consequently, a 

statement by a debtor in reply to demands by creditors that 
he has pla^d all his title deeds m the hands of a third person 
lor the sale of his properties and the discharge of the debts 
amounts to an act of insolvency, Ibtd Comp Clough \ 
bamucl, (1905) A C 442 and Crool v MorUy, (iSpt) A C 316 


The fact that the debtor has called a meeting of his creditors 
^**‘1 offered a composition is not cqui 
\VhxX IS not notice valent to giving notice. Re ITaWi 

TT„.n, I *1. J 1. • ”.^ 5 ^ 2 1 X 3 Likewise, a state- 

ment by the debtor's solicitor that adjudication will soon he 
applied for IS no notice Trutces v Rowland (1S86) 2 Q B 
X24 . nor IS such solicitor’s letter saving that he has received 
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in'itn ctions to issue circular letters to the creditors Re Morgan, 
(191S) 2 Mans 50S 

Clause (h) The arrest or imprisonment of a debtor in 
execution of a decree for mone} is an act of insohencj here 
under Compare sec 55 of the C P Code This clause just 
like cl (e) IS intended to enable a creditor to procure an act 
of insoUencj or, m other words to compel the debtor to 
commit an act of insoliencv see Lachinichand \ J 3 c/>in Behan, 
j CW N -16 

Explanation — An act done b> the agent may amount 
to an act of insolicncj on the part of 
\ct of an Agent the principal Thus a trader residing 

out of the jurisdiction of the Calcutta 
High Court but carrnng on business at Calcutta b> a gomastha 
can be adjudicated an insolvent, if the gomastha stops payment 
and leaves his usual place of business or does any act which 
if done by the trader himself would have rendered him liable 
to be adjudicated an insolvent In re Hurriick Chand 5 Cal , 
603 6 C L R 282 This case was dissented from in a subse 
quent case where it was held that a departure such as is made 
an art of xnsol encj is a departure by the debtor perroiially 
and cannot be committed by any other person on hvs behalf 
such departure must be hts departure and the intent to depart 
must be proved to be hts intent Moreover a man cannot 
commit an act of insolvency by an act of Ins agent which he 
has not authorised and of which act he had no cognisance 
In re Dhunlut Singh 20 Cal 7*1 This view accords with 
the English cases which maintain that an act of insolvency 
IS a personal act or default and cannot be committed through 
an agent Lx parte Blatn t2 Ch D 523 Cooke v Vogclcr 
(1901} AC 102 When the case of Ohnnput Singh went in 
appeal before the Pnvy Council (see haslur C/iand v Dhanput 
•Singh 22 I A 162 23 Cal 26 5 M I J -•60 P C their 

Lordships (though afhrmmg the decision of the High Court) 
pointed out that the principle in the case of 5 Cal 605 render 
iiig a principal liable for the act of his agent was correct uiitlcr 
the Statute The view taken by the Pnv\ Council seems to 
represent the correct law inasmuch as that is the only possible 
MOW that can be taken of the cxflnnafion appended to sec 6 
'sec also In re Brtj Mahan ■» CWN 306 where the departure 
of the gomastha from the place of business was held to con 
stitutc an act of insolvency on the part of the principal Sea 
also Aafianji \ Bank of Madras 39 Mad 693 0 1 J ”''S 

j,i I C 583 and In re 11 iJhom Uatfon 31 Cal -61 8 C W N 
553 The primary condition for binding a principal bv his 
agent s actions is that the act of the agent must le within the 
scope of his agency see •’o Cal — i affirmed bi 3 Cal 
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PC If an cx partner cannot plead that he is not a partner 
he cannot raise any plea such as want of authority which maj 
prejudice a petitioning- creditor, Dit-arladas v Davtd Sassoon, 
AIR 1930 Sind S3 121 I C 865 


Petition 

7. 5.] Subject to the conditions specified 

„ _ . . , in this Act, if a debtor commits 

catfon' an act of insolvency, an insol 

vency petition may be present 
ed oithor by a creditor or by the debtor, and the 
Court may on such petition make an order (herein 
after called an order of adjudication) adjudging^ 
him an insolvent 

Explanation — The presentation of a petition 
by the debtor shall be deemed an act of insolvency 
within the meaning of this section, and on such 
petition the Court may make an order of adjudica 
tion *' 


Section Sec 6 has mentioned the 
circunistmccs under which the debtor is to be taken as 
Committed acts of insoKcncj and sec 7 lavs down the 
follow from the commission of an act of 
i« sccUot) pfovidcs that wjicn an act of insolvcncj 

tti«nJwn ’ fnd his creditor can present an 

-in tnv former can thereupon be adjudped 

^ section is subject to the condition 

•snt-cifii.l ..1 . some of these conditions have been 

should not bi'^n tliosc sections 

s sight of Subject to the conditions specified 
DfMnM ‘n the act all debtors committing acts 

PinVrnpt \ proctfd *^1 msoKciicj ire liable to bankruptej 
I wctdmgs As to the meaning of the 
ante Conm ili/^ t,, debtor -ide notes at p I 4 . 

sfc !(-•) of the T np' '*8sigjiLd to the term "debtor” m 
^ Astotbclnl.htv 

Cor,,.rat,on^. reg. turc lr/mn ^ ‘‘ 

from 1 ankruptej i roceedm^ associations arc cNcmpt 

Cfcl.i.c^ ,J, 'Ubject to Innkniptcv pro- 

a'lloliotMl I ml nil Is / v h /" 

tin Ismkniptc „( ill nil ' ” " '■> D ■ As to 

llanUiiptcs^ Ut IQM ’r""'™ '"r 'cc 125 of tlic I nclisli 

ict, 15,4 Comp olso ,,, n„c,:Kll (i^of.) = 
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■Q B 407, H'oriJcj, (iQoi) X KB 309, Rc Reynolds, 
(1915) 2 K B 1S6 Al'^o RinK%\ood, 15th Ed p 7 As to 
Tvho can be petitioninp creditors iide under the heading 
■"Creditor that can make a bankniptc% petition," at p So 81, 
tnfra It should be remembered that certain creditors are 
precluded from making a bankniptcy 
(’) are 

•mptcA petitions pnn to an act of bankruptej, see 

PP 54 . 61 , (2) creditors nsscnting to a 
composition deed, see p 82, tnfra, (3) creditors exploiting 
"banl^ptcv proceedings with an improper object Tide under 
■sec 25, tnfra 

There is an explanation appended to the section to the 
effect that the presentation of a petition b> the debtor shall be 
deemed an act of insol\enc3' within the meaning of this section 
-and that on such petition the Court maj* make an order of 
adjudication This explanation has been necessitated by the 
fact that both the creditor’s and debtor’s nght of presenting an 
jnsoUenej petition has been provided for in the same paragraph 
*Commission of an act of insolvenc> is a condition precedent to 
the Eling of an insolvenc> application and section 6 (/) makes 
presentation of such an application an act of insolvency , so it 
miaj be contended that prior to an application for insolvencj, 
in the absence of other acts of insolvency, there should be a 
similar previous application within the meaning of clause (/) 
•of sec 6 To obviate this anomal> and to avoid an idle forma 
lit) , the explanation is added enabling the same petition to 
•occasion a contingcncj for the application and to embody a 
prajer for adjudication Presentation of a fresh petition for 
msolvencj after annulment of a previous adjudication constitutes 
a fresh act of insolvency entitling the crevUtor to start bankruptcy 
proceedings afresh, Jamaldin v Bishambhardtal, 109 I C 578 

The Court may make an order This shows that the 
•order of adjudication (as it is called) is in the discretion of the 
Court Discretion when applied to law alwajs means discretion 
guided b\ judicial principles It must be governed bj rule and 
not bj humour It must not be nrbitrar) vague and fanciful, 
but legal and regular Harbuns Sahai \ lihatro Pershad 5 Cal 
2S9 4 C k R 21 , [{trabhat v Dhanjtbhai 2 Bom L R 845 

If if.'e Coi.'r! ■ca^vs.wkrs thai tha tlelAtcf's astate sh< 7 i!M Ja? silmiats- 
tered under the bankruptcj law for the benefit of the creditors 
It should make an order of adjudication, Rc Pinfold (1892) i 
Q B 73 

The other conditions that a petitioning creditor or debtor 
Ins^to fulfil will be found in sections q and 10 rcspcctueU ■\s 
the .whole section is subject to the otiicr provisions of the Act, 

It must be taken subject to the limitation of those sections/'^ 
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ejections 0 and lo — foTmerU *^0 6) , Uday CUand \ Ham 
Kumat 15 C^^ N cij i2 C LJ 4oo , see also hah Kumar 
^ (.oj'iKnsIma 15 C W N’ 990 12 I C 48 Chhatratat Stngh 
\ arfl/: Sinpli, 25 C L J 215 (PC) at p 218 


Under this section the msoUcn<^ npplication filed bj the 
creditor must bo directed against the debtor himsoK No peti 
Iron for adjudication lies afrainst the heir of the debtor at the 
instance of the creditors of tho deceased, unless the relation of 
creditor and debtor has been established between such heir and 


the creditors, Re an application bj Shifjt DJianji, SSL” 

^ ^ 93 25 I C 930 Thus a creditor of a 

Hindu father, cannot after the death or 
debts father, ash for adjudication of his 

son for the father’s debts Najja Swbro 


mania Mudeh v KrishnamacJiariar, 50 Mad 981 AI^ 19^7 
Mad gsa stMLJ 403 104 I C 642 There is no proMsioti 

in the Protincial InsoUenc> Act enabling the creditor of a 
deceased debtor to file a petition for the administration of lus 
debtor s estate similar to the one contained in see loS of the 
Prcsidcnci Tonais InsoUeno Act , 25 I C 030 , 8 Sl.rR 93 
Cut if an insoKcncj petition is presented against a debtor, and 
the debtor dies pending the hearing of the petition the same 
tnav be continued for the realisation and distribution of the 


pro| crt> of the debtor see see 17, post 


Joint petition Under the English Bankruptcj Act as 
wcU as under the Prcsi Towns InsoUenc> Act fsec 90) 
or more persons being partners or carryang on business in part 
ncfship tuaj lahc proceedings or be proceeded against jainth 
UavtnK regard to the proMsions of sec 79 (c) as to the adjuihc^ 
tion of 1 frm It seems this will be the law also under this ^ct, 
pnor to which a contran Me\% seems to hate been maintained 
See Careda Prasad \ Ramsulh, 2 C L J 318— followed in Knh 
f/ atari % llartmohan nCEj 306 24 C W N 461 58 1 C 
sy Iiui read the obsersations of Sadasua Anar J in BolueUi 
jrarta^a V Kofia Kofa>j« 44 Mad 810 40 M UJ "I/O 63 
1 L or6 find (he notes under see 15 under the heading “Separate 
petitions against joint debtors’* V,de also the lUilcs Nos 
uiC this Act b> the Calcutta High Court 

iCTc the debtor IS a firm the msoUcncj petition must be m 
I 1 Mfxncfl and \ ended in the imnn r 

; 1 ‘n M ^ ’’ C'' ' f'rm <■! 

nd/iid mit ^ n‘ ^ ^ ^ ^ Order to sustain a joint 

adjiidiotion the olletjed act ot insoltcnc, iniist be committed- 

aei^r lei'llf" nhnrRcl mth it Or. in other nords an 

mil, itf, ‘ftimitted ^ one debtor mil not 1 ri aiatlnhlc 
TTV\ ^ ' rast Irdm Coat Co . 

<33 icnibcrs of a joint family can be adjudged' 
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insohents onlj for a joint debt or joint act of iiisol\enc> Parnr 

Ram \ .•ftiiir C/iand, 10 Lab 1 , J 207 AIR 192S Lali 354 
Concurrent petitions Vtde notes under sec 36, under 
the heading “Concurrent Proceedings” 

No annulment of transfer along with the order of 
adjudication It is not competent to the Court by the same 
order adjudicating the debtor an insolvent to order cancellation 
of sales made bj the insoUent immediately prior to the applica- 
tion, 4 p{>treddt \ Chtnna, 45 Mad, 189 41 MLJ 606 14 

LM 639 (1921) M\VN 816 AIR 1922 Mad 246 66 
IC 271 

8. 6 (6) ] No insolvency petition shall bo 

presented against any co^ora- 
oi “ ag«>nst any association 

ration etc front in Of company registered under 
sohetic% proceedings enactment for the time 

being in force 

This section corresponds to Sec 126 of the Bankruptcy Act, 
1914, as amended by tlie Bankruptex (Amendment) Act, 1926 
and makes proxision for the exemptions of corporations, asso- 
ciations and joint stock companies etc from insohency pro 
ceedmgs The whole object of the bankruptcy law is to secure 
a speedv distribution of the assets of the insolvent among his 
creditors and to protect the insohtnt from their oppressions 
As regards the distribution of the assets of the conijianies there 
is a special enactment prescribing a special procedure for its 
winding up Cl the Indian Companies ‘lot {Act VII of 1913) 
See Ringwood’s Bankruptcy, i5lh Ed , p 9 The other object 
of msolvencv law has no application in the case of companies 
and corporations tnasmucli as having no corporeal existence, 
thc\ are not subject to atj> physical pressure It should be 
noticed thn it is onh the registered association or company 
that IS excluded by this section , so it seems that an unregis 
tered association or company (which is no better than a mere 
partnership business) may be subject to insolvency proceedings 
The use of the word “against ’ twice in the section makes it 
clear that the clause “registered under etc ’’ goes mth both 
the w ords ‘association’ and ‘company ’ 

From tlie specific enumeration of corporations and regis 
tered associations and companies as exempt from insolvency 
proceedings, it seems that all other bodies ha\ mg either a 
juristic or an actual existence are liable to be adjudicated 
insolvents So it seems that msolvencv proceedings can be 
taken against two or more persons, 
Adjudication of Cnn carrying on business as partners m the 
name of the firm though this section^ 
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<locs not clcirl> sa\ so In the Pfcs!tlctic\ towns Insolvcna 
Act («oc 9 q) there is a j roMsion for takinq procecihncs acain''t 
Iiartncrs m the firm nanie bosed upon a similar provision m the 
rnc;lisli Kankmptcj Act (see see ils thereof) Absence of a 
like provision m the Provincial Insolvencj Act led to the Mcw 
that siich a procccdinfr atjoinst two or more partners m the 
mmc of the firm is not permissiWc under this Act, Krthcfiaran 
S/iafia V Ilanmohan 3rCLJ 206 24 C WfT 461 followmp 2 

C L J But this section seenis to be wide enouph to permit 

an tnsoliencv proceeding against a firm The Legislature too 
perhaps understood this section m that light when thc> enacted 
clau«e fcl of sc-ctioff -Q (2) which presupposes the possibiUlj of 
a firm being the debtor \\ hen all the names of the partners 
wfc not known it is but mliiral that the proceedings should ht 
taken against them m the name of the firm but an order of the 
Court nn\ ht tindc for disclosure of all the names of the 


partners A rcceuing order made against a finn operates a-* a 
rcccuing order igainst all the partners indivuluallj Tlmre 
can he no n Ipuhcation order m grow against the firm in the 
firmniniv hm tlivrt si onbl he separate adjudication for inch 
tndiMdinl partner Sec Ilalsbim *S / on s d/ E ng/eutf, Vol IL 
P n also Rules ic) -4 of the Calcutta High Court rule n'kmu 
of the Madris High Court and Utiles 2227 of the Allalnhad 
High Court also notes under the heading "jomt petition ‘ 
at p JO ante That the partners can be adjudicated m the 
firai inmo also appears from Debendra v /biTitratlam Dos, 55 
I C 1^6 (Cal ) In order to support an adjudication of oil the 
partners the debt must l»e owing In all the partners, rxt^orle 
natlans (ijno) ^ QU A debt owing bv one partner 

» nl\ Will not supi ort a joint adnidication against him and lus 
cojurtn^rs / TgaWe i larKc 1 Dca X. Ch 544 

Now ( n T single petition tlic members of a joint Hindu 
famib nia> U adjiuhcaitd insolvents just like all other J0i«t 
A but ‘■anon oj 10 nt "otcs undcr the head 

llijlu lamiiv t”P mint petition” at p 70, ante, anu 

ind those under the licndiug, “separate 
pUKion against joint debtors -,t pp lOQ 10. uifra Cf 5 alirfi 
C . in fra j,fd, , Kainoraw raUina, 72 I C 60 

il ^ can Ik adjudged insolvents onb 

jJ-i 7.'. * ^ f* **^1^ “■* olvciicv, tide notes under the 

on, ? , “'I. -6 • Jo, nt r™.], member, 

, ‘■‘r '"U tor I joint iltbt or joint net 

viT'o s'ub":;’, - i-i-j =“■ 


ailiiuIlTli , ^''i'" •" <0 nllttlicr n minor cmi be 

“t rrbi, “t,"?,'™' 'Prtl-tnK nni , erwn cnp-iblc 

lit r frrin !k. ndjudicatcil nn insolvent 

c a mm r is not comi eiviit to make a contract , see flhhon 
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\ D/itirniadn?, 30 Cal 5^9 PC) 7 C ^\ N 441, and 
Saruayjat! \ I-<tknuddf» ,q Cal 2^2 C ) 16 C Iv 74 

15 CLJ Q (rexersiiie: 34 Cal i 6 a P B ii CW N 34 4 

CLJ 4,i) , Ma Hull \ Hoshain Lbrahiui, 32 CLJ 214 
Expartc '^ydcbothavi, 1 Vtk 146 So it Ins been held that an 
infant cannot be a ‘debtor’* and therefore cannot be adjudicated 
an in«;ol%cnt under am circumstances Rc Siial Prosad, 43 Cal 
1157 20 C \\ N 140 Cf SanLaranara}ana PiPai ^ Rajamani, 

47 Mad 462 46 M L J 314 '»o L W 357 AIR 1924 Mad 

550 Similarh , it has been held that an infant partner of a 
firm cannot indmdiiall} be adjudicated an yjsolvent, Sanyasi 
Charan \ /IsJuilosh Ghose, 42 Cal 225 26 I C S36 , JanKi 
Parsad \ (iTidharilal, 16 OC 6S 19 I C 704 In view of 

the proMsions of section 247 of the Contract Act, the adjudica 
tion of a minor partner as insoKent is illcjtal, JapnoUan \ 
Oriili Bab«. 42 All 515 18ALJ 6it 5S I C 557 , sec also 
Lo clj and Chnsiutas \ Gilbert Waller Deaiic/ioni/’, (1894) 
A C 607 63 L I Q B 802 

A minor mai be bound for the debts incurred for the 
necessaries of Ins life, but it is doubtful wlxcthcr such a debt 
for necessanes will be sufficient to sipport a petition of insol 
Acnej, Expatic Jones, (i88i) 18 Ch D 109 , CJ Re SoUykofJ, 
{1891) I Q B 4x3 Authbritativc opinion seems to be that 
■such debts for necessaries do not render the minor liable to 
nnsoKcncj , sec Halsbur>, Vol II, p 12 and (1894) AC 607 
■Cf Rc A and M {1926) 1 Ch 274 An infant who has traded 
■but has made no express representation that he is of full age 
<annot be adjudicated a bankrupt on the petition of a person 
who has supplied him with goods on credit for trade purposes , 
In TC Hansraj Haljt, 7 Bom 411 , see also fix parte Jones, 
■fiSSi) 18 Ch D 109 , In re Nabodeep Chunder Shaha, 13 Cal 
68 , Sfcicns V Jackson 4 Camp 164 i Marsh 469 , / cslte 
\ Shtell, (1914) 3KB 607 It seems that where a minor 
raises a debt on the representation of his adolescence which is 
acted vpon he is capable of committing an act of insohencj, 
Px parte llafsoii, 16 Ves 265 

Though a minor cannot be adjudicated en insohcnt, it is 
still open to the creditors to make a proper application against 
the firm which Ins a minor as a partner 
3Imor partner and the niiDor's interests in that firm, 

Jagmohan v Grub liabu, 42 All 514 
tS A L J 6it So, a trading concern carried on for the benefit 
of adult persons and of a minor can be ndjiultcated as insohent 
in the firm name and the propert\ of such concern can b 
dealt with in the insolvency proceedings for the benefit of t 
general bod> of creditors He Htralal Shn Nara n q 
s c , Shad Wallace 6* Co , In re A I R 1927 Sin 
this view can be mamtain^ onlj bv importing 
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of sec 247 of the Indian Contract Act and must be Taken as 
cncumscnbed bj the limitations of that section, and in con 
ncction ivitli this matter the follow mg cardinal points should 
be remembered, (i) a minor cannot become a partner by; 
contract, see Mohaft Bibt's and Mir Sartvarjan’s cases, sttfira, 
(2) he can under his personal law, be admitted to the benefits 
of partnership, but is not personally liable for the obligations 
of the firm, see 247, Indian Contract Act, (3) he cannot be 
one of the group of persons collectively called a firm m sec 
239 of the Indian Contract Act, see Sannyast Charan v KrisHno 
dhan, 40 Cal 560 43 M L J 41 26 C W N 054 35 C L J 

498 67 I C 124 (P C , (4) unless a proceeding is taken against 
a family concern invoking sec 247 of the Indian Contract Act, 
the minor’s share therein will not be liable Therefore, where 
the adult members of a joint Hindu family are adjudicated, 
r the minor members’ shares do not vest m the ^Receiver and 


cannot be dealt with by him. Re Radhaknshniah Chetl), 
A I R 1924 Mad 29t 19 L W 415 S4 I C 138 As to 

Minor nomher of « liability of the minor members 

family under the Mital shara Law for the jomt 

famil\ obligations sec Muda 

har \ Hajee hakcer 37 C L J ^569 37 CWN 677 44 

SI L J 396 72 I C 48 (P C ) Where a firm includes both 
adult and minor members, only the adult members should be 
adjudicated, fx parte Henderson. 4 Ves 863 , Ex parle 
Layton, 6 Ves 440 , Ex parU Barwis, 6 Ves 601, Lovell and 
Christmas v Beauchamp, (1894) A C 607 


Lunatic Ordinarily, a lunatic cannot be adjudicated 
insolvent , an order of adjudication can, however, be passed 
against him during a luad interval, Cnspe v Pentt, WiHs, 
H Farnkam (1895) 2 Ch 790 If it be for 

the benefit of the lunatic, the committee of the lunatic may 
1 ® ^tjtwn m bankruptcy on his behalf, In re James. (1884) 

yn ■ 23 Ch D 216 ^ 

.1 Y , adjudged an insolvent upon a debt contracted 
mtorfS “7 committed, by him dating a lucid 

/ 7 ® Also see Halsbury’s 

sZt ,' Z g '4-101., 13 Ves 50c. 


Kp r-’c^L 7 37 Cal 885 14 C W N 

regarded as a^porictual mfan/ ““c (PC). Hud is 

bankruptcy law Thai aiSv Jn y, the principles of 

to It Pp F to a minor will necessarily apply 
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9* [ § 6 (4) ] (I) A cieditor shall not be en- 
titled to present an insoUency 
crSof™, “ftron* petition agaiHst a debtoi un 
less — 

(o) the debt owing by the debtor to the 
creditor, or, if two or more creditors 
]oin in the petition, the aggregate 
amount of debts owing to su^ ciedi 
tors amounts to five hundred rupees,^ 
and 

(6) the debt is a liquidated sum payable 
either immediately or at some certain 
future time, and 

(c) the act of insohency on which the peti 
fion IS grounded has occurred within 
three months before the presentation 
of the petition 

[§ 6 (5)1 (2) If the petitioning creditor is a 

secured creclitor he shall in his petition either state 
that he is willing to lehnquish his security for the 
benefit of the creditors in the event of the debtor 
being adjudged insohent or gne an estimate of 
the value of the security In the latter case he 
ma> be admitted as a petitioning creditor to the 
extent of the balance of the debt dud to him aftei 
deducting the Aalue so estimated in the same way 
as if he weie an unsecured creditor 

This section lays down the circumstances under which a 
creditor is entitled to present an insol\enc> petition against his 
debtor It mentions three contingencies ali of which ha\e to 
be fulfilled in order to render the creditor’s petition maintain 
inasmuch as the three sub-clauses (a) (b) and (c) of clause 
(i) of this section are linked bj the %\ord and and not or 
which occurs in sec lo below Of course mere fulfilment of 
these three contingencies will not do unless an act of msohenej 
is first committed bj the debtor withm the meaning of sections 6 
and 7 abote Where on a creditor's petition the debtor himself 
gnes evidence sa>ing that he is unable to pav the debts the 
situation IS as if he himself is the petitioner and the alleged 
act of insolvencj need not be closeh scrutinised Pen^a 
Kanippan Chettiar \ Angappa Chethar -•i L W 5'* \ I R 

1925 Mad 483 S6 I C 2- X 
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Sub-jec. ( 1 ): CondilioiH ot Creditor’* Petition! 

The three conditions coiitemptaled m this section are 

(a) the total amount of debt due to the petitioning creditor 
or creditors must be Rs 500 or upwards , onii 

(b) the debt must be a Imuidated sum pajable immediately 
or at a future date . and 

(cl The petition must be presented within three months ot 
the commission of the act of insolvency 

Aggregate amount Although the amount of debt due 
to each individual creditor be less ^ /^fw’acrcrrceate 

requirements of the section will be fulfilled if ® ^ 

omount of the debts owing to the petitioning cre^'^ors comij 
up to Rs 500/ If tins statutory amount is not 
creditor's application will be incompetent, but the 
be made up by ioimng one or more creditors as ^ 

But the date of institution of the msolvencj petition win 
the date on which the requirements as to the aggregate amo 
Are complied with and not the date of the presentation ^ _ 
■original petitioUj 5 ehart Baf V 26 A L J 941 * 

1928 All 676 in IC 136 It seems that if the ^tatuto^ 
iitnount IS under reached when the amount of an unawep 
valid tender is taken into account (i e deducted), a 
petition cannot be mamtamed In re Lewance, (1920) t ^ 
■665 


Court’s efuy on Creditor’s application On an appheo 
b> the creditor for the debtor’s adjudication as insolvent u 
the duty of the Court to enquire whether the amount 01 oe 
dtro to the petitioning creditor is Rs 500 or more, aim a 
generally to follow the procedure laid down m sec 24* 

V iihulam Dastgtr AIR 1926 Lah , 638 (2) 96 I C 424 
the debtor denies owing anything to the petitioning !, 

the Insolvcncv Court can determine the controversy, Nm 
Moharictfiad \ Lai Chand, 7 Lah L I 201 “When an act or 
Jnsoliencv is alleged the learned Judge must first satisiV 
himself whether the creditor is a creditor for the amount allegAu 
or for a sufficient amount to justify a petition under the Act, 
or m other words that the creditor has a right to present the 
petition,” Tara Chand v Jugal htskore 46 All ,713 22 A L J 

6S4 83 I C 967 It IS not necessary in the case of a creditor, 

as it IS in the case of a debtor to pro\e that the debtor is unable 
to pay his debts, Jamal Dm v Bishambar Dial AIR *929 
Lah 73 109 I C 57S 

Family Debt There is nothing m this Act to prevent 
the undiMdcd members of a joint Hindu familv from being 
adjwhnicd insoherits m respect of debts due by the famd}. 

Vecrapt^o v Snagurunatha, 49 JIad , 2:7, and it has 
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been held that the members of a joint fiimb cin be adjudged 
insohcnts onlj for a joint debt, Patas Ratft \ Amir Chand, ro 
Lah LJ 207 AIR 192S I^h 354 109 IC 464 , conse- 

quentU , where a joint Hindu.familv consists of father and two 
sons, the debt incurred bj one of the sons cannot be made 
the basis of adjudicat on of the father and the other son as 
insohcnts, unless it is shown that the debt was incurred for a 
familj purpose, tbid 

Debt The debt must be owing b> the debtor in his own 
right and not as an executor or otherwise, Pattison \ CaHls, 
Cooper, 540 In order to make a person liable to be declared 
an insohcnt it is sufficient if he is personally liable for the debts 
though the decrees obtained L> the creditors do not make him 
so liable. Soma SiMtdaram Cbetltar \ Kanoo Cbcttiar (1929) 
N 262 AIR 1929 Mad 573 118 IC 494 The 
relation of creditor and debtor exists between the lender and 
the members of a joint Hindu familj in respect of the family 
debt , therefore anj member can be adjudicated on account 
of such debt as if it were his own, Veerappa v 

Siiagitruiia 49 Mad, 217 AIR 1926 Mad, 133 22 LW 
617 49 MLJ 697 92 I C 603 Cf 10 Lah LJ 207, 
iH^ra According to English cases, the debt must continue to 
exist up to the date of the order of idjudication , see Ex parte 
Mathe^i, {1SS4) 12 Q B D 506 i Morr • 47 But the present 
Act does not saj that th(. petitioning creditors in order to main 
tain an msohencj petition should continue to be creditors up 
to the time of the order of adjudication It is sufficient if they 
are credtiors at the time the petition is filed I'ciikafarnma \ 

Buran Sheriff, (1926) M \\ N 946 99 I C 536 {tnfra) A 

creditor is not entitled to present a bankruptc> petition against 
the debtor unless the debt due to him b\ he debtor was a 
liquidated sum at the date of the act of bankruptc\ The fact 
that the debt I eeame a liquidated amount at the. date of the 
presentation of the petition will not enable him to present the 
petition, if It was unlujimlated at the date of tin, act of bank 
rui)tc\ In re Diblor i (iqs ) i Ch iq {C 1 Ob L J Ch 33 
Tilt debt must tie a real one and tlu. Court can alwa\s enter 
into a question regarding its nature In re Onilo 10 Ch D 

3"3 hi rc I ennox ib QBD 313 The fact that a suit 

h IS hecn coinnicnccd to recover the debt la no bar to a petition 
for adjudication being liascd on the debt lanti/a kumir \ 
SadUu Charan^ AIR 1026 Cal 234 S- I C "Si noi i-> the 
realisation of rent b\ the creditor landlord from tin. under 
tenant of the bankrupt an\ such bar so long as the landlord’s 
dues exceed Rs 500/ Comp In re a DiMrr (10 o) 1 Ch 
170 q 8 L J Ch >5 A decree for rent is such a debt as can 

sustain a baiikruptcs petitcm set Miihuu Sttig/j \ Piehjai, 
IQ A L J 273 60 I C 75S Statutoix interest and costs on' 

/ 

r 
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a judgment debt become a part of the debt, Re Leh Mann, 
(1890) 7 Morr 181 But the costs of an abortive execution 
cannot be added to make the statutory figure of Bs 500, Re 
Long, 20 Q B D 316, Cf Re IVhelan, 48 L J Bk 43 If the 
debtor denies owing anything to the petitioning creditor, the 
Insolvency Court can decide the dispute, Mu-r Mahammad v 
Lai Chand, 7 Lah L J aoi AIR 1925 Lah 43^ 90 I C 254 
Vide also under the heading “Creditor that can &.c ” at p 80 
Interest and Costs : are parts of debts and can be taken 
into account to reach the statutory limit of Rs 500/- Cf Re 
Leh Wann supra 


Two or more This shows that any number of creditors 
ma) join to make a petition against a debtor Persons jointly 
interested m a debt (such as members of a Hindu joint family) 
mav be parties for the purposes of Insolvency proceedings. Ex 
parte Ragaialoo Cheitt, 15 Mad , 356 


Liquidated sum The debt which can sustain a bank 
ruptcy petition is a liquidated sum payable either immediately 
or at some certain future time The amount of debt must be a 
definite and ascertained sum , so that the Court may not have 
to assess it A claim for mesne profits or for damages based on 
tort or breach of contract is an instance of an unliquidated debt 
Thus a creditor’s claim for damages for breach of contract will 
not entitle him to present an insolvency petition, but such a 
claim IS provable under sec 34 (i) of this Act, Re Miller, (1901) 

I K B 51 For other instances of liquidated sums, see Ex 
parte Broadhurst 22 L H Bank 2 , Johnson v Diamond, 24 
L; Ex 317 , Re Dholan Das, xy SLR 187 56 I C 158. 
Uolfe V Barr (1896) t QB 616, Rangasamy Mudahar, v 
Srinivaja [igioj MWK 731 , Juggomohun v Mamchend, 4 
Cb W R 8 (P C ) , Page v JVewman, log Eng Rep 140 C/ 
Ranarsi Das v Baldeo Das, AIR 1925 Oudh, 222 82 I C 742 
Tne am^ount must be ascertained and must be shown to be un- 
disputably due So, a claim for not giving re delivery of shares 
lent by one person to another is not a debL or sum of money due 
or claimed to be due, Owen v Ruth, (1854) 23 L J C P loS 
10 constitute a good petitioning creditor’s debt, there must be 
a certain sum certainly due and payable to the said creditor, 
Ex tarlc Mu.rhead (iSj 6 ) 2 Ch D 2z , In re Sucker, (1888) it 
t,g, 1S6 The expression “some certain future time’ 
incans any time in the future which is capable of being ascertain 
M V B»ran Shenff. 50 Mad 396 sr M L J 680 

T C 34 L W 858 AIR 1927 Mad I53 99 

53 1 ney due on a bill of exchange duly accepted is 

^ ° bquidated amount, and the drawer of 

Fxchange the bill remains a surety* inspite of its 
dishonour, Chetandas \ Ralh Bros, 
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AIR 1Q25 Smd, 153 S3 IC t35, and cnn nftcr pa\nicnt m 
respect of It niaintam an action on it and also petition for 
adjudication of the acceptor, Ibrd Cf /tidinn St’ccic Bank Ld 
\ \asinda:>, iS Bom LR 6*^9 35 I C 6rS A petition 

b'i«cd upon a debt for nhicli the debtor Ind accepted a bill of 
c\c]iange, which in pursuance of an agrccincnt to that effect had 
been renewed although the second bill 
Flection of remedies had not become due at the date of the 
creditor presentation, ts maintainable, Rc Barr, 

fiSgb) i Q B 616 If a creditor seeks 
to press his claim as a liquidated sum and grounds his insolvency 
petition thereon, he mil thereafter be precluded from maintain- 
ing a suit upon such claim Thus, a pereon who had lent a ring 
to another presented an insohency petition to have that other 
adjudged an insohent, and proxed m insolvency a debt based 
on the value of the ring which, since the filing of insolvency 
petition, was pledged b\ the insolvent to 1 third part5 The 
lender of the nng failed to get an> thing for his debt in the 
insohencj proceedings, and then brought a suit against the 
pledgee for return of the nng or Us value , held in treating the 
value of the ring as a liquidated debt for the purposes of the 
insolvency proceedings the plaintiff had jclreadj elected to 
abandon all rights to the nng and as such the action was not 
Tnamtainable and that the pledgee had obtained a good title 
on the pnnciple of estoppel feeding the title Sninam Chetty 
V /llagiri ^livdf 46 Mad 852 45 M L J 516 18 LW 545 
<1924) MW N' 6 (F B ) 

Three months The creditor must present his petition 
within three months of the commission of an act of insolvency 
complamed of So, if a notice of suspension of payment is 
given within 3 months of the insolvency petition, the debtor 
can be adjudicated on that act of insolvency, Banarsi Das v 
Baldeo Das, AIR 1925 Oudh 222 82 I C 742 Cf Ghulain 
Mahomed v Panna Ram, AIR 1924 Lah 374 72 I C 433 
A petition of insolvency presented more than three months 
after the date of the act of insolvency on which it is grounded 
IS incompetent hereunder, Atyaparaju v Venkata Knshnayya, 
infra Thus m a case the transfer by the debtor of his pro- 
pert> in favour of his minor son (which constituted the act of 
bankruptcy) took place more than three months before the 
presentation of the petition and in consequence the creditor’s 
petition was dismissed, N«r Mo/ionted V Lai Chand 7 Lah LJ 
201 Air 1925 Lali 436 90 I C 254 The period of three 
months should be reckoned according to the Bntish Calendar, 
see sec 3 (33) of the General Clauses Act, (Act X of 1897) If 
an act of insolvcncj- is commuted on Aug 13, a petition, pre- 
sented on Nov 13 following is in time. Re Hanson, (1S87) 4 
Jlorr 98 35 W R 436 56 L T 573 If the period ternn- 
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nates withjn holidays 't e dies won) it can be extended np to 
the re opening day, under sec lo of the said Act and not under 
the Limitation Act, because sec 78 (i) of this Act has rendered 
onI> secs 5 and 12 of the Indian Limitation Act applicable to 
insohcnci matters , so under sec 29 of the Limitation Act, the 
otlier provisions of the said Act will not apply to insolvency 
petitions , see jva/iMiudditt Mollah v Sahthiddtn, 30 CLJ, 
455 24 C W N 4, r B See also Chavadi Ratnasamt V 
VenLateswara, 42 Mad, 13 35 MLJ 531 48 I C 952 So 
It has been held that sec 14 of the Limitation Act does not 
applj to insolvency proceedings Therefore, where a proceed 
inp is started m a wrong Court, the penod dunng which the 
proceeding remains pending in the wrong Court, cannot be 
CNcluded in computing limitation, Ttastdeta v Paramesh, 39 
Mad 74 27 I C 144 29 M L J , 451 See also 44 M L J 303. 
infra In this connection see the case of Biilonial v Soomar 
Khan Cited under sec 78, tnfra, under the heading “The 
Section ' Subject to the aforesaid rule about three months, 
there is no limitation for filing an insolvency application , 
Alagappa v Saradamfcai 25 Mad , 724 If the application be 
filed within three months but if it be not in form b> reason of 
absence of necessary deposit under Rule 27 (4) of tbe Bomba> 
High Court (framed under this Act) or so forth, time maj be 
granted to the applicant to put his application m form by 
suppljing the omission Chholnbhatv Dhajtbhat 26 Bom LR 
432 AIR 1924 Bom 4-2 80 I C 432 Under the old Act 
of 1907 this duration of three months could not be enlarged 
o> the application of sec 4 of the Limitation Act, inasmuch 
as that section did not applj to the said Act, Atyaparjulu v 
(1923) MWN 195 44 M L J 303 7? 
v_ 4 s [N B In this case the delay was due to presenta 
tion in a wrong Court] But under the new Act the law is 
dilTcrcnt iidc sec 78 post In computing time the daj on 
presented is excluded, Re Hanson, supra 
r “ < e Lcts in a petition alreidj filed in time may be rectified 
a902?8fL ^ months, Re Debtor. 

' ro t a bankruptcy petition See 

uhn !«: nfiti ^ sec 2 (i) (a) Gcncrallj speaking one 

a """’‘^di'ite pivment and is capable of giving 

crch or maintam an insolvency petition as a 

. nder certain cases even a creditor who could 
_ , ^ demand immediate pa\ ment can file 

to .Sed petition against his debtor, 

<0 Ex Parte R„al! (,S97) QTi So It 

creditor <;hniilii 1 “ccessarj that the petitioning 

t.on u rn’r -■! ""t the OKler of nclj.id.ce 

passed , .t ,5 suffieicnt that he was a creditor at the lime 
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of filing the petition, TcfiJlalaramo \ Buran Sheriff, 50 Mad 
396 SI "M L J 6‘'0 (1926) M \V N 546 24 L W 858 AIR 
1927 Mad 153 09 I C 536, and when the act of insolvency was 
committed, Muthua Chett\ar \ Lakshmtnarasa, 13 L W 141 
61 I C 756 The mere fact of postponing the pajment of a 
decree debt till the disposal of a connected suit does not have 
the eficct of rendenng the decree holder incompetent to petition 
for the adjudication of the debtor as insolvent, Ibid An un- 
discharged insoh ent can present a bankruptcy petition m respect 
of debts due to him nhi^ his trustee either does not or cannot 
claim, e g salaries due to him, Kttson \ HarduicJL (1872) L R 
7 Ch Pr 473 W hen a petition is put in b> the creditor to 
adjudge his debtor an insolvent, the 
Court to enquire into creditor can prove the amount of his 
the amount of debt debt m the insolvency proceeding and 

for that purpose no separate suit is 
necessarv A K Chetty v Mating Aung, i Bur LJ 239 68 
IC SS5 AIR 1923 Rang 21 If there be any controversy 
as to the amount of such debt the Insolvency Court can judici- 
allj determine the question Nnr Mohammad v Lai Chand, 7 
Lah L J 201 I R 1925 Lab 436 90 I C 254 — distinguish 
mg 181 P R 18S3 See also Nathoo v Ghulam Daslgir AIR 
1926 Lah 638 96 I C 424 Nay it is the duty of the Court 
to bold an enquiry into the existence of the debt and adjudicate 
upon It HuLani Chand \ Gattgaram AIR 1927 Lah lit 99 
I C 666 An infant or a lunatic is entitled to enforce the pay 
ment of a debt due to him by means of bankruptcy proceedings. 
Ex f arte Drocklebank, (iS—) 6 Cb D 358 Cf (1884) 12 Q B D 
332 The mere fact that a man has only one or a solitary credi 
tor IS not a sufficient ground for saying that bankniptc> pro 
ceedmgs cannot be maintaioed against him, Re Hecquard, 24 
QBD 71 A corporation or a company may be petitioning 
creditor Fx parte Dan Rylands (1891) 64 L T 742 Cf Re 
n infer Bottom, (1886), 18 Q B D 446 A bare trustee can be 
a petitioning creditor but the beneficiarv if not under any dis 
ability must join him Ex parte Ctilley (i8“9) 9 Ch D 30- Cf 
(18S4) 14 Q B D 184 One of several executors may present a 
petition in respect of a debt jointly due to them Ex parte 
Broitn {1832) I Deac & Ch 118 One of several joint creditors 
maj alone make the petition Brtcfcfand v Ncivsome (180S) i 
Camp 4“4 2 Mont & A , 283 but, see under the heading 
“joint creditor’ below also 2 Rang 309 When a companj 
is the petitioning ciedtior, the provisions of Orders xxix and 
XXX of the C P Code must be complied with in the matter of 
signing and venfjing the petition Cf BoUsetti v Kolia 
Kottayya, 44 Mad , 810 , 5 a(is/i Ch Addy v Firm of Rajnaraxn 
PaUura, 72 I C 60 (Cal) If the company is under liquida 
tion the liquidator must figure in the proceeding, Re U inter 
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Bottom, supra One partner can sign a bankruptcy petition 
on behalf of himself and his copartners even where the firm 
has alrcadj been dissolved Re Htll, (1921) 2KB 831, cf 44 
JIad Sio, supra An alien or denizen can be a petitioning 
creditor whenever he can sue for the debt, Ex parte Pascal, 
(1S76) I Ch D 509 , an alien enemy cannot, therefore, do so, 
see Lindley p 745 For the purposes of this section a creditor 
cannot take advantage of an act of insolvency committed before 
he became a creditor, Muthua Chelltar v I akskmtnarasa Atyar, 
13 L W 141 61 I C 756 A creditor who was a consenting 
party to a deed of arrangement executed 
Cred tor assenting to by the debtor for the benefit of all the 
compos tion creditors is not entitled to file an 

insolvency petition against the debtor 
relj mg on the said arrangement as an act of bankruptcy, 
RuLmant Avimal v Rajagopala Atyangar, 48 Mad , 294 47 
L J 495 (1924) M W N 813 20 L W 681 84 I C 281 
AIR :9'*4 Mad 839 Kketamal v Chunt Mai 2 All 173 (180) 
See also a Debtor 94 LJ Ch 4'’ Kide notes at pp 54.61, 
ante An assent bj a creditor prevents him from rcl>mg on 
an act of baukruptcj onl> when it is obtained without fraud 
or misrepresentation Re Tanncnbergh, 6 Mor 49— cited at p 
/% ^oticc the difference between this section and see 4 
* n the Eng Statute and read the observations of Ramesarn J 
in 48 JIad 294, supra 


Application in the Insolvency Court is not the creditor s 
Omktuptcy petition- 

not the cred tor a only Administration although the liabilities of 
remedj the deceased debtor appear to be m 

^ _ excess of his assets It is discretionary 

i„t„ “‘iratt'tst':'' tint estate in its Testamentary and 

™ Itisolvenc} Jurisdiction, In the 
seeds of Mokhon Chalicrji 15 C W N 350 


cntitnDrtn ."''■'te a creditor is not the onlj person 

S °L“ particular debt on the basts of tvhich 

tilth nther ^ ®°tiRht but is only jointly interested in it along 
debtor ' 'n'r'’'*'’'? If?, Pet.tion for the adjud.eation of the 
AIR roTr ' Sodim Chnmn, 

Sso one of tao ,0,0^“ ='5' Under the English law 

a good nctitionmV * obligees under a bond is not by himself 
M?nt A A ,sT a t t Neuroma, ^835) ’ 

died a netitioo'^mn 1 of three joint creditors has 

»» - -rtitors, Ee 11' 


01 insollcncy alleged to haie been committed bj the debtor 
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It IS not sufficient to make «5onic \ajjHC allcfjations and then to 
endeaYour to render them definite bj means of c\idencc See 

u \ Angappa, aS Bom t, R 6^ AIR 1926 Bom 3S3 
The commisMon of an act of iiisolvcncs bj the debtor is a con 
dition precedent to the mamtamabiliU of a creditor s petition 
for adjudication of the debtor as an msoUent I ccTaff^a Chetty 
\ Doraisuamy A. I R iq-'S Mad 39^ 110 I C 737 If an act 
of in^ohencv is not set out m the petition the petition is incom 
petent It IS not correct for a creditor to make \arious allega 
tions of acts which ore not acts of insoUcnc\ and then endca\our 
to pro\e b\ eudcnce that as a matter of fact an act of insoUencj 
has been committed Cf I assanjt \ Mnlji 50 Bom 624 sS 
Bom LR6 AIR 19 6 Bom 405 q 6 I C 435 An 
order of adjudication based on an act of insoKenci winch is not 
rehed upon in the application to adjudicate the person as msol 
vent IS illegal hondappa \ PuUappa AIR 1929 Mad 910 
119 I C 46 

Clause (2) For the definition of a secured creditor see 
sec 2 (r) (cj ante This clause simpl> Ia^s down that a secured 
creditor can rresent an msohcncy petition m two cases only 
(a) lUitn he relinquishes his securit> ui loto for the benefit 
of the coneral hod> of creditors or (b) when he becomes practi 
call\ an unsecured creditor in respect of that portion of his 
debt which is in excess o\er the \al«e of his secunta In 
either of these cases he virtually ranks with the unsecured 
creditors m respect of his debt or a part thereof The benefit 
of section g docs not c\tend to the secured portion (whole or 
part) of his debt When he thus comes to rank with the 
uusc-cured creditors be becomes subject to the conditions of 
clause (i) of «ec 9 that is the part of the debt in respect of 
^hich he becomes entitled to present the insolvency petition 
should bj itself or together with other creditors debts reach the 
statutory limit of Rs 500 When a secured creditor for the pur 
poses of this, section values his securitv at a particular figure 
he cannot subsequently amend it for the purposes of proof Re 
Button {1905) I K B 602 But see I attdcrltndcn Fx partr 
51 L J Ch 60 '■o Ch D 289 The secured creditor must 
adhere to his valuation and must not depart a whit from it 
Comp fi884)ivQBD 128(130) (1899) •* Q B D 540 Where 

a creditor s petition omitted to mention a securitv but the omis 
sion Was through inadvertence the petition even after the 
making of a receiving order ma5 be amended ®o as to include 
tl e securitv Re Febfor 91 I J Ch 4 t ) ■* R B 100 

For further provisions with respect to secured creditors see sec 
4" post Cf sec 6 (-») of the Bankruptev Act 

The circumstances under which n creditor s application is 
liable to 1 c dismissed have been mentioned in sec 3 (i) and 
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t£ the Court does not dismiss the petition in accordance ther^ 
tvith it shall make an order of adjudication , See sec 27 t Ji f 

10 6^ (3)1 U) A debtor shall not b& 

' IS ^ entitled to present an insol 
Conditions on nhicb petition, uoless he iS 

e tor may pe i lo undWe to pa]} liis dehts and 

(a) his debts amount to five hundred rupees,. 


(b) he under arrest or impnsontne'^ in 
execution of the decree of any Court 
for the payment of money, or 


(c) an Older of attachment in execution of 
such a deciee has been made, and is 
subsisting, against his property 


[New] (S) A debtor in respect of whom an 
order of adjudication whether made under the 
Presidency totvns Insolvency Act, 1909, or under 
this Act* has been annulled, owing to his failure 
to apply, or to prosecute an application for his dis- 
charge, shall not be entitled to present an insol- 
vency petition without the leave of the Court by 
which the order of adjudication was annulled 
Such Court shall not grant leave unless it is satis 
fied either that the debtoi was prevented by any 
reasonable cause from piesentmg or prosecuting 
his application, as the case may be, or that the 
petition IS founded on facts substantially different 
from those contained in the petition on which the 
order of adjudication was made 


Effect of Amendment of 1927 For the amendment 
introduced by Act XI of 1927^ xide the Footnotes The effect 
of tins amendment ts that now leave of the Court annullmp the 
adjudication wll be necessary even when the annulment was 
under the Prcsidcncj towns InsoUencj Act This amendment 
brinps sec 10 {2) of the Act mto a line with sec 14 (2) of the 
Presidency towns Insolvency Act 


•The words m ital cs have been sobstUnted for the words 'made 
tinder this Act ' bj the Insolvency (Amendment) -^ct \I of 1927. which 
received the assent cf the Governor-General on the and September, 1927 
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Defects in the Ad of 1907 . Vide Cl 3 of the Statement 
of OJjjects and Reasons, Bill No 14 of 1^18 and Sir George 
Lowndes's «peech, para 2 

Change of law [Old sec 6 (3)] The following 
changes ha%e been introdnccd in this new enactment — (1) The 
clause "he is unable to p3\ his debts" has been added , (11) In 
sub-clause (b) the words "he is under arrest or imprisonment" 
ha\e been substituted for the words "he has been arrested or 
imprisoned" occurring m the old section , (ui) Clause (2) is 
•cntirelj new As to the amendment of 1927, tide the I oolnotes 

Conditions of an insolvency petition A debtor can 
nnake an insohencj petition if he is unable to pay his debts, 
and if_anj of the three following contingencies is fulfilled — 
(a) his debts amount to Rs 500 , (b) he is under arrest or 
imprisonment in execution of a money decree , (c) If there 
IS a subsisting order of attachment against his property in 
execution of such a decree Cf Goshatn Gobind \ Ktshun 

AIR 1924 Pat 166 69 I C 622 Note that the three 
sub-clauses are linked by the word "or" and not "and” as 
in sec 9 Therefore the three contingencies are to be taken 
in the alternate e, so that if any of them happens, the debtor 
"becomes entitled to present an insoUency petition, Saniiruddm 
A Kadtivioyt 12 CLJ 445 (451) sc 15 CWN, 244 
But if the Court upon in\estigation is not satisfied as to the 
•existence of these conditions, it will be entitled to reject the 
insolvency application, 69 I C 622 (supra) , Laxmt Bank Ltd 
V Ramchandra 46 Bom , 757 (tnfra) Once the insolvency 
petition IS filed the debtor will not be put out of Court by 
the mere fact that the exeaition proceedings that brought him 
■to Court have terminated before his petition is heard , Kxshen 
Lai V Ptrbhtt Lai, (1886) AWN 137 

Inabtltly to pay being a condition precedent to the mam 
tamabihty of a bankruptcy application it necessanly follows 
that where a debtor is shown to have been able to pay his 
debts, his case comes within the meaning of the words "ought 
not to have been adjudged insolvent" m sec V5 so as to 
render the adjudication liable to be annulled under the said 
section Uavieluvtangatbavar Autmal v Baln^anit (1928) 
M \\ N 62 ^ I R i 9'’8 Mad 394 loS I C ''oS 

The insolvency petition should also be a hona fide one, 
and It must not amount to an abuse of the processes of Court, 
PoiiHiisaim \ P-arasimma 25 MLJ 545, Tnlolt \ath \ 
Badri Das, 36 All , 250 T B , Malrliand v Gopal Chandra 44 
Cal , 899 Where the insolvent is in the habit of borrowing 
and makes use of the bankniptcv law as a trick against his 
•creditors the Court will reject his petition as an abuse of the' 
processes of Court, i?c Betts Ex parte O^ctal Rccci.cr, (1901) 
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2 K B 39 But a bona fide petition to free oneself from tlie 
pressure of the creditors will not be so condemned. Re Patnfer, 
I QC 85 , Pe Hancock. {1904) 1 K.B 585 
Under the Act of 1907 it was held in some of the cases 
that where the requirements of secs 5 and 6 (present secs 7. 
9, 10, II and 12) of the Act have been complied with, an 
oidtr of adjudication should follow almost as a matter of 
course, see Uday Chand v J?am Kumar, 12 C L J 400 
C W N 213, and whether the debtor has committed acts of 
had faith is to be determined at the time of discharge and not 
at the tune of adjudication, Mohiruddin v Secretary, 57 I C 
977 (Cal ) Similarly, the question of fraudulent concealment 


of assets should be gone into onlj at a subsequent stage, 
(raK«/it Z-fll V Duarfca J?nm, 27 P 1 , R 734 AIR 1927 Lah 
27 qS I C 900 When the petition is otherwise withm the 
provisions of the Act, the petitioner cannot be refused an 
order of adjudication on the ground that he is a dishonest man, 
ChtTunji Lai \ Ajodht Prosad, 37 I C 391 Failure to keep 
or to produce account books entails no disqualification for the 
purpose of adjudication, Ganesh Lai v Duarka Rain, (sufira) 
The \ct m fact entitled the insolvent to claim an adjudica 
tioii order as a mattor of statutorj right when its conditions 
nerc. fulfilled, and it was not in the discretion of the Court 
to ^fuse the same to him, Chhatrafial Stngh v Khara^ Singh, 
<4CaI.S35 25 Cr.J 215 21 C W N 497 , 3$ I C 788 35 
A I. J 87 32 M 1 , J , I (PC), also sec Tnlokt Hath \ Bndri 
aas, ^6 All, 350 12 ALJ 355 23 I C 4. Jagan Hath v 
ranga Dal, 41 All , 486 , Mohtruddtn v Secretary, H G K 
5 ~ I C 977 , Keramat Ah v i?ard>o Nath, A I R 19^^ 
^ui 955 95 I C 297 Under the present Act also if the conch 
tions specified m this section arc fulfilled, an order of adjudi 
c^tlo,l shoiilj be made, Cf Goshain Gobind v Kshun Lai, 
A n 69 I C 622 There is no maternl 

chficrLHcc between the old and the new Acts as to what has 
order to entitle the insolvent to present his 

m olvcncy petition. f.axmiBanfe Ltd v Ramchandra. 46 Bom , 

Rc L R 292 AIR 1923 Bom ,80 67 I C 23S . 

Re Ocfaldas el^rera 30 C W N ,73 AIR 7926 Cal 640 
l,n, u petition alleges facts cntiflms 

Scnllf S ‘"“’I'enej pel.t.nn, the Court sliouW 

or the other '!t' matters referred to in see 25 one uay 

the'nenn'ir t i “'I'" “"llPtl'ratc the petitioner or tlismiss 
TlT-oV' V Kushen lal. 40 All 665 16 

Vj? g'lr Irr.Tpi ^fDaulatvSahebLal.enL-R 
notwith<i;tnn<iii,rT^r3,.,3^j shoiild however never be forgotten that 
tioncd in the OMstcncc of the conditions mcn- 

of adiudicittrtti Court is not bound to pass an ordei* 

cre the application constitutes an abuse of 
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the proces‘=cs of the Court, and that it is ah\a\s the (]ut\ of 
the Court to ha\c regard lo this aspect of the tmtter \\hen 
the question is rai«ed, i’l/a/c/ioiid \ (jo/’af, 44 Cal , 899 25 

CLJ S3 21 CWN 29S 

Unable to pay hia debts This clause is now The 
Act of 1907 did not ruahe the debtor’s inability to pay Ins 
debts a condition precedent to an adjudication order in Ins 
fa\our That Act simpK proMded that (1) an insohcncy 
petition bi the debtor should contain a statement that the 
debtor is unable to pa\ his debts— old sec ii (i) [new sec 13], 
and (n) in the ca'c of a petition b\ the creditor it was liable 
to be dismissed on proof of tlic debtor’s ability to pay Ins 
debts In fact all that the repealed Act required was pro- 
fesston of inabiliU and not proof of inability So it hai'Tjceh 
laamlaiued in a Calcutta case b\ Jeiihins C J that a debtor’s 

application for insoUencj cannot be dismissed on the ground 

that he could not sattsf\ the judge that he was unable to 
pa> his debts. Kali Kuuiar % Gopi Krishna, 15 C W N 990 
12 I C 4S bee also Juala \alh \ Parbati Bibi, 14 Cal , 691 
Mehr Singh \ Daiaiiand College, 44 I C 830 27 P R 1918 , 

Bid/iata Dm \ Jagan Nath, 9 \ L j 699 Tlie reason for tins 

change has thus been guen b\ the Select Committee — “While 
admitting that the object of an insolvencj law is to deal with 
all insohents, whether honest or not, and that no applicant 
Mho IS in fact n.«o’veDt should be liable to have his petition 
dismissed in Umtnt it seems reasonable that the Court should 
ha\e discretion as to the amount of protection to bo afforded 
to a petitioning debtor in each individual case, the debtor 
being required to show that he is m fact unable to pa\ his 
debts and that he has not not concealed his propertv” ('^t^tc• 
ment of Objects and Reasons) The expression “umblc to 
pa\," in this section must ha\c the same meaning as it Ins 
m sec 13 (old see 11) Tlic expression must ncccs<;anly 
mean that the debtor has less realisable assets tlian tlie amount 
of his debts Pontuisamt Chelt\ v A’arO'mmin, 25 MI, J sjs 
So when the petition for insohenci itself shows that the 
insohcnt’s assets greatU exceed liis !n!>ilitic.s he will not be 
entitled to an adjudication {/hid ) If the insolvent Ins on 
his own showing a marketable propertv of an infinilclv greater 
value than his outstanding debts, the Court can disnins Ins 
petition Pact Khan v C handj Ram, AIR 1023 Lah 630 
89 1 C 5S5 Under this section, the pctitiontr has to prove 
onlj that he is unable to paj his debts, not that he will never 
be able to pay his debts The possibihtv of the insolvent 
succeeding to a rich father and one da\ being able to jnv will 
be no ground for rejecting his application, tridimi llaidar v 
Durga Das, AIR 1927 Lab 136 99 I C 7 The fact tint 
the insolvent’s father is a rich man or that Ins father allows-' 
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liini to cultuate certain lands is not sufficient to show that 
he can pay the debts alleged due b> him, Thakar SuigU \ 
Hardit Singk, AIR 1928 I,ah 237 (r) 106 I C 574 (i) A 

CO parcener s interest m the joint family property is assets and 
maj be taken into consideration for determining the question 
of abilitj to pn>, Dhagtratk Lai v Kanual Naratn 30 P L R 
69S 11 Lah LJ 480 122 IC 237 Where the mabilitj 


to P'15 IS alleged to be due to the inalienabiht5 of the occu 
panc5 right held bj the debtor, he has to show that he is not 
reallv allowed by the landlord to aheuate the occupancy nght 
Dari at Alt v Gurandilta 27 Punj LR 422 99 I C 997 

In \aliimg the assets of the applicant the Court must exclude 
such propertj as is not saleable under the law Gopal Prasad 
V Dhttncsnar AIR 1928 Nag 226 108 I C 433 It has 

however been held that the fact that the debtor’s power of 
alienation is in certain respects restricted by statute is a wholh 
immaterial circumstance m considering the debtor’s inabilit) 
to pa5 his debts MoUram v Kcwal Ram, 9 Lah L J S 50 
U«/ra| So land belonging to a debtor cannot be excluded in 
considering whether he is able to pa^ his debts, merely because 
no IS an agriculturist and his power to alienate land is in 
restricted by statute, Kashmtra Smgh \ 
Dadardm AIR 1929 Lah 573 120 I C 173 That is to 

considering the question of nhiftiy to pay a property 
rnay be taken into consideration as a 
possession of occu 

nnir.® make the debtor unable to pay his debts 

unless It IS shown that lie unsucccssfuIK applied to the land 
Si; c an intended transfer of the occiipanc} 

rjic 3 oPnn, LR IS AIR 1919 

striiP,! This section should not be so stnctb con 

Piinnh T defeating the provisions of the 

debtor s land where a sale of the whole of a 

of ibc Insolxf-ti f? him from seeking the protection 

?JhercJhc d^ ' Chaiidt Ram supra 

calculation of the of i because upon a nice 

hold that the %ah,e if th^ possible to 

liabilities Mill 5,nw/, exceeds the amount of ffis 

iciM lah -24 So Jr 6 LLJ 306 AIR 

lo I ah T T ^ Tirm of Amir Chand \ Blag 

Mherc 'll! the prVeruSofVi^/^'’^ 114IC 54 

he IS denictl nr-r^ ^ debtor are under attachment and 

thereof Peltate sale in respect 

indicated b5 'mthmetiMp?-!? 

to pay I alshrnmnr Will not establish hiJ abddj 

I aKshmmarayan y Subramamya infra or m other 
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T\orda the mere fact of the \aliic of the assets being in excess 
<)\er the liabilities is no proof of abifitj io if such assets, 
after realisation, do not bid fair to cotcr all the debts, Firm 
cj IJob Ram \ Finn of KclluI Ram, g Lah L J 550 AIR 
192S Lah 202 lOo I C 569 The Court slioiild not infer 
‘ ability to pa% ” {rom the mere fact that the disposal of his 
properti bj the debtor iias onh with a \iew to defraud his 
creditor, Laxmi Bank Lid \ Ramchandra 46 Bom 757 24 

Bom LR 292 AIR 1922 Bom So 67 I C 238 The 
expression ‘unable to paj” also occurs in sec 54 In that 
section such inabihtj ma> result from teniporarj causes, such 
as immediate non aiailabilitj of the monej Cf 14 Cal, 691 
From the aboie cases it is apparent that there is no unanimity 
of judicial opinion as to whether the section contemplates 
tmmedtate inability arising from temponrj causes such as the 
monej being locked up for the time being It is well mgh 
impossible to enunciate a definite principle ifi this matter and 
Cl eri case must be decided on its peculiar circumstances The 
foUovTiwg obssTsatiows, tnaj, fwtwish a sensible guide iti this 
direction It is quite an error to suppose that the man is 
not entitled to be declared insolvent because the sum total of 
his assets is larger than the sum total of his debts It may 
w ell be and is f requentlj the case that a man s securities are 
locked up and arc not available at the time he is called upon 
to pay his debts but he is none the less entitled to be declared 
insolvent unless he is found puiltj of dishonest conduct The 
practice of leaving a man to the mercy of his creditors who 
w ith a view to extracting monej from him gets him locked up m 
jail after be has voluntariH placed the whole of his propertj at 
the disposal of his creditors is in my judgment a practice 
which cannot be too stronglj reprehended SabrJi Chandra 
Add^ V Firni of Rajnaraxn Pakhtra 72 I C 60 (Cal ) Where 
the applicant had transferred his property to his wife and was 
possessed of no propertj excepting in his capacity as trustee 
of certain thal urdu-ara a prtma faae case of inability to pay 
lias been made out H»ngo I al v fawahtr Prasad 5 O W 
964 114 IC 126 A father cannot be adjudicated an 

insolvent for inability to pay his son s debts not shown to have 
been incurred for a familv purpose Paras Ram v Amir Chand 
10 L L J 20” AIR 1928 Lah V54 io<? fC 464 

In order to prove llic debtors malnlitv m a case started 
bv him strict proof is not necessarv 
I roof of inabil to o”l\ such proof is to be given as wall 
paj satisfv the Court tint there are pnma 

facte grounds for believing the same 
sec proviso to sec •’4 post Where it appears to the Court . 
pnma facte that the debtor is not able to pav his debts and'^ 
ins liabilities exceed his assets an order of adjudication 
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be made Mitl Stugh v Ram Singh, 6 L L J 306 AIR 1924 
Lali 724 89 I C 325 The Court is not required to make 
a detailed and leiigthj cnquirj into the alleged inabihtj of 
the applicant to pay lus debts, /'inn oj Moti Ram v firm of 
Kcu.al ham, 9 Lah L J 550 AIR 1928 Lah 202 105 I C 

509 Cf (jancsht Lai \ Dwarla Ram, AIR 1927 Lab 27 
9$ I C 900 , Rasul BaLsh v Gulab Bat, 4 Luck 52 AIR 
X9-9 UuJh 371 113 I C 20 It IS only pnma facte proof 

that IS iieccssarj to establish such inabilitj , Laksvii Nara^an 
\ SubrnHian her, 45 MLJ 129 (1923) ilWN 328 

•k I R 1923 Mad 585 73 I C 74 The mere statement of 

the insohent that his liabilities exceed his assets is some 
tiidciice of his inability to meet his liabilities, Racharla 
\arayaiiappa \ Kondtgt Breemappa, 24 LW 219 AIR 
19.6 Mad 494 92 I C 541 Where the debtor has filed a 
list of Ills assets he cannot be required to prove that he has 
no other propertj except the one mentioned in the list It 
IS for the creditor to prove afBrmativclj that he has properties 
suiTicient to satisfy his debts, Stla Ram v Hukam Chand, 
air 192- Lah 334 loi IC 624 The finding as to 
imbihtj to paj must be arrived at judiciallj with reasons 
given therefor which can be checked, and the matter must be 
considered from the point of hqutd assets, Mathura Ram v 
Rfllrtcc? Ram AIK 1924 All 800 80 I C 21 As to what 
IS debt see p 14, ante 


Clause (n)j Five hundred Rupees This clause fixe& 
a stalutorj limit for the amount of the insolvent’s debts 
>011 compliance with the provisions of this cause will affect 
a debtor s claim for adjudication unless he comes under 
clauses (b) and (c) Where a debtor is jointly and sevcrallj 
iul together with others for a debt exceeding Rs 500/- he 
can applv for msolvcncj, Oangaravi v Ram Chandra, 20 I C 
^ 1 (jhttlam Husam v Rameshwar Das, 

99 I C 524 , where several persons are 
^ ‘'“We tor one debt exceedms Es 500, 

Cthttla II Qnahfied as regards the amount of debt, 

i'" D«raj. A I R igee ball , 235 
c.ji,,, / ^ ^ also Ananla Kumar v , 

flns staMorTl.m, n '^4 S7 I C 751 Whether 

hr deterniinM Y f'* been reached should first 

ot fdc r 1,0 T “‘‘'"■'•“"nn order .s made m taaonr 
°o kSamed (“) It Beems to hare been 

o mamtamed m Sonnradd,„ v And, ,,,,03,, 12 c L J 445 

Tirnvis.ra.ast pfcscnt Act has howcvef made a few 

itisnnss tilt ,1 Yito ‘‘'f ®tlect that the Court shall 

St to , rcs™ ,h,‘ ■' •' "W “= 

umltr cl laTlt !oo'’ '’"‘'"'t !>““ “““‘t 

cl ta) ot sec 
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W hen the debtor’s such right is founded upon the ground that 
his habihties haYC reached the statutorj limit, the Court shall, 
under sec 24 (i) (a), require proof of this fact So, if a 
creditor challenges the debt shown as due to another creditor 
as a mere fictitious entr> m the i>etition, the Court should 
m\estigate the matter (hbushhah \ Bhoiar Mai, 37 All , 252 
13 L J 270 2S I C 573) and should bnng the result of 
his imestigation to bear on the question of the statutory limit, 
which, u thereupon be found to lia\e been under reached, the 
Court should dismiss the petition under sec 25 It should 
be noticed that this \iew of the law docs not militate against 
the doctnne of “automatic adjudication’’ upheld in the 
following ca^es, Lda^ Chand \ RaniLumar, 12 CLJ 400 
IS C \\ IS 213 ,71c 394 , Samtruddiii v Aaditmoji, 12 
CLJ 445 15 C W Is 244 7 IC 691 , Chhatrapal Stngh 

\ Kbarag Singh, 44 Cal, 535 25 C L J 215 21 C W N 

497» P C , Jagannath v Ganga Dal 41 All 486, and the other 
cases at p S6 M[ouej due under the decree of a Rent Court 
is a “debt” within the meaning of this clause, Munna Singh 
\ Dtgbijai Stngh, 19 A L J 273 60 I C 758 Compare this 

case with Parbati \ Raja Shyam RuKh, 20 A L J 147 

Clause (b): Under Arrest or Imprisonment The 
repealed Act contained the words “He has been arrested or 
imprisoned etc This change has perhaps been thought 
necessarj in new of the fact that the language of the old Act 
IS open to the construction that the debtor was once arrested 
or imprisoned, but the arrest or imprisonment is no longer 
subrishiig though such a construction would be ven m ich 
forced and not “trictly grammatical Cf sec 11 below The 
present Act however makes it clear that the arrest or imprison 
ment must be subsisting at the time of presenting the 
insolvency petition So it has been held that a judgment 
debtor who has been arrested but released after a few hours 
detention cannot appl> to be adjudged an msohent after his 
release, Jumat % Muhammad /Izim Ah 25 All '•04 also see 
In re ll dliam Hastie, ii Cal , 451 bimilarly, an arrest should 
precede the application and a subsequent arrest will not confer 
on the petitioner a right to continue an application filed before 
the arrest Dtt Mai v Saudagar JIal, AIR 1927 Lali jS 9S 
I C , 8S5 Note that the Act mentions both ‘arrest and 
‘imprisonment,’ obMoush to guard against a possible conten 
tion that 'arrest' docs not include impnsoument and that the\ 
are distinct things as was contended in a Boniba\ case , 
Mahomed Hussem \ Rad/11 12 Bom 46 sec also /ti re 
Quarme, 8 Mad , 503 Note the use of the word or ’ 

Clause (c) : Attachment etc. The attachment mu«t 
be in cxccttlton of a decree for payment of monc^ The 
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“such” shows that the decree must be of the same nature as 
that referred to m clause (b) Attachment «ot »n ea^ccuhoti 
of decree (e g attachment before judgment) will be of no 
avail For the same reason, no insolvency petition can be 
founded on an attachment m execution ol a money aa-ard, 
comp Ram Sahat AI«U \ Joylall, 32 CWN 608 AIR 
15.S Cal 840 The attachment must be subsisting at the date 
of the presention of the insoUency petition So, where the 
, attachment is withdrawn or liquidated or the attached propert> 
IS ahead} sold, there is no right to present the petition The 
attachment must be against the insolvent's Property Cf 
Harish Chandra \ E I Coal Co , 16 C W N 733 {a case 
under the Presidency Act) , see also Jtimai v Muhammad 
Astm Ah 25 All, 204 23 A W N , 11 


Sub*sec4 ( 2 ) The provision of this sub section is new 
and IS intended to prevent a common abuse often made of the 
msoUetici law Formerly v/hen a debtor was m difficultv with 
his creditors, he would mahe an application for insolvencj, 
and as soon as he succeeded in obtaining an adjudication order 
in Ins favour he would abandon the proceeding But when he 
would again be pursued by his creditors he would resort to the 
Insolvency Court for fresh reliefs Thus, an insolvent would 
enjoj the immunit} that the insolvencj law conferred on him 
without fulfilling the obligations the smd law imposed on him 
Bead the following emphatic condemnation of this practice by 
Sir George Lowndes —“The mam defect in the old Act was 
that it lent itself verj largely to the devices of dishonest 
debtors As the Usurious loans Act was introduced for the 


protection of honest debtors against dishonest creditors, so an 
amended InsoUency Act is necessary for the protection of 
honest creditors against dishonest debtors I will pursue 

for the moment the course of the dishonest debtor , he files his 
petition and if he is in jail he automatically gets his release 
unc cr the existing Act and he is practicallv protected from 
going to jail ngam That is sufficient for him , that is all he 
wants he does not want to pay hjs debts , all he wishes is 
escape the pcnaltv of jail It is not necessarj' for him to 
apply for bis discharge and until he applies for it, the Court 
inn no power over his misdoings “ (for the 

niJl speech Ide suf>ra^ Before the passing of this Act cases 
rnnrl** n coHSidcfation before the 

^ Court m absence of clear provisions had to 
mherent jurisdiction in order to discourage such 
Co^m w processes of the 

1,^ C/ianrfra, 44 Cal , S99 See 

this Select Committee for introducing 

D 6, .X. amendment of 1927, 'ide 

4 . tipra This sub-section, implies that, apart from annub 
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iDcnt, a •second petition lies, \tTra. VenkaiagaTt \ Maddipatta, 
(1927) M \\ 176 AIR 1927 Mad, 179- 349 

It should be noticed that the Ica^c contemplated bj the 
sub-section is not iieccssarj in the case 
Lpdxc in which the previous application for 

insolvencj was dismissed before the 
order of adjudication In fact the refusal of an application 
for declaration of msohencj does not necessarily bar a second 
application for the «ame purpose, iluhatnniad*Shta v Mahabir 
Prasad, 15 ^ L J 57a The statute docs not provide "that a 
Iea\ e may be granted on questions of facts , nor does it provide 
that the District Court should not grant leave on questions of 
facts The matter is however, in the discretion of District 
Court, Shibjee Shah \ liira Lai, AIR 192S Pat 23 104 

I C 613 here an adjudication is annulled for omission to 
apply for discharge within the appointed time and such 
omission aro*:? from an impression m the insolvent’s mind that 
his estate having been under administration b\ the Official 
Receiver, he needed not to applj till the assets m the Receiver’s 
hand had been distributed among the creditors, leave here 
under should bo granted for a fresh application for adjudica 
tion Bell Ram \ ^lancol Pat \ I R lo’S Lali 452 ir" IC 
23 Leave should likewise be granted for fresh petition 
where the insolvent was misled bv an obscure order of the 
Court and failed to appK for discharge within the fixed time 
and in consequence hts adjudication was innulled H Gee v 
Shib \arain AIR 1929 Pat 184 118 I C 332 

Remedy on ex'parte order of annulment of adjudica* 
lion As to whether the remedy of a person aggrieved by 
an exparte order annulling an adjudication lies m a proceeding 
under O IX of the C P Code or in a petition hereunder vide 
\ emigopalachanoj \ Cbunmlal cited under sec 43 under the 
heading “Effect of annulment ’’ 

Effect of Presentation of Insolvency petition no 
Execution The mere presentation of an insolvencj appb 
cation does not prevent the execution of a decree Ram 
Bharsosey v Sohan Lai L R 5 A 40S AIR io->4 All 
20“ 82 I C I 

11. [§ 6 (2)] Every msohency petition shall 
^ ^ ho presented to a Court haxinff 

jurisdiction under this Act m 
any local area in which the 
debtor ordinaiih resides or cairies on business, 
or personally works for pain or if ho has been 
arrested or imprisoned whoie he is in custody: 
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[New] Provided that no objection as to the 
place of presentment shall be allowed by an^j Court 
in the exercise of appellate or revisional jurisdic- 
tion imless such objection was taken in the Court 
by which the petition %oas heard at the earliest 
possible opportunitpy and unless there has been a 
consequent failure of justice 

Review . This is sec 6 (2) of the Act of 1907 with the 
addition of a pronso and has its origin in sec. 4 (i) (d) of the 
English Bankruptcy Act, 1914 tinder which a petition will not 
be good unless the debtor is domiciled in England within a 
3 car before the date of the presentation of the petition and has 
ordinanl3 resided or had a dwelling house or a place of busi- 
ness 


I 


Jurisdiction Etery insoUency petition, whether by a 
creditor or by a debtor must be presented to a Court hazing 
jurisdiction under this Act As to which Courts ha%e juris- 
diction under this Act, see section 3 and the notes thereunder 
at pp 21 See also In re Taumcharau, 11 B L.R* App S5 
It should be noticed that the section oquaIl3' applies to a credi- 
tor’s and a debtor’s application The section does not say 
wliat will happen when a District Court enjoys a concurrent 
jurisdiction with a Subordinate Court We arc apt to thioh 
that m such a case the pnnaple of sec 15 of C P. Code will 
appl3 


Adjudication fay foreign Court does not affect jurisdic- 
tion under this Section Adjudication b\ a foreign Court, 
will not operate to preclude the filing of a petition for adjudica- 
tion under this Act, if jurisdiction of the Court can be invoked 
under this section Cf Rc a Debtor, (1922) 2 Ch 470 (C A ) 
Cf 4 j C L J 436 

Ordinarily resides or carries on business : The 

term residence” is an elastic o ' * 1 r 

of It cannot be given, Atittaba 
It ordinariK denotes the place 

and sleeps or where his family or servants cat, drink and sleep , 
K V \orih Curn, (1835) 4 B and C 953 "A man’s rest- 
rv'J?' 'S "'J"' I’c liabitiiall, sleeps” In rc Oldham, (1870) I 
I and Iia, is'! It is not convertible or identical with 
ownership. R \ rermauagb, (1S97) 2 IR 559 (564)* R . V 
vronf (1001) 2 I R 497 (510) The residence of a man is 
P pnnU the dv\clling and home where he is supposed usualh* 
0 ivc and sleep , it may also include a man’s business abode, 
the phcc where he IS to be found daih ; Kumud Nath Roy 

'-I Tint If *5 C W X 399 13 C L J. 

long residence is not neccssarj* ; even teniporan' 
c < tnee for a time and for a particular purpose is enough 
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to gi\c the Court jiinsdiction in insohcnc^ procccdiii'^s Abdul 
Ra ak \ Biisin/ddm, i" C\^ Jv 405 15 C L J 45“ The 
laiiGfuage of this ob«cr\ation has not Lccii hedged in by suitable 
hmitatwns luth the result that it has enabled miscnipiilous 
persons to practise fraud upon the law and bj temporary shift 
mgs and sojourn to dupe the JudlCJa^^ into granting adjiidici 
tion m an atmosphere bejond the reach of effectne opposition 
Under the Foghsli law aKo the residence inaj be a temporar> 
residence foe, a substantial time and for a particular purpose 
Cx-y-'afTT Hccgu/ird (iS*^) ^ cited with approial 

m 17 N 405 For an e-^haustuc commentarj on the 
meaning of the term see Amlahala \ Dhtrendra S'* C L J 
314 A foreigner who had a room in a hotel in London for 
18 months before presentation of a petition was deemed to b< 
a resident in England Re horns Ex parte Reynolds (x88j] 
S Moor X15 but a Scotsman who occasionallj comes anc 
stops m London is not so Re Ersltnc (1893) 10 T L R 32 
Residence does not necessanlj implj a permanent or coiitmu 
ous residence it is sufficient if the debtor is a bona fdt 
resident of the place for the tune being Rc De Momet ^2] 
Cal 653 Eakshmt Aarayan i Sttb'a fl/anna M\VN 

328 45 L J 129 AIR 1Q23 Mid 585 3 IC 4 Sc 

where a person r eside s with his relative s at a phcc for thi 
time being the InsoTTeiT^v Co irt ot That nlace will have juris 
diction to entertain his application for msolvcncv Hcnn Tl 0 in. 
1 iclor V Md Crul RItan 39 I C 4St sc j 0 L J 106 Ocn 
•sionallj leaving the place docs not take awav the coni m oi 
character of the residence 45 MLJ i-’9 3 IC 4 (supra) 

But this does not mean that casual stopping with a relative t 
a-'ceffain place will give jurisdiction to the Court ]\IadJc 
Pershand v TI alien 18 C W N 10150 Similarly where ' 
person takes a temporary residence at a place with the objee 
I of filing his schedule of insolvency there the Insolvcncv Cour 
j| of the localitj will refuse to entertain his in«olvencv petition 
* Sugamantam v Pitchai 10 I C 786 The Coi rts sho il( 
alwajs see whether the transtcrntorial applicatioi is inevitalh 
or it IS onlj a part of the scheme to evade or shut out opposi 
tion but It is regrettable that they seldom do so The tem 
“residence may be used in two senses the one denotin'^ tin 
ba''y.1v(.VA5a vnyiraWvwWct; 

and leg'll habitation His personal abode is where he con 
stantlj lives with his family Such an abode will be his legn 
habitation as well The personal and legal habitation maj no 
always be the same for instance a person has a pcmi'intn 
fanul> dwelling house at a place but pis cs a great portioi 
of his time with his familj in other places here the forme 
will be his legal and the latter his personal residence sc 
Afnhbala v Dhtrendra 32 CLJ 314 Both these sorts o 
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residences ma> create jurisdiction under this section There 
fore, a merchant residing at different places can be adjudicated 
b) the Court within whose jurisdiction he has his ancestral 
house and lands, /vait Iyer \ Offictal Receiver Tanjorc, (1925) 
M W N ygy When the jurisdiction of a Court is determined 
bj the residence of the insoHent, it will not be ousted simplj 
bj the fact that the majority of the insolvent’s creditors li\e 
outside the junsdiction of the Couit, Khelar Chtindcr \ De 
Monte 51 P R 1874 Residence is primarily a question of 
fact Ordmanlj , where a man is expected to be found all 
throughout the >ear that will be liis residence The terra is 


howc\er a flexible one In case of traders carrying on business 
at several places, their place of residence is mamfestlj the 
place where thev earn a living and do their daily work, nor 
does tint place cease to be their residence simply because for 
purposes of rest or recreation or family ties they occasionally 
return to the house where they and their family have been 
brought up Municipal Board v Hafir Alabaksh, 22 ALJ 
45" Cf ]\ alcot V Datficld 1854 Kny 534 loi RR 719 
u here a man keeps more than one establishment, each of them 
will be his residence Rc Motr (1884) 25 Ch D 605 , Re 
IVnght (1915} AC 717 If a man who is too poor to have 
a permanent or continuous residence at a place remains within 
the limits of a District the Court of that District will have 
jurisdiction notwithstanding the fact that he occasionally went 
?r ^eKshminarain v Stihramama 45 M L I 129 (1923) 
M W N 328 AIR 1923 Mad 585 73 I C 74, supra Djit 
a mere visitor or a person who puts up at a place with the 
simple object of obtaining benefit of the Act, cannot claim a 
similar position sec Re De Monict 21 Cal, ey^ufra"^ Hf 
also I B L R 84 (O C ) , 10 I C 7S6 {L B ) 

his section precludes a Court from exercising insolvency 
junsdic ion over a foreigner domialed and resident abroad, 
r a: Parte Blatn (1899) 15 Ch D 522 

The expression carry on business is a very elastic one, and 
almost incapable of definition and the 
c-irrv on Inkiness tribunal must m each case look to the 


vf„^ j j particular circumstances, Maharaja 

ilomndra Chandra \ Chundy Churn. 24 CWN 582, sc 31 
T \ ° Gosuamt Gtndhan v Goverdhone, 21 

lm<5in»»Qe ^n/1 S’ ^ ® 0X1 intcrest m a 

'lofl «;r.tn ^ what IS done, a share in the gain or 

me M ‘.f *'>' “<=‘''“1 method of ttork- 

hc^Md'l "" of the business at a place, 

' ' s'? “n business there, Knfa Ram 

io be corned on ^ busmens is deemed 

assets to bo pot in ni°wi debts undischarged and 

to ho (tot m and the appointment of the Keccivcr uould 
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not affect the question, GoJLmI Das v DuarKa Dass, 48 Mad , 
795 49 MLJ 457 22 LW 4H (1925) M W N 749 
AIR 1025 Mad 1249 

For a man "to carrj on business" at a place it is not neces 
san that he should have an office or regular place of business 
there , Grccsh Churtder \ CoUtns, 3 Hyde, 79 It is not also 
necessary that the business should be conducted by the debtor 
f’crsonalK it ma\ be carried on by lus agent, manager or 
servant , Cf Multhaia v Allan, 4 Mad , 209 , Kripa Ram v 
Mongol Sen, 19 A L J 696 AIR 1922 All 337 65 I C 73 
This IS obvious from the fact that the word "personally" is 
mentioned m the case of the works for gam and not in the case 
of buemess So where a firm carries on business through 
agents at a particular place the Court of that place has jurisdic- 
tion to adjudicate it insolvent though its pnncipal centre of 
busmess is elsewhere, Chelondas Mahandas v Rah Brothers, 
1925 Sind, 153 S3 I C 155 Cf A I R 1926 Sind, 18 97 

IC 446 

N B We have similar expressions in sections 16 and 20 
of the Code of Civil Procedure, 190S , so the cases under those 
sections may be referred to in this connection 

Has been arrested etc Compare this expression with 
the language of Clause (b) of Sec 10 above The expression no 
doubt here implies a substsltng arrest or imprisonment other 
wise how could the debtor be in custody It means the same 
thing as "under arrest etc " Sec p 91, ante Also see Jumat 
V Muhammad Aztm 25 All , 204 23 A W N 11 

The word “or" m the latter part of the first paragraph 
of the section has been used in its ordinary sense , it marks 
alternatives and gives the debtor an alternative choice It 
does not restrict the debtor to present his insolvency petition 
only to the Court within whose jurisdiction he is in custody , 
notwithstanding the arrest or imprisonment, he can apply even 
to Courts which have jurisdiction over Ins residence and place 
of business Ghansam Das v Fii/tindevn 5 S L R 259 15 

I C 830 

Proviso: Objection to territorial jurisdiction : 

The proviso is new It lays down that an objection as to tern 
tonal jurisdiction of a Court should not be allowed to be raised 
for the first time in an appeal or in a motion, and tbat such 
an objection should not at all be raised for the first time m 
an appeal or in a motion, and that such an objection should not 
at all be raised in an appeal or in a motion unless illegal exer- 
cise of jurisdiction has led to nitscarnage of justice Pcrt\a 
Kartippan v Ansappa, 21 LW 52 AIR 1925 Mad 4S3 86 
IC 229, Kast Iyer v ^ Official Receiver, Tanjore, (1925) 
JI W N 797 23 LW 353 AIR 1926 Mad 228 93 IC. ' 

7 
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914 Objections as to jtmsdictioc can be raised before an 
appellate or re\isionaI Court onlj under two conditions — (a) 
when such objection was taken in the Court of first instance 
and (b) when such illegal cNcrcise of jurisdiction has caused 
failure of justice Cf Ibid 


Earliest opportunily’' An objection as to junsdiction 
ought to be taken at the earliest opportiinitj , such an objection 
should not be allowed after the objecting party had taken the 
chance of a decision in his favour on the merits, Ca: i'arlr 
Sninba«A,5, (1879) ii Ch D 525 (537) , Ex Parle Butters, In 
re Harrison, (iSSo) 14 Ch D 265 

This proMso has been found necessarj to undo the effect 
of the decision in Madho Pershad \ Walton, iS CWN 1050, 
which has held that the principle of sec ai of C P C^e, 
190S that no objection as to the place of suing shall be allowed 
hy anj appellate Court does not apply to msoUency proceed 
mgs and therefore proceedings m a Court having no junsdic 
tion are liable to be set aside The. reason for the introduction 
of t^his protiso has been thus explained by the Select Committee 
— Section 6 (2) (now sec ii) lays dovm where an insolvency 
petition 1$ to be presented but docs not contain any saiing 
m the event of the petition being presented in the wrong Court 
rile point was raised in \fadho Pershad \ iraflOB iS CWN 
1050 20 I C 170, where the insolvent successfully presented 
an appeal on tlm ground that the petition had been presented 
m the wrong Court This proviso is intended to stop this 
loophole in the existing law ” 


petition on dismissal for want of jurisdiction' 
W icrc a petition is dismissed for want of junsdiction, it is 
nm petitioner to present a fresh petition in the 

proper Court ^fadlio Pershad v II aflon, iS C \V Iv 1050 20, 


12. [§ 6(1)] Every insolvency petition 
verificoiioa of p,ut „ Shall bo IS vvntiDg and shall be 
, signed and \eriFied in the 
Procedure, 

ms, for signing and Yenfymg plaints 

5*"® '® 6 fi) with the onus 

Code with procedure laid down in the ‘^id 

IS apnJicnblp of plaints shall, so far as it 

now^ forms n *” petitions” which 

IZ-n iTal ?il ^ *8 This section lavs 

fs) it shall msoUenej, petition iball be in wnting 

bj 0 VI rr ta manner prescribed 

J U Vi, rr 14 rs of ih. Code of Cinl Procedure, 
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Signed and \erified As m O VI r 14 the petition 
be signed by the part} and his pleader If the petitioner, 
b} reason of his absence or an} other good cause, is unable 
to sign the application himself, it ma} be signed b} his duly 
^uthori'ied agent The petition shall also be \enfied at the 
foot bi the party or b} some other person proved to the satis 
faction of the Court to be acquainted with the facts of the 
case see 0 VI, r 15, CPC Ct In re a Debtor (1910) •> 

K. B 59 Unless the petition be dul} verified there can be no 
adjudication order , see In re Bethal Das 12 C W N 538 The 
section uses the uord shall which necessitates strict compli 
ance with the requirements hereof If the msolvent is unable 
■to \enfy the schedule on account of his absence from India 
at should be \enfied by an affidavit sworn before a Notar} 
public or the Bntish Consul In re Anstnither ii BLR Ap 
As to the mode of verification on behalf of a Bank see 
RaiiLamal \ Bank of Bengal 5 C V N 91 also O xxix r 
I C P C Havnng regard to the corresponding provision of the 
C P Code it seems hkely that defective signatures and ven 
fications can be allowed to be amended see Rajit Ram v 
Katesar 18 All 396 Basdeo v John Smtdt 22 All 55 As 
to the signing of an insolvency petition by a firm see Calcutta 
Rules (new) 19 22 and 24 also Sattsh Chandra v Finn of 
Rajnaraxn Pakhira 72 I C 60 cited under sec 79 infra A 
■creditor s petition ma\ be signed bv his attorney Ex parte 
Richards (1884) 14 Q B D 22 

13 [§ 11 ] (1) Every insolvency petition pre 
sented by a debtor shall con 
Contents of petition tain the following particulars 
namely — 

(a) a statement that the debtor is unable to 
pay his debts 

(&) the place where he ordinarily resides or 
carries on business or personally 
works for gain or if he has been 
airested or impiisoned the place 
where he is in custody 
(c) the Court (if any) bv whose order he has 
been arrested or imprisoned or bj 
which an older has been made for the 
attachment of his piopeitj together 
with paiticulars of the decree in 
respect of which ana such order has y 
been made 
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{d) the amount and particulars of all 
pecuniary claims against him 
togethei with the names and rcsi 
dences of his creditors so far as they 
are known to, or can by the o-Yercise 
of reasonable care and diligence be 
ascertained by him, 

(e) the amount and particulars of all his 
property, together with — 

( 1 ) a specification of the value of all 
such property not consisting of 
money, 

(n) the place or places at which any 
such pioperty is to be found, and 
(Ml) a declaration of his willingness to 
place at the disposal of the Court 
all such property save in so far 
as it includes such particulars 
(not being his books of account) 
as are exempted by the Code of 
Civil Procedure, 1908, or by any 
other enactment for the time 
being in force from liability to 
attachment and sale in execution 
of a decree, 

[New] (/) a statement whether the debtor 
has on any previous occasion filed a 
petition to he adpidged an insolvent, 
and {where such a petition has been 
filed)— ^ 

(0 if such petition has been dismissed, 
the reasons for such dismissal or, 
(n") if the debtor has been adjudged an 
insolvent, concise particulars of 
the insolvency, including a state 
merit whether any premous ad 
indication has been annulled 
and, if so, the grounds therefor 
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(2) Every insohenCA petition presented by a 
creditor or creditors shall set forth the paiticulars 
regarding the debtoi specified in clause (&) of sub 
section (1) and shall also specify — 

(a) the act of insohencj committed by such 
debtor togethei with the date of its 
commission and 

the amount and particulars of his or 
Iheir pecuniaiy claim or claims 
against such debtoi 

Review This is old sec ii with the addition of a new 
clause n’ clause (/) tde supra Cf sec 6 (i) of the Bank 
Tuptcj Act 1914 

Arrangement of the Section It contains two clauses-— 
Clause (i) refers to an iQSolvenc> petition by the debtor, and 
clause (2) refers to that b> the creditor Clause (i) contains 
SIX sub clauses mentioning various particulars which as far 
as practicable should be stated in tbe debtor s application Of 
these the particulars m clause (6) should be stated even m the 
creditor s petition Sub-clauses (a) and (b) of sub-section (a) 
contain additional particulars to be speafied in the creditor s 
petition 

Effect of mis-statement The section uses the word 
shall so It IS obligatory upon the creditor or the debtor as 
the case maj be to supply the necessar5 particulars mentioned 
in the section If the necessary particulars are omitted the 
petition should be returned to the party for amendment A 
petition in which the act of insolvency or the date of its com 
mission IS not duly set out may be allowed to be amended Re 
Diinhill {1800) 62 LT 943 7 Mor 233 (1894} 2 QB 234 

The Court has power to allow amend 
Poier of Amendment ment of a petition even after the 
making of the receiving order Re a. 
Debtor (1922) 2 Ch 470 (C A ) (1922) 2KB 109 (C A ) 

Alls statement of particulars of all the pecuniary claims 
against the debtor m his petition does not disentitle him to an 
order of adjudication Kanm Daksk v Maltabia Santa la I C 
6S5 (Cal ) Even when such mis statement is the result of bad 
faith on the part of the insolvent that would not stand m the 
wa} of his obtaining an adjudication order though the pro 
pnet} of his conduct maj subsequentlj be reviewed and 
penalised So it has been maintained that when the insolvent 
includes bogus debts in his schedule he is guiltj of bad faith 
mul can suitably be dealt with at a later stage Mantlal v/’ 
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Z?/aca* an Paj, 36 I C 24 (^ 11 ) « smularl\ , concealment cl 
the in«ol\ent's properties from the list of his asciets is no- 
FTountl for refusini? adjudication, Jeer \ Ransaswanu *,6 
^fad , 402 , 'ee aho \ Gixntur Collon. ^filfs Ld , 

14 MLT 5S7 (iQt4) M V\ N ist , Lavnii Banfc Lid \ 
Ram Ciardra, 46 Bom , 751 34 Bom , LR 292 AIR 

19:3 Bora So 67 I C 338 

Amendment is permissible if neccssai^ particulars are 
omitted from the petition, see O \^, r 17, C P Code read- 
vnth sec i; of this Act , also <ec 109 (3) o! the Bnglish BatvV 
rupta Act, 1914 , comp il/oliomcd \ G P Gtinmr 

& Co IQ I C tg Tor araendraent in ca‘=e of nus-stateraeut 
"•tdf under the last heading Ordinarily, on amendment of a 
biukmptcv notice is not allowed except m the case of merclv 
formal defects Ex f'arle Rolands. (1S91) S Morr So As to- 
how ail omission to mention a *ecunt> was allowed to he- 
rectified bv means of amendment «ee Re a Dehlof, suPra \n 
omission to state that the petitioner is a secured creditor or 
to talue the secuntj is curable br amendment, but an amend 
ment shifting the cause of action ^0 as to defeat a possible 
pica of limitation is not permi«sible, Gwnnir dr* Co \ IfaJiominr 
7,“ Mad s^s An amendment to bnnR in the names 
of new creditors as joint petitioners for m«oKcncn is not per 
ni^«ible after 3 months from the act of insoltencN upon which 
the petitioo is founded, Rc ^^a md. (1895) i Q B 104 In a 
case where a petition presented b\ a bare tnistee was dismissed 
on the STound of non joinder of the mfni gue trust the Court 
of appeal f:a\e lea\e more than 3 months after the prc<!entn*- 
lion of the petition to amend b\ addme the ceitni 9«r In/rL 
Tr Parle Death 14 Q B D 1R4 Cf Re ElUs. 4 Mor o':? 
Ihe general conditions on which an amendment mac be 
allowed b\ a Court of hw will be found summansed m the cn^e 
of Ltendra \alh Kc, ^ jJa, /anoii Nath Ros 22 C W N' 
611 Comp also (^yanendra \ath \ Patesh \ath. 

C \s \ -3 


t-K,? ^.*1 to pay Unless unable to pa\ his 

debtor is not entitled to pre<ent an insol\enc\ 
pc i ion see «ec 10 ante -tnd the notes thereunder , <ce also 

^5 The alle^ralion of 

xnaluhti to paj the debts is a substantial part of the debtor’s 
J ^7^ «i‘«u<mt and want of proof of that fact 

t/tme/ % present a bankniptc\ petition, 

Uafnc/uman^af^aiafammaf s Bafummi, fiQ-R) M W N’ 63 
Such inability to pnw 
«< f ' rroxed, ,t will be sufTicicnt if a Prtma 

( Z'r:': ;;rrc' t:;- =’ 
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Clause ( b) : Ordinarily resides Sec pp 94-95, ante 
Clause (c) : Has been arrested See p 97, ante 
See aUo sec n and the notes thereunder The arrest must 
be a subsisting and not a long-dropped one, Jtimat v 
iluhammad Kazim, 25 All , 204 23 A W N ii 

Sub-Clause (d): All pecuniary Claims Such claims 
include all the debts pro\eable imder sec 34 (i) of this Act 
A statement m the petition as to the debt of a creditor will 
operate as an acknouledgmcnt within the meaning of sec 19 
of the Limitation Act, Kam Pal \ Nanda Lai, 16 C W N 346 
See also 16 C W N 840 Arrears of maintenance due from 
the msohent are his debts and should be mentioned in the 
schedule, Tokee Btbcc \ Abdool Khan, 5 Cal , 536 , 5 C L R 
45S As to the effect of mis slalcmciit of particulars of 
pecuniary claims, xtde 19 I C 15 (Cal), supra 

As to the risk that a debtor would run bj omitting from 
the list the particulars of all pecuniary claims against him 
together with the names and residences of his creditors under 
the clause, see Viaii Goman Stngh v Ganesh Lai, 35 P R 
18S8 

Sub Clause (e) This clause requires all the debtor’s 
assets to be mentioned in the schedule Money due to an 
msohent from a Provident Fund is part of his assets and 
should be mentioned m the schedule Jn re Chrewsbur}, to 
Bom , 313 

SnbCfatiie (t) Monej has been excluded for this simple 
reason that it does not require to be \alued 

Sub C/aw5e (n) The petition should state the place or 
places where the moveables mentioned in the schedule are to 
be found, H alktns v Roheent Bulliib, to B L R Ap ii 

8wb Clause (m) Declaration of Willingness This 
declaration is formal such willingness may be implied from 
the \ery fact of Ins application for insolvenc> Whether the 
debtor be willing or unwilling tint does not matter, because 
the very effect of an adjiulicstion order is to vest his property 
in the Court or a Receiver see 28 post and the notes 

thereunder One cannot apply for insolvency and at the same 
time be unwilling to part with his propert\ Such declaration J 
should be 111 respect of all his properties excepting such off 
them as are exempted b\ sec 60 of the Code of Ci\*il Procedure! 
tracx aJLta.ghm.eo.t This. cvccJSttjuOT. bwM.e.ver d/A t<x'| 

account books though not liable to attachment w itbm sec 60 
of the C P Code The insoUcnt should be prepared to make 
o\er his account books to the Court The reason for this is 
perhaps that the> plaj a \cr\ important part in the ascertain- 
ment of the assets and liabilities of the debtor 

By any other Enactment Cf The Indian Marine Av.4 
(Act XIV 1887), sec 81 The Bhagadan \ct (Bom Act 
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of 1662) , The Pensions Act (Act XXIII of 1S71), secs 4 an^ 
II under v,hich pensions cannot be attached The Piovidwt 
Fund Act (Act XEX of 1925), Sec 4 The Ilundelkhand 
Land Alienation Act The Agra Tenincj Act and the other 
Tenancy Acts of the different proimces and so on Also «cc 
the notes and cases under sec 28, sub-sec (5) Agncultural 
holdings under C V Tenanc> Act ore exempt from attachment, 
Sttaram \ Shk Sardar 13 N L R 215 42 I C 710 


Clause (f) This clause is neu The introduction of 
this clause has been necessitated by the enactment of the new 
provision in cl (2) of sec 10 This clause provides that the 
debtor should also state in hts application whether he filed anj 
insolvency petition on a previous occasion, and if so, what was 
the result thereof that js, whether the same was dismissed or 
he was adjudged an insolvent thereupon, of course, alwa>s 
giving the reasons or grounds therefor An early disclosure 
about previous insolvency petitions will go to prevent all 
possible attempts to evade the provisions of soc 10 cl (A, 
.which oblige an insolvent to seek permission from the Court 
after submitting himself to the Court’s scrutiny as to hiS pre» 
vjous conduct arid general intention The rejection of a 
previous application does not however bar a second application 
xof the same purpose. Mhd Shia \ Mahabir, 15 A L J 57 * 
40 I C 445 Nor is dismissal for 
piunis^vl for defftolt default of the previous petition a bar 
fan freajt flpplicati<n to a second petition, Shaik Abdul Am 
V Lalil Chandar, 23 CWN cbrsi 
Ci/O, especially when a new cause of action his arisen 
Out of arrest in execution of a decree subsequent to the 
dismissal of the former application. J?am Prasad v Mahadeb, 
® 3^5 61 IC 870, also Yerra Vcnkalagxn 

V Maddipatla honat’fa (1927) M W N 176 AIR iq*? 
'Ia( s-Q loi I C 349 which says Ihit see 10 (a) of the Act 
implies that apart from annulment, a second petition lies nde 
also the tiofes at p 44 Cf Saltf; Smgh v Ram Kisheti. 10 
A L J SI . Abdul Asts v Habid fl/istri 40 I C 259 . Chaulli 
tilt. 1928 Pat 116 107 I C 842 

under the repealed Act such a disclosure was not necessary 
ami therefore i petition could not be dismissed for the mere 
omission to do so Muhammad Shta v Mahabir, 15 ALJ 
52 40 I C 4J5 In this connection a question of some 

interest mij arise is to whether n fresh apphtation for ad 
judication on the same ficts bj a 
ihf maintainable The question 

IS not free from difficulty and must be 
TI... ^ dcciifci! according to the mcnis of each 
Bit consensus of opinion points to the following 
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conclusions (i) If the new applicntion is bena fidi nnd i< the 
c„tcoine oi a mtural cncxnncc nmiiut from the misfortune 
attending an earlier application, the Court will entertnm it 
<21 But on the other hand if it is for an inequitable or collateral 
purpose it will be lookctl upon as an abii«e of the process of 
the Court and mil ncccs<anl\ not be coimtcinnced sec F r 
i'arte Ktnc (iS"6) , Ch D 461 , Ev {•arte Grtjnn (1S70I 12 
Ch D 4*^ , Fx farte T-\ntc (tS*^) 15 Ch D 125 , Re UcUs, 
(looil 2KB , f?c Sahhaf'atti 21 Bom 207 , Shctl}[, 
Samtruddtn \ KadunwM 12 CLJ 445 15 C W X 244, 

Jifflfcfiarii \ Gof'al Chandra, 21 CWX 2oS followed m Re 
Ballai Chand SefOa-^ee, 27 C \V N 739 (a case under the 
Presidenci Towns Insolvcncr Act) It has been held in a 
I^hore case that the dismissal of the first petition for insol- 
tenev because of failure to produce ctidencc does not bar the 
■^cond petition on the jteneral principles of rfj judicata ns in 
the prenous case there was no Inal on the ments, Hasan Dm 
^ Ktrpa Ram, AIR 1928 Lah 374 109 I C 86 Sec 10 (2) 

prondes a special procedure b\ means of winch a debtor, in 
respect of whom an order of adjudication has been annulled 
tinder sec 43. can get his remedx, therefore it will not bo 
open to the InsoUenct Court, in such a case to set aside its 
order under the pro\i«ions of O ix of the C P Code, IVair 
Sof>ahehartar \ Chnndal, 49 Mad 935 51MLJ 209 (1956) 
"kiwis' 674 AIR 1926 Mad 942 .97 I C 706 

Where an application made bv a debtor for insoUcnci 
was rejected as also the application 
Dismissal of prenoas made b> a creditor for adjudication os 
debtor or insolvent of the said debtor and there- 
another a^lication ^bv tipon another creditor made a similar 
anotiifr creditor application, the Court held that the 

dismissal of the prenous application 
did not operate as res judicata m the later proceeding thouch 
the second applicant was a party to the first application, 
C/iatifhmal \ Khem Karam, AIR 192S Pat 116 107 IC 

S42 

A person who has been declared an insolvent cannot 
applj for *1 second order of adjudica 
apphMtion for j,c i,,,s obtained an order for v 

ebaie discharge or until his previous ^Ijiuli 

cation has been annulled, Knwi Das v 
RuUan Husam, 6 OWN loo AIR I 020 Oudh t\o 115 
I C 107 As to fresh application on an alleged act of insolvcncj 
committed during the operation of n previous tnnhniptcv 
proceeding see I achmi Chand v Beptn Behan, 32 C M N 716 
(a case under the Presidcncj -Towns insoivcnev Act) 

Sub-Sec. ( 2 ) (i) A petition bj a creditor si 

contain the particulars specified in cl (b) of Sub-section 
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that ls^ those regarding the debtor’s residence and place of 
business and the place where the debtor is in ctistody, \i 
arrested or imprisoned , (11) It should also specify the act of 
msolvencjf relied on and the date thereof, (111) the amount of 
debt m the case of a single creditor and the aggregate amcnint 
m the case of plurality of creditors joining in the petition 
It seems that if the act of insolvencj is not set out m the 
petition, the petition will be incompetent Cf Vasanjt Maiji 
\ Midu Ranchod, 50 Bom , 624 

For residence etc See pp 94 95 ante The dale i& 
necessary for the limitation provided in sec 9 (i) (c) Names 
of new creditors cannot be put in the petition by wa> of 
amendment after the lapse of three months from the act of 
u solvencj on which the petition is founded. Re Maund, (iSgs) 
X QB 1Q4 As to whether a crerlitor can avail himself of an 
act of insolvency committed on a date on which he was not 
me creditor of the insolvent see Mtiha \ Lakshminaree. 13 
L W 141 6i r C 756 

In the petition of a secured creditor the particulars men 
tioned in sec g (c) must be stated 


14 . [| 7 .] 

Withdrawal of rietJ 
tioiis 


No petition, whether presented by 
a debtor or by a creditor, shall 
be withdrawn without the 
leave of the Court 


K^»ew This section corresponds to secs 5 (7) and 6 (2) 
^ English Bankruptcy Act, 1914 and secs 15 fa) and 13 
Of t/ie Presidem-y Towns Insolvent^ Act III of 1909 It usc= 
he word ■■petition” and not insolvency petition” winch is 
used m the preceding sections So all manner of petitions 
purview of the section This prohibition 
ag^st the Withdrawal of an insolvencv petition without the 
the Court serves to check the use of the baok- 
collateral purposes or as an abuse of the pro 
■»r Y ^ KoppurajuTTu V GtiniuT, (1914) 

infra ^ 22 I C 376 Gadigi Mtidap{>a v Parames'wafa, 


. msohenev petition whether presented 

withdrawn except 

T \V f the Court, Gadtgt Mudappa v Paramesuara 

X 92 S Mad 342 Sj IC 303 Before 
* any such leave it should be informed of the 
th7f the proposed terms of withdrawal, so 

judgment as to whether it is a fit case 
/or a Jo«mg a wnthdrawal. Rc Rebro, (looo) 2 Q B 316 Leave 
m granted simpl> on the ground that the debtor has 
come to an arrangement with his creditors If the Court is 
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that tlic parties <Ic<Jre to take the case out of Court, 
the proper course is to dismiss the petition In rc Pyartchand^ 
6 B L K ^5$ If a petitioning creditor after settlinq; Ins claim 
^Tth the in«ol\ent applies to the Court for permission to 
^thdrau the insolvcnci petition it is open to the Court to 
refuse lea\c and to pass an order of adjudication, Gadi^i 
"Mudaftpa a ParamM lara, supra A 
No T^ithdranal a/ter petition for insohencj should not be 
adjnd cation alloned to be withdrawn after an order 

of adjudication has been made In re 
Plewng Shad &“ Co 10 S L R 4'* 35 I C 539 especially 

tf the msohent is adjudicated on his own petition Cf 
^aung Ifjint \ Official Astignee 3 Rang 313 AIR 1925 
^rig j3i 90 I C 969 Rc SubraH Jan 38 Bom , 200 15 

Bom L R -48 20 I C 859 Re Hester (1S89) 22 Q B D 
032 6 Morrell 85 After adjudication is made the insolvent 

Cannot be allowed to withoraw his petition on the ground 
that he has settled with his creditors Re Snbrah Jan supra 
adjudication nor is a petitioning creditor entitled to settle- 
his claim wTth the debtor out of Court and withdraw from the 
proceeding In re Shtelal 16 Bom L R 365 40 I C 207 

It was perhaps on this pnnciplc that the Calcutta High Court 
Tecentiv refused to recognise a private arTancement with the 
weditors and payment to them in accordance therewith 
Peharilal \ Harsookdas CWN 13 6t I C 901 Cf 
Rc Subrah Jan Mohamed 38 Bom 200 15 Bom I R “48 

20 I C Ss9 supra The English rule under which leave to- 
wthdraw may be given after the making of a receiving order 
furnishes no justification for withdrawal after adjudication 
After an adjudication order is made there is no backing out 
of It except bv its annulment or b\ an order of discharge and 
a simple application for withdrawal from the petition cannot 
be used as a device to get rid of the adjudication 35 I C 539 
supra The Court cannot impose am condition as to creditor s 
costs being paid precedent to permission for withdrawal 
ffaridfls 51 ah \ Jamna Das 17 All 156 

The effect of an order of nithclmval after the propertv 
has been vested in the Official Assignee is not to diveSt the 
Official Assignee and revest the propertv in the insolvent so 
the Official Assignee who has alrendv instituted a smt m 
respect of a debtor s propertv can continue it after the order 
of withdrawal Han Sajan \ Maclcod 3'’ Bom 3 i 10 Bom 
L R 178 

An infant mav be allowed to with Iraw lus petition 7 »i re 
Hansraj Maljt Bom 411 but it is doubtful whether such 
withdrawal comes within the purview of this section It seems 
that this section refers onlv to those petitions which have 
been jnsllj presented and over which the Court has jurisdiction 
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It IS obvious that notwithstanding the order of withdrawal, 
the mere fact that the debtor filed the insolvency petition 
remains an act of insolvency within the meaning of sec 6 (/) 
to sustain a creditor's petition 

Notice Though the section does not say anj thing 
about the question of notice being given by the petitioner 
(whether he be the debtor or a creditor) to the other parties 
to the uisohencj proceedings, still the Court should not grant 
any withdrawal without anj notice to the parties who may be 
affected by its order, on the general principle of audi altcrcm 
partem (hear the other side) Cf Raja Debt Baksh v Hahtb 
Shah 17 C W N 892 , also read the cases under the heading 
“Notice ’ under sec 19 tnfra Also Re Stibratt Jan 3S 
Bom 200 No language can be too strong to condemn the 
inveterate practice of the Maffusil Courts of making cx parte 
■Orders to the detriment of opposite parties without giving 
proper notice to them 


Leave of Court There is no withdrawal of a bank 
ruptcy petition without the leave of the Court The Court 
may grant leave for the withdrawal of a creditor’s petition oO 
being apprised of the facts and terms of withdrawal, Re Bebro, 
(1900) a Q B 316 Vide notes and coses under the heading 
*''\\itlidrawar’ supra Leave to withdraw is, in many cases, 
granted if there is no opposition inspite of notice Cf 
Siibrati Jan, 38 Bom 200 , but that is not a very sound 
principle to proceed on Even m ex parte cases the Court 
should before granting an> leave, scrutinise the facts of the 
case and see whether the circumstances 
Leave is d scretionan are such os would justify a withdrawal 
It is always discretionary with the 
Court to grant or to refuse leave to withdraw , but the discrc 
tion should be cNercised in a judicial manner wnth reference 
. to the merits of each individual case Such leave should be 
I refused to a pctitionmg creditor if the withdrawal prayed for 
^4 IS dommcntal to the interests of the other creditors Leave 
to withdraw may be granted to a debtor who has satisfied his 
just creditors although creditors, whose claims are disputed 
and are not buna fide, oppose the grant of such leave, Tulstdas 
LcMha, V Bhant Khand Colton liUlls 39 Bom . 47 


15. [§ 8 ] Where two or wore insolvency 
co„,oiito,on o! PM, Rflil'ons are presented against 
lions tne same debtor, or where 

separate petitions are presented 
against joint debtors, the Court may consolidate 
the pr^eedings or any of them, on such terms 
AS the Court thinks fit 
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The Section This n old «ec S and corresponds to 
iio of the English B'lukroptcj Act, 1914 It should be 
noticed that the «ection contemplates onl> iiisoKency petitions 
against the debtor or debtors *md not those b3 him or them 
Therefore it cannot be called m aid to jiistifj a plurality of 
petitions b\ the ^amc debtor or the consolidation of separate 
petitions filed In the yomt debtors or the consolidation of the 
debtor’s petition nith that of the creditor See Ex t>arSe 
Haines 3 De G &. J 58 27 LJ Bk 33 In tins connection 

tide also the notes under <cl 30 i«/ra also sec Ex fade 
Haclcnzic (1875) 20 Eq 75S The l-inKuace of the section 
seems to sugjjcst that the section is confined to petitions 
presented in the ia»ic Court but such 1 restricted mterpreta 
bon nould lead to ob\nous injustice, and in that respect the 
language of the section is faiilt% 

The object of this section is to minimise the expenses 
and troubles of the parties to in«oheijci proceedings os nell 
as to economise public time It pretents multiplicity of pro- 
ceedings and ^a\es the debtor from unnecessary harassments 
Petitions founded on different acts of insohencv may be 
Consolidated Thus ubere the members of a partnership 
business become in«oi\eot at different times, proceedings 
gainst them ma\ be consolidated. Rc iireaves Ex pade 
Official Reccuer (1904) 2KB 493 , see also In re Abbott 
(^^94) 1 Q B 442 Hardhian \ Shatitsvndar, 60 P R iSSS , 
Mttharaj jifall \ Mira Mall 37 P rS97 consolidating 
seteral petitions it may be necessary to transfer a case from 
one place to another Thus m Rc Stick Ex pade Martin, 
(rSSdj 3 Morr 78, one petition uas presented at Swansea the 
^ace of business of the insolvent and another m London 
The Court directed the transfer of the London case to Swansea 
As to the power of transferring insolvency cases, vide notes 
at p 48 ante 


The Debtor has 
lociis slanai to cppi 

consolidation 


A debtor has no right to oppose an 
application lor consolidation , see Ex 
parte Mackenzie, 20 Eq 7S8 ("61), 
supra 


Separate petitions against joint debtors According 
to some opinion the Act does not permit a single petition for 
adjudication against seicrnl joint debtors though when separate 
applications are filed against them tlicy can be consolidated 
under this section As to whether a joint ipplication can be 
maintained against sticral persons sec /inh Charm i Han- 
viohan, 31 CLJ 206 34 CWN. 461 5S IC stt It . 

has been held that a joint application bi scicral judgment ^ 
debtors to bt adjudged au insoUent ts not allowable 5arado 
Rrosad I Ram ^ukh 2 CLJ yifi Cf C7/m/am Haidar \ / 
Mogal Sen Desraj AIR 1926 Lah 235 9S I C 425 The'' 
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Afadras High Court has howe\er ruled that a single apphca 
tion tnai be made b> a creditor agamst the members of a joint 
Hindu familj to declare them insolvents if there is a joint act 
of insolvency The real test m such a case is whether, if the 
application is treated as a suit it would be bad for multi 
fariousness BoUsetti Mamayya v Kolia K Rtce Bfjll Co 44 
^^ad Sio 40 M L J 570 (1921) M W N 330 29 M L T 

••SS 14 L W 428 63 I C 916 Following this case the 

Rangoon High Court has held that a single petition m insol 
vciicy may be filed against a Burmese and his wife if they 
are jointly indebted to the petitioning creditor and have com 
mittccl a joint act of insolvency, Maung Kyt Oh v /Irwna 
chalam 2 Rang 309 AIR 1025 Rangoon. 36 84 I C 96S 
In Alainitu puntiiah v Firm Sagarajee Kasantial, 51 ML 3 
12 (1926) MWN 9S3 24L\V 867 AIR 1927 Mad, 

I •’4 99 I C 185 — a case of joint partners— the learned Judges 

have gone a step further and held that if the test laid down 
in 44 Mad 810 be fulfilled a joint application may be main 
tamed even in the absence of a joint act of msoUeoev For 
''"Other case of partners sec Khookwat v U^'ocl Tati, 19 Cal , 
223 (P C ) In this connection see aUo Vital v Ram Chandra 
ig N L R 128 AIR 1923 Nag 557 72 I C 327 and the 

^^*®'ODs of sec 79 (a) ^c) under which the debtor can be a 

16 [I 9.] Where the petitioner does not 

Peer ,0 diligence on 

naRc oi proceedtngs petition, the CoUtt may 

, "'ubgtitute as petitioner anj 

other creditor to whom the debtor mav be in 
aebteci in the amount required by this Act in the 
C'lso of a petitioning cieaitor 

^ corresponds to sec JH of 
gbsh Bankrupt^ Act 1914, as amended in 1926 

section This section empowers the Court to 

(or another when the latter does not 

petition with due diligence The 

« (be petitioning creditor 

tu (nr his own benefit but for the 

nlptio-p 1 tp ^ creditors generally He is supposed to be 
pledged to support the proceeding m all its stages see Robson 
fn ' 1 word petitioner” m this 'section obviously refers 

tip expression ‘any other” before 

stibctihitrri makes it abundantly clear But the 

that I'! th requirements of sec 9 

be n 5 “? amount to Rs 500 and must 

of the months 

insolvency relied on No order can be made 
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under this section, the effect of which would be to extend the 
period of three months from the date of the act of msolvencj. 

Lx parte Maugham, (18SS) 21 Q B D 21 5 Mor 152 Cf 

In TC Maund {1S95) i Q B 194 43 \V R 207 , but the Rangoon 
High Court IS of opinion, that if the original creditor s peti 
tion was validl} presented, no question of fresh act of insol 
venc> would arise upon substitution under this section, 
Sathappa \ Cheiiy Firm, 7 Rang 7S5 AIR 1929 Rang 
291 122 I C 285 According to this case the effect of substi 

tution IS that the substituted creditor takes the place of the 
first petitioning creditor ab imtio and is entitled to prosecute 
the onginal petition as if it were his own petition This 
seems to be a ver^ sensible view, because the object of the 
section seems to be to prevent other creditors from being 
injured by the action of one creditor w'ho by reason of collu 
Sion or otherwise, may not diligently prosecute the petition 
If the substituted creditor’s petition be regarded as a new 
proceeding this object will be frustrated see Dmavatt 
Venkata Hanumantha v Gangayya 51 Mad 594 (1928) 

AI W ^ 391 53 MLJ 168 AIR 102S Mad 608 no 

I C 611 So It follows that the substituted creditor’s debt 
need not be actionable on the date of substitution it is quite ^ 
enough that it was actionable and not time barred on the onginal 
date Ibid 

Ordinanly the original petitioning creditor has the 
carnage of the proceeding so it is he who must have the 
notices properly served at his own expense and bring the 
petition to hearing Dasagopal v Bban}t "b Bom 161 But 

if such creditor is colluding with the debtor this section will 
enable the Court to proceed with the 
Procedure on substitu insolvency matter, as in the interest of 
tion the commercial morality of a country , 

the Court ought to move in a matter 
like this and enforce stnct trade honesty It seems that in 
cases where the debtor does not appear fresh notices should 
be issued to the debtor upon substitution of one creditor by 
another under this section Lord Caims thus observes in Re 
Bnslow L R 3 Ch 247 "It would be contrary not onlv to 
the first principles of bankruptcy law, but every forensic pro 
ceedmg that we are acquainted with where yon are proceeding 
upon notice that you should, t« the absence of appearance 
and before appearance entirely shift the foundations of the 
case upon which you are proceeding’’ 

17. [§ 10.] If a debtor by or against whom 

Continuance of pro- mSolvCnC> petition haS 

ceedings on death of boeii presented dies the pio 
ceedings m the mattei shall 
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unless the Court otherxAise orders, be continued 
so far as may be necessary for the fealisation and 
distribution of the property of the debtor 

Change of Law This is old sec jo with the addition 
of the clause ‘ So far as maj be necessar> for the realisation 
and distribution of the propertj of the debtor " This amend 
nient makes it clear that the object of continuing proceedings 
on the death of the debtor is for the purpose only of realising 
and distributing his propertj”- — Notes on Clauses See 
I enkatarania lycr \ Official Reecner tnfra also sec 112 of 
the Binkruptcj Act, 1914 as amended m 1926 

Object and Scope of the Section The object of the 
section IS to render the realisation and distribution of the 
insolvents estate possible notwithstanding his death, Naratn 
Singh V C UT Baksh Stngh 9 Lah 306 29 Punj L R 399 

AIR 1928 Lih ng 107 IC 281 It should be noticed 
that although death i laces the debtor bejond the jurisdiction 
of the Court still the Court retains some control over his 
estate for the purpose of discharging bis liabilities Under 
orthmrj circumstances the estate of a deceased person passes 
to his heirs but in the case of a deceased bankrupt what really 
passes to the heir is reallj the e\cess if anj , of the deceased & 
nssets ovw his liabilities This section gives effect to this legal 
nction Cf Advunistraior General v Official Assignee 32 
Mad 46'’ (464) The section applies onlj where a debtor 
thes during the pendency of a bankruptcj proceeding , it does 
not contemplate the death of a debtor before the commence* 
ment of the bankruptcj proceeding 


Death of Insolvent This section corresponds to 
see 108 of the English Bankruptc} Act, 1883 and provides 
liat after an insolvencj proceeding has once been started the 
proceeding will not be terminated by the death of the debtor, 
lacftman Das v }at Smg 4 Lah, LJ 262 1922 Lah 399. 

r n ot er words it will not abate bj reason of the insolvent’s 
opHi so that notwithstanding his death pending the hearing 
fit.* 1 petition a debtor’s assets mav be available 

, among his creditors , see Venhatarama Atyar 

v 51 Mad 344 54 M L J 585 (1928) 

fn lOQ I C 94— foUoWlOg 

^ {Alter the death of the 

nso vent his personal representatives Snaj be substituted and 
brought on the record )Rflm Jas v Kaniha Sing 14 P W R 
I mean that the heirs of 

nilm!? R a^udicated insolvent, Rc Shnajt 

n^>nf7.n «i 25 I C gjo The death of the father 

W 'nsolvcno pr^cdings does not put an end to the 

Keceners power to sell the interests of the sons. DalavenkaCa 
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Seciharavia \ Official Receiver, Tanjore, 49 Mad , S49 51 
M L J 2bg 24 L W M 5 AIR 1926 ifad 994 97 I C 
S25, F B , in fact, the Receuer is not digested of the property 
b\ the msohent’s death, irokal Sing \ Shiiram, AIR 1925 
Lali,3t)6 7 Lah LJ 131 26 Punj L R 1S6 88 I C 558, 

Lachman Das \ Jai Sing, 4 Lah LJ 262 AIR 1922 Lah 
309 , Rc Ibrahim Latji, 9 IC 633 (Smd) It seems that 
subjcut lo the proLiswns of this section the provisions of 
O XXII of C P Code maj be applied to Insolvencj proceed 
in2:s because of sec 5, ante Cf Ramias v hatha Stngh, 9 
P L R ig-* 14 P R 1921 59 I C 51 supra One out 

standing feature of the section should not he lost sight of , it 
equalh applies whether an adjudication has been made or not 
The case of an adjudication order presents no difficulty , as in 
that case the estate xests in the receiver But where an 
adjudication has let to be made the law works out the same 
effect b\ means of a legal theory that the deceased bankurpt’s 
estate \csts in the heirs onh subject to the deceased’s liabilities 
This section will equally apph whether the insolvency 
petition be presented bv the creditor or the debtor , so it has 
been held that when the petition is presented by the debtor it 
ma\ be continued after his death , FaUr Chand \ Mali Chand, 
~ Bora 438 The official assignee can proceed so far as cir 
cumstances permit m the same manner as lie would have done 
had the insolvent been living In re Stlaram, 10 Bom 
H C 58 Paltu V Jankt Prosad 6 B L R irg , Rc Walker, 
(iSboi 3 Morr 69 , Ramaihai Annt v Kantappa 51 Mad 495 
55 M L J 235 AIR 1928 Mad 480 no I C 167 , BTomle^ 

\ itoodcxe 1 Atk 75 The representatives of the deceased 
insolvent are therefore entitled to appear on the records to take 
part m the proceedings for realisatton and distribution of the 
insolvent estate, sec Snpal Stngh v Prodxat Kumar, 48 Cal , 
87 5" I C Sio Similarly, a creditor’s petition may be conti 
nued after the death of the debtor If the debtor dies before 
sen ICC of notice upon him, the service mav be effected on his 
personal representatives. Ex parie Hill and Hitmans, 10 Q B D 
538 ^\herc an application is made bv a creditor for adjiuhcat 
ing a debtor an insolvent and the debtor dies before actual 
adjudication, the Judge can order the Insolvencv proceedings 
to be continued in the presence of the heirs of the deceased 
debtor, Ramesh Chandta \ Charu Chandra 34 C W X 443, 
It docs not matter at what stage of the proceedings the debtor 
dies Wc have seen above that it is immaterial for the purposes 
of this section whether the debtor dies before or after the 
making of the adjudication order Cf - Bom 438 , o I C 633 
(Sind) If a Receiver has alreadv !>een appointed, the death 
of the insolvent will not exempt the assets in liis hand from 
distribution , the Receiver can deal with the deceased msol 
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vent’s estate as he could while the insolvent was alive , In re 
Khaja Ibrahtm, g I C 633 In fact, the receiver’s position 
IS not in any way affected by the death 
Legality of adjtidica* of the Insolvent, Fakir Chand v 
tion after death Mohehand, 7 Bom , 438 , Hardhtan v 

Shamsunder, 69 P R 1S88 The insol 
\cnt’s death will not invalidate the proceedings, Dulart v 
Mobansing, 3 All , 759 This will be so even in cases where 
the legal representatives of the insolvent have not been brought 
on the record, Rama Samt v Bagirathi, 6 Mad , 180 , Sheo 
Prosad \ Htralal, 12 All , 440 According to some opinion, 
the ivords, “proceedings m the matter*’ will include subsequent 
steps m connection v.ith it, of which the earliest will be the 
adjudication of the insolvent, Venkatarama Atyar v Official 
Receiver supra This view imphes that the Court has juns 
diction to adjudicate a person as an insolvent after his death 
Fide ibid, also 51 Mad 495, supra This seems to be an 
extreme view and the wordings of the section do not warrant 
It , besides it is inconsistent mth the ordinary junstic idea 
that death places a person beyond the junsdiction of the Court 
An appeal preferred against the adjudication of an insol* 
abates on his death, as such an 
pmdmg appsil Ig.'iSt personal to the msol 

adjudication order 'cnt the nght to sue does not survive 

within the meaning of 0 XXH, r 4 » 
on the death of an insolvent respondent, Narain Stngh v 
Oiirbaksh Stngh, 9 Lab 306 29 Punj L R 399 AIR 1928 
Lah 119 107 IC 281 Cf Hardhtan v Shamsunder, supra 

Administration of Estate of person dying insolvents 

Tide sec 130 of the Eng Bankruptcy Act, 1914 (in the Appen- 
dix) Also Slocock V Official Receiver, (1929) 1 Ch 647 

Notice on the death of the debtor See Rule vu 
^amed by the ^ladras (App B) and Bombay (App D) High 
Courts 

18. [§ 6 {!)] The procedure laid do\tn m 
^ the Code of Civil Prooedure, 
Sion of W08y^ with respect to the ad- 

missioD of plaints, ^hall so far 
as it IS applicable, be followed in the case of 
insolvency petitions 

This IS the latter portion of the old sec 6 (i), and sajs that 
the procedure laid down m the C P Code \nth respect to the 
admission of pHmts, shall, so far as it is applicable, be followed 
I m the case of msoUencj' petitions Tor such procedure see 
.. rders \i and \u of the said Code This section ho\\e\er does 
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not speafj \\hich pronsions of the Civil Procedure Code are 
exactl> meant here The clause ‘*so far as it is applicable" 
IS wide enough to make O iv, rule 2, applicable to insolvenc> 
cases So there ought to be a register of itisolvenc> petitions 
in e\er\ Insoliency Court and the particulars of every petition 
should be entered in such register 

The section uses the general expression “insolvency peti 
tion " So the procedure prescribed in this section is to be 
followed whether the petition is made bj the creditor or the 
debtor 


I rocedore on admis 
Sion of petition. 


19. [§ 12.] (1) Where an insolvency petition 
IS admitted, the Court shall 
make an order fixing a date 
for hearing the petition 
(2) ^otlce of the order undei sub section (1) 
shall be gi\ en to creditors m such manner as may 
be prescribed 


(3) Where the dcbtoi is not the petitionei 
notice of the order under sub section {1) shall be 
serAed on him m the manner provided for the 
sor\ice of summons 


Sub*8«c ( 1 ) This sub-section lavs down the procedure 
which a Court is to follow m respect of an insolvency petition 
after it has been admitted under sec 18 It says that after 
the petition is admitted the Court shall make an order fixing 
a date for hearing So when a petition complies with the 
requirements of the foregoing sections it has to be admitted, 
and after the admission the Court shill fix a date for hearing 
bv an order The word 'shall indicates that it is obhgaton 
on the Court to make an order appointing a date 

Sub sec ( 2 ) This clause is not confined to the case of 
a petition bj the debtor and ma) refer 
K t ce to creditors to the application of both the 
debtor and the creditor See Darrah 
\ Fa al A Iniiad AIR 1926 I all 360 93 I C 903 But see 
(ranesh Das \ Khilanda Ram AIR 1929 Lah 636 119 I C 
753 The notice of the order fixing the date must be gi\ cn to 
the creditors and when the application is b\ one of the credi 
tors the notice should be giien to the other creditors as well 
The word “presenbed” meins prescribed bi rules fnmed under 
the Act, see sec 2 (i) (c) and sec “O Wiere a creditor files 
a petition to adjudicate Ins debtor an insohent notice under - 
sec 19 (i) to all other creditors must issue under sec iq (2! ; 
^1uthu harut'ton \ Uiifl nrii t/tn (1914) AI W V , S99 la 
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h\\ 101^ ^oic 282 private notice to a creditoT 

absence of a general notice, does not validate i 

Nacliicaf^pj. \ Thangajehi 3 1/W 495 34 ^ . 

Act ot too required the notice to be glten to ’ 

publication in tbe local OfScial Gaaette and in atcli other man 
net ae mai he presenbed But the nen Ad hat 
words relating to publication m the owvcval 0«,^tte 
the notice to the creditors need not necessarily 
the Omcial Ga^ettc but is to be given inVie 
prescribed by rules framed under s 79 but ft ' 

notice that is one not m the prescribed manner vV^, ' 
no ft nil Nar/nappa v Thangavelu supra There is ^"4'^ t 
nothing illegal in ordering iiotihcation being given in • 

OfTcial Gazette Darrah v fa ftl Alnnad AIR 
360 93 I C 903 The Calcutta and Allahabad High 
have prescribed rules insisting on publication of the 
under this si]b*sec ( ) in the local Official Gazette see RulCV 
of those High Courts Rule XM (t) of the Madras Hign 
Court Ukewivc makes publication in the Official Gazette compul 
so'V Rule X\rV ( ) of the Boml av High Court doe«! not mik.c 
sijcli publication compulsory but empowers the Court to insist 
on such official publication 

The notice can be served on the creditor’s agent with a 
general power of attorney haUanjt v Bank cf Madras 39 Jllad 
69t ir I C 5S3 29 M L J -88 


\^hen an order of adjudication was passed without giving 
notice to the creditor it was held that 
Want of cot ce vitat^s the order was bad from want of notice 
the crHer Ki(»iara$ami v Gobmda 11 Mad 136 

Or m other words want of notice 
iitiatcs an adjudication order which has therefore to be set 
aside '^ai.hiappa s case s tpra In a Calcutta case it has been 
Jiktnise said that an ex parlc order of adjudication witlioiit 
service of notice cannot stand Vaol Chand v Sarwoe Pershad 
7 C L J 26S sv 12 CW X '>73 

Nolice Notice Co a creditor under this sub*set-tion need 
not alwavs be served pcrscnail} It may be sent per regis.tercd 
post It the notice Was pvvt under a cover properK addressed 
and vvas put into the Po^i Office a presumption will arise that 
It reached its destination according to the regular course of 
lu«.inc‘=>s of the Post Office and was teceived by the person for 
whom U was meant This presumption will be stronger when 
the sender lakci. the additional precnution of regiatcnng it 
sec Hanhar \ Kamshasin ■•q C L J 117 (PC) 2 ^ C U N ’ 
77 If the registered covir comes back with an endorsement 
^ of Tcfimf to accept on tht part of the addressee there will be n 
presumption under sec 1x4 of the rudcnce Act that the notice 
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readied the addressee and his refusal to accept will set the 
doctrine of constriictue notice against him , see Ginsh Chandra 
\ hiihori Mohon, 23 CWN 319 As a matter of practice 
notice to the creditors must be given under this sub-section , 
sec Jeer v Rangasv.ar 7 it 36 Mad , 402, but it should be noticed 
that non service of the notice upon a ccrditor has not been 
mentioned in sec 25 (2) as a ground for dismissing the debtor’s 
ai plication, though non-service of such a notice upon the debtor 
m the case of petition presented by a creditor is a good ground 
for dismissing the insolvency petition under sec 25 (i) As 
an order in favour of the insolvent may possiblv affect the 
creditor, previous notice should always be given to the latter 
It IS an elementary rule of universal application that a judicial 
order which may possibly affect or prejudice anv party cannot 
be made unless he had been afforded an opportuni^ to be 
heard, Ajanl Singh v Chnshan 17 CWN S62 Jagannalh 
V Mohesh 25 C L J 149 (152) Raiendra v Aialbehan 25 
C L J , 456, ‘>atyc'idra Aotft Sen V Nagendra Sath 30 C L J 

279 

Sub'sec. (3) This sub section obviously refers exclusively 
to the case where the creditor makes the petition When the 
creditor's application has been admitted and a date has been 
fixed for the hearing of the case b\ an order of the Court, 
notice of the order lias to be served on tin. debtor 

Note the difference in the mode of service in the two cases 
of sub-secs (2) and (3) When the notice Ins to he served by 
the creditor on the debtor the procedure laid down m Order v 
of the Code of Civil Procedure has to be adopted, but that is 
not so when the notice has to served on the creditor The 
reason for this difference is that the crcilitor will not be so 
much affected as the debtor if the order of admission of the 
petition be not communicated to him So it has been provided 
in Sec 25 (i) that when the Court is not satisfied with the 
proof of the service on the debtor of the notice of the order 
admitting the petition, the Court shall dismiss the petition 
The provision as to semce upon the insolvent under this clause 
IS imperative and omission to do so mav possiblv vatiatc the 
whole proceeding ValfiTJudl \ Gonesh MuU 34 CLJ no 
The section conttiiiplitis a personal scrvict on tin. ilkgLil inso] 
Atmt and eriVistTcoted service is penmtted onW iS personal service 
cannot he effected Ibid Cf Re DIaikman (1*^0') o Morr 13- 
W hen the objector had no notice of the application for 
insohcncv, he is entitled to applv under «ec lo’' (Order IX 
T n) to set aside the ex parle order l/oof Chand v ^ancog 
7 ChJ 2f)‘=l se 12 CW^N 2-3 This ease has been ippar 
entU tkenled witbont reference to in earlier deeisinii whicli has 
laid down that Order I\ r 1 cIks inu apple to the sctiinr 
aside of an uisolvencv ordti Siril C/iaiidra v Mahon 


iiS 


THE PRO\I^CIAIv INSOI,VENCY ACT 


[Sec 20 


y 


Hossetn S C W N 46S When the objector has got notice, 
but there has been for some reason or other an ex Parte order, 
the objector can proceed bj review, 7 C L J 268 But a Court 
has moerent junsdiction to set aside an insolvency order if it 
uas obtained by fraudulent representation or for want of juns 
diction, Sarat Chandra v Mahomed Hossetn, 8 C W N 468 at 
p 470 , also Ramkamal v Bank of Bengal, 5 C W N 91 

20 . [New] The Court when making an order 
admitting the petition may, 
“ and where the debtor is the 
petitioner ordinarily shall, 
appoint an interim receiver of the property of the 
debtor or of any part thereof, and may direct him 
to take immediate possession thereof or of any 
part thereof and the interim receiver shall there 
upon ha\e such of the powers, conferable on a 
leceiver appointed under the Code of Civil Pio 
cedure 1908 as the Court may direct If an 
inteiira receiver is not so appointed, the Court 
mav make such appointment at any subsequent 
time befoie adjudication and the provisions of 
this sub section shall apply accordingly 


The Section This section is practicallj new though 
there was a provision for interim receiver in sec 13 (2) of the 
\ct of 1907 It IS analogous to Sec 16 of the Presidency 
Toivns Insohcncy Act (Act m of 1909) and sec 70 (2) of the 
BanXruptc} Act 1S83 Its object is to give the Court sufficient 
control over the insoUcnt s property between the dales of the 
presentation of the petition and the adjudication order, and to 
prevent all attempts on the insolvent's part to dispose of hts 
property to the detriment of his creditors or otherwise protect 
the insolvent s estate so that the creditors may have the fullest 
benefit of the insolvent’s assets Madhii Sardar \ Khtltsh 42 
^ sc I C 82 The discretion given to the Court 

under mis section to appoint an interim receiver should ordi 
nanlj be cxcrased only jn cases where the property of the 
alleged absconding insol\ent has to be preserved from destnic 
tion or disappearance and not in order to vest in an tntenm 
rcccucr the properties attached by other Courts in execution 
WojJnam Reddi V Soma Sandaram 3 I, W 250 32 I C 897 
Compare the proiisions of O XL r 1 of C P Code Bv 
Mrtuc of the provisions of sec 5 of this Act read with those 
fsec 151 C P Code the Appellate Court too when the 
Tweedmg is dragged before it m appeal can appoint an tntenm 
uer, just in the manner it can appoint a receiver under 
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O XL, , r I, C P Code Cf Abdul Razah v Bastruddtn, 

14 C \V is 5Sb , Abdul Rezak v Basiruddin, 17 C \V N 405 
also 40 Cal 678 The effect of appointing an interim receiver 

15 to deprive the debtor of his control over his property and 
not to deprive him of its ownership The debtor is not divested 
of his property , notwithstanding the appointment of an itifcrim 
receiver, he still continues to be the owner of his property It 
is onli when an actual order of adjudication is made that the 
ownership passes away from him to the receivers, i2am Saran 
V Shiva Prosad, 58 I C 783 (Pat ) The effect of appoint- 
ment of an interim receiver is, however, to take away the 
possession of the property from the debtor , so it interferes 
wath his power to enter into transactions to bmd the estate m 
the hands of the receiver, inasmuch as the receiver’s posses- 
sion will operate as notice , see Exola- 

rffeci of appointment nation 11 of sec 3 of the Transfer of 
of intermi Receiver Property Act , and any transferee from 
insolvents only takes subject to the 
receiver's rights, cf Re Tele, (1912) 2KB 367 

Receiving Order It should be noticed that this section 
practically makes provision for what is commonly called a 
“receiving order ’ m sec $ of the English Bankruptcy Act, 
1SS3 A receiving order is, an order of the Court of Bank 
ruptcy placing the estate of the insolvent under the custody 
and control of the Court through its officer , Halsbury’s Laws 
of England, Vol II, p 56 The English Courts maintain a 
double system in respect of the debtor's property As soon 
as an insolvency petition is presented a receiving order is made 
whereby the insolvent is deprived of the control over bis pro 
perty, though the property remains vested m him Then fol 
lows the order of adjudication altogether determining the insol 
vent s ownership In the Act of 1907, this double system did 
not find favour with the Legislature, as the Indian litigants 
might use it as a legal machinery for oppressing their adver- 
saries But the utility of this practice has now been felt and 
It has been ‘ considered desirable that an infenm receiver should 
normally be appointed when the petition is admitted and should 
be armed with such of the powers confcnrable on a receiver 
under the C P Code as the Court may direct” (See notes on 
Clauses to the Bill as originally proposed) So here we have 
got this new section which virtually provides for the making 
of a receiving order though the Act docs not make use of that 
expression In fact, the Select Committee repudiated the 
existence of the system of making receiving orders under the 
Indian Law We have thus the following note of the Com 
luittcc in the Ncirs on Clauses pubhshi.d (on “th fk-ptemher, 
1918) with the original Bill >so 14 — “But under the Indian 
I aw there is. no receiving order procedure at all, and the or 
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of adiudjcation is made on the hearing of the petition’ — Kide 
notes on clause 14 The new section is virtuall> a preliminary 
step for the introduction of a regular receiting order system 
The onij difference that now exists between the English and 
Indian systems is that here the making of a recemng order 
IS left to the discretion of the Court 

The receiving order should usually be made in the case of 
a petition by the debtor and in the case of a petition b% the 
creditor it is left to the discretion of the Court From the use 
of the words may and shall in the section it is obiious that 
there is greater obligation on the Court to appoint an interim 
receiver where tlie application is by the debtor than where it 
IS by the creditor The Word ordinary qualifies the word 
shall and the effect of this qualification is that the latter 
word lo>;es its impcratue character So m an English case it 
has been maintained that the Court is not obliged to make 
a rcccuing order mspite of the imperative word ‘shall ’ used 
in the section Re Bond (188S) 2t Q B D 17 , Re Belts, Ex 
tartc Othexal Receiver (1901) ^ K B 39 This non obligatory 
nature is also apparent from the concluding sentence of the 
section which pemuti. the making of a receiving order at uny 
1/ iime 


Powers and status of the Interim Receiver The 
powere of the inlcruu Receiver were not defined under see 13 
(2J or iht Act of 1907 This defect has been removed under 
tm iircsent Act An interim Rcceucr may exercise such of 
me i>owers confcrable on a rcccuer appointed under the C 
I k-oile as the Court may direct, kahapenimal NaxcLer \ 
Ra,„cla»dra S3 M Ij 142 (1927) M W N 245 26 L W 

1C 444 Cf 50 MLJ 
■19 9i J C 371 infra The Court appointing an mtenm 
KcceiNcr mav mention which of the acts mentioned in O XL 
Jfi huu Besides the provisions of sec 56 
,t}f^ Insoheiicy \ct will ^s far as practicable apply to an 
veeJnn powers of a receiver under that 

f'tlr. ^ interim Rcceuer may be directed to 

Swrt I ^ possession of the insohent'. properties but 
X ' r of see S6 (3) and .n 

Q 1 r X / see E u Sasson \ Ifoomji 

? Sardar \ Rshitish Chandra 42 

firii A . ** Seems that an iHipnm rcccncr 

stc c nf ti^ \”l to appl\ for delucn of property under 
T-l (MnU 'f 'So s c os I C -os 04 I C 

I oss, the inlenxn rcceuer has taken 

clothed Mitli ti debtors properties that he can become 
C I* Crwl C */^ lowers of a rcccncr appointed under the 
50MI r ‘Vfnd Recr, cr Tanjore 

5 J f6s -MW 300 AfR 19.6 Mad 4,^ os I C 
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S77 This IS cMdeiit from the use of the word “thereupon ” 
Thov’gh the tutenm Recetzer maj lia\e wide powers conferred 
on him, 5 et the regular receiver when appointed after adjudi- 
cation does not stand in his shoes He stands on a \cr> much 
higher footinc; The rcRuIai Rcccucr lias the insoheiit’s 
propert> \ested in him , whereas the receiver can 

merely hold possession thereof, Ramsaran Mandar v 5 iAa 
I rasad, 5S I C 7S3 (Pat ) In a Madras case, it has been 
held that an tntenm Recener cannot be held to be “owning 
properu ” within the meaning of O XXI, r 8g of C P 
Code ligoS) , see Ratuihandra, OfUcial Rctcner, Tanjore \ 
Sankara .■li3ar, 50 L J 239 {1926) M \V N 159 23 L W 
145 AIR 1926 Mad 357 93 I C 271 Although an 
infcnm recener cannot make an application under O XXI, 
r Sg, still It seems that he can applj under O XXI, r go 
of the C P Code, inasmuch as lie can be called a person 
“uhose interests arc affected b\ the sate, Subramama \ Dhara 
pitrani, {192S1 M W X 216 AIR 1928 Mad 454 An 
nitcrnii receiver can be directed to collect evidence as to 
assets of the insolvent, but he cannot pass a final order in a 
claim bv a creditor to a propertv Oobardhan Das v fapaf 
\aratn AIR 1926 Pat 134 91 I C 506 Where an iii/frim 
receiver is not clothed with the powers to take possession of 
the insolvent’s propertv. the Court has no jurisdiction to hand 
over the propertv to him under sec S2. i rxiiai licilam Chcttiar 

V Namujia Naicfcer, 23 L\V 513 94 IC 126 This dis- 

ability entails the further eonsc<jucnct tliat when the tiifcrnii 
Receiver applies to the Court to stop the sale of the debtor's 
properties to be delivered to him, the Court mav not stop the 
Sale or direct the delivcrv of the properties to him, as he is 
only an interim Recener not in possession of the debtor''! 
estate, Siihranianta Aiyar \ Official Recener Tanjorc, supra 
A Receiver appointed under tliu. Act, is a public officer within 
the meaning of stc 2 cl J“, of C P Code, and therefore, 
a notice under sec So of the C P Code is a condition pre 
cedent to the institution of a suit against him, hiiia I atuia 

V Goztnd Bahant, so I C 411 

Duties of Interim Receiver The iiitcnui Receiver is 
to maintain tlic insolvent estate in such a position tint should 
O.’A e'/iCt'M '.’/v UA*-«lN,.v\t tVew vw e’vli.wi''. 

tion of the estate in the interval, while at the suul time no 
damage is done if the apnhcntion for adjndintion fails / irm 
of Adamji \ Firm of Basno, \ I R 1026 'sind 'to I C no 

21, [§ 13.] At the time of makinp ati order 

(idimttin(j the petition or at 
sul)«ioqiiont time before 
atljiidipation tlio Court may 
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DaTTah v I azal Ahmad AIR 1926 Lah 360 93 I C 903 

W hat IS reasonable secunt> it M’lII be for the Court to 
determine Cf Re Bhubaii ilfohan 15 W R 571 > but the 
Court should not determine it on arbitrar3 , but on sound 
judicial principles If the sccuntj is such as tvill induce the 
debto’- to appear it will be considered reasonable The 
sci.unt\ should not be cxtremelj extravagant as in that case 
It mai not be possible for the debtor to give any secuntv 
at all In determining the securitj regard should always be 
had to all the surrounding circumstances, e g the character 
and position of the debtor the amount at stahe, inducements 
for non appearance means of the debtor and so forth It 
should never be lost sight of that the whole object of the 
sccuritv IS to enforce the attendance of the debtor and not 


to place him in an embarassing situation 

Tht. ] roper mode of enforcing a securitv bond (for the 
attendance of the insolvent) is to get an assignment of the 
bond with a view to suing on it, Mtngale Antonee v Rom 
Chandra 19 Bora 694 see also Poynor Btbee v Nii)}o Khan 
5 Cal 43 Vmditi v Cfiandu 7 Mad, 273 Consequentlj , 
It has, been held that the assignee of a secuTit> bond (m 
favour of the District Judge) for the production of a jutlg 
incnt debtor when called upon to appear, is entitled to main 
tarn an action upon the bond Goptnalh v Benode 31 Cal 
lb' Compare all these cases with sec 145 of the present 
C P Code which lays down that the security can be enforced 
bv execution against the suretv and overrides all prevaous 
opinion regarding the matter Cf also Nachappa Chelttar \ 
Randappan Chelttar (19^6) M W N 6i3 The obligation of 
a suretv is discharged bv the death of the debtor before the 
stipulated time Krufman Nayar \ ffttnaK Natar, 24 Mad, 
63" So where an undertaking is given by a suretv (under 
Section 554 C P Code) that the judgment debtor w ould apph 
m msolvcncv vvatlun 30 days and that he would appear m 
Court whenever required but the judgment debtor died vvathm 
the Slid time it was held that the surety was thereby dis 
charged and the decree holder lost his remedv against him, 
Chaudra v Mirtunjov 41 Cal 50 17 CWN fU 

Apphmg the principle of this case it must neccssanU follow 
that the suretv will be discharged under this section (sec 21) 
if tile debtor dies before the contemplated final orders 

The monev deposited bv the suretv as secuntv for the 
troiinction of the debtor is for the benefit of the creditor, so 
«ti on failure of the surety to fulfil his undertaking, it becomes 
fwi ajje to the creditor and the Court cannot declare a for 
f'l'our of the Covemment. Basanii J al v 
C/i/n-d gin;:/, Cal 1048 16 C W N 664 Cf Re Gordon. 

Uooq 2KB 164 Halsbiiry Vol TI. p % 
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\ coienant by a surctj that he will paj Rs 500 if 1 
fails to produce the insol\cnt wlic 
;med\ ac:ain«t tl e required bj the Court is absolute! 
t' legal and an action can be foundc 

upon it within three \cars from tl 
e of Ins failure to produce Mtr Ansar Alt v Guru Chiin 
C L J 419 , see also Janki Das \ Ram Par<nf> 16 All x 
Clause ( 2 ) This clause makes provision for tnteri 
ichmciit Tins is the onlj section which speaks of attacl 
at b> the Insohencj Court The attacliment referre 
here is quite different from an allachmcnt contemplate 
sec 64 of C P Code Under that section attachmet 
alls a sort of sequestration of the propertv with a view ' 
venting private alienation But here it is something moi 
n that It is here practically taking over of the propcrl 
the custody of the Court That is vvliv an attachmci 
tier this clause should always be 61 actual seizure as tl 
ole object of the attachment is to prevent the msolvct 
m dealing with his propertj to the detriment of his creditor 
Hasmal flibi v Bhaguan Das tnfra The propertv t 
attached must be one m (he possession 0/ or under tl 
itrol of the debtor and it does not matter whether tl 
ator be the owner of it or not Non attachable propertn 
mot be seized There is however one exception to th 
le in faiour of the debtors account books whicli thoiic 
t attachable under sec 60 of the C P Code can bv scirt 
ismucli as the> are absolutely indispensable for tlit jnirpo' 
ascertaining the assets of the debtor Sec sec zfv (5) ar 
e notes thereunder Compulsor> deposits in Prov idoi 
nds and trust properties arc non attachable properties with 
e meaning of the section Vide notes under the headn 
’ropert) ” at p 15, ante and under sec •*8 (3) and (5) ^s 
lethcr Mitakshara joint family propertv and ancestral esla 
.11 be attachable propertj within the lucanmg of this sectK 
de the cases cited at p i” ante \ii attachment und' 
c 21 (2) is stnctlv analogous to an attaclnncnt before lud 
enl So when an attachment is made under tins ilause 
aim mav be preferred or an objection mav 1 e made 
icli attachment under Or WT r sh of the C P Cnd 
10^ and then the Coirt is bound to hol«l an invistieati 

1 the matter 77 ihi v BAica ih /)i r> \11 ri 

2 A I J '’4 -"j I C tide also the n >tl^ mi 11. 

40 ante under the heading ‘The Vet on ajj I"-" 111 C! u 

Cases Cf ViniL l I i> I \ /I m/iii 
appeal f ■» IC to- (Nag) \n order f 

attachment hereunder when passed I 
le District Judge cNcrcismg original jurisdiction is appealaf 
nlv with leave sec tb Ml 65, j«pri 
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Ddnah \ Vasal Ahnad A. I R 1926 Lah 560 93 I C 903 
What 15 reasonable security it will be for tbc Court to 
determine Cf Re Uhubati Mohan 15 W R 571 , but tbc 
Court should not determine it on arbitrary , but on sound 
judicial principles If the secuntj is such as will induce the 
debtor to appear it will be considered reasonable The 
st-Luntv should not be CYtremel> evtravapant as m that case 
It mav not be possible for the debtor to gfive an> security 
at all In determmuiij the security rej^ard should always be 
had to all the snrroimding circumstances eg, tbe character 
and position of the debtor the amount at stake, mducedents 
for non aiipcaraucc means of the debtor and so forth It 
should nc\cr bt lost "Ufijht of that the ivhole object of tbe 
sec irit\ IS to enforce the attendance of the debtor and not 
to place him in an embarassing situation 

Tile proper mode of enforctng^ a security bond /for the 
attendance of the msolveot) is to get an assignment of the 
bond with a yicyy to suing on it, Mingalr Anlonce v 
Cfiandta iq Com 694 see also Po}itor Bibee v NiOJc Kha”, 
5 Cal 41 Mctdin \ Chandu 7 Mad, 273 Consequently, 
It has been held tliat the assignee of a secuny bond (m 
fiyour of the District Judge) for the production of a jvul 5 
ment debtor uben called upon to appear, is entitled to wain 
Win an action upon the bond Got<waih \ Betiode 31 Cal , 
i6'> Compare all these ca<»cs with sec 145 of the present 
C P Code yvhich lays down that the security can be enforced 
hi evecution against the surety and overrides all preyioos 
oiutuon regarding the matter Cf also Nachappa C/iclt«ar v 
handappan LlietUar (1926) MWN 612 The obligation of 
a surety is discharged by the death of the debtor before the 
stipu/ated time Krtshnan Nayar \ fttinan Nayar 24 Mad, 
6r uhcrc all undernlcmg is given b> a surety (under 
section S54 C P Code) that the judgment debtor yvoitld appb 
m msohenev ynthm 30 da>s and that he would appear m 
Court yyltcncvcr required but the judgment debtor died uilhm 
nc Slid time it uas held tlist the suretj was therebj di&- 
cinrgcd mul the decree holder lost his remedy against him, 
iliaridra \ 41 Cal, 50 17 CWN l'’ 4 l 

^ principle of this case it must necessanh follow' 
that the surety y\iU Iw dischnrged under this section /sec ail 
1/ tPe ifebtor dies before the contcmplntctl final orders 

The money deposited by the surety as sccimty for the 
irodncbnn of the debtor is for the benefit of the creditor, so 
r' his undertaking, it becomes 

.. creditor and the Court cannot declare a for 
rJiiiPf in favour of the Goyernment Basantt 1 al v 

h n 664 Cf Re Gordon. 

. K n 164 , IlaUbiiry Vol 11 p 
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A co\euant b> a siiret\ that he mil paj Rs 500 

fails to protlucc the msohent when 
ReTned\ acain^t the required b\ the Court is absolutelv 
suret\ legal and an action can be founded 

upon It \Mthin three tears from the 
date of his failure to produce, Jfir lutar I/t v Guru Chiirit, 
12 CL J 419 , see also JanLt Das \ Ram Partab r6 All , 17 
Clause ( 2 ) This clatise makes provision for interim 
attachment This is the onl) section which speaks of attach 
nient bj the Insohenct Court Tht “attachment” referred 
to here is quite different from an attachment contemplated 
bj sec 64 of C P Code Under tint section attachment 
means a sort of sequestration of the properu with a \iew to 
pre\entmg pn\ate alienation But here it is something more 
than that , it is here practically taking over of the propertv 
in the custodj of the Court That is wh\ an attachment 
under this clause should alwajs be bi actual seizure, as the 
whole object of the attachment is to prevent the insolvent 
from dealmg with his propertv to the detriment of his creditors 
Cf Hasmat flibi \ Bhaguan Das, tnfra The propertv to 
be attached must be one im the possession of or under the 
control of, the debtor and it does not matter whether the 
debtor be the owner of it or not Non attachable properties 
cannot be seized There is however one exception to this 
rule in favour of the debtor’s account books which though 
not attachable under sec 60 of the C P Code can be seizec 
inasmuch as thev are absolutely indispensable for the purpose 
of ascertaining the assets of the debtor See sec 2S (5) anc 
the notes thereunder Compulsory deposits in Providen 
funds and trust properties are non attachable properties witliii 
the meaning of the section Vide notes under the headinj 
“Property” at p 15, ante and under sec zR (2) and (s) As ti 
whether Mitakshara joint family propertv nnd ancestral estati 
will be attachable property within the iiKanmg of this sectioi 
■Lide the cases cited at p 17, ante An nttacliincnt unde: 
sec 21 (2) is strictly analogous to in 'ittichmeiit before judg 
iiicjif So when an attachment is made under this clause, 1 
claim mav be preferred or m objection nmi he made P 
such attachment under Or XXT r sb of tlu C P Code 
loo*' and then the Court is bomd to hohl an inv estigatioi 
in the m-itter, llashnial Btbi v Ithaca ^an Pos 0 All 6-, 
12 ALJ 24 24 I C “sa ndc also the notes and casl.^ a 

p 40, ante under the heading “Tlic Vction apiihcs m Cliin 
Cnso ’ Cf Manak i hand \ Ihnlttm 
Vrpeal 62 I C SO" CNig I \n order fo 

attachment hereunder when passed b' 
tlic District Judge cNcrcismg original jurisdiction is appealabh 
oid\ with leave, «oc Sb All , 65, suPra 
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Clause ( 3 ) The Court can stio motu or on the appUca 
tton of the creditor also order interwi arrest and imprison 
racnt of the debtor and also order -when the debtor is so 
arrested or imprisoned his release on his furnishing proper 
secuntv Cf Aman Stngh \ Imperial Bank, AIR i 9'’9 
LTh 80S As to the power to issue a warrant for the pur 
{ ose of arrest see Reg v \orthallerlon County Court Jtidce 
(iSqS) 2 QB 680 s c (iSgg) AC 439 and as to whether 
T door can be broken open m order to effect the arrest see 
Re I on U etssenfield 9 Mor 30 The release contemplated 
in this clause m ist be only from the ttitenm arrest ^nd 
imprisonment herein provided for The debtor cannot be 
released under this clause when he is arrested ifl execution 
of a decree £ S Sassoon v Ktshen Chaitd (ipio) P L R 
10 Sunilarl} when a debtor who is arrested and committed 
to prison applies for insoUencj he cannot be released under 
this clause as arrest and imprisonment are not by virtue of 
m iwfcrtiH order under sec 21 (3) In fe Hajt Umar 4 
*5 L R 4 I C 606 The word ‘ release" presupposes 
arrest or imprisonment it does not mean an antictpator} 
protection order Cf Abdul Ra^ak v Bastruddtn 14CWN 
586 

Proviso Vo order under clauses (2) and (3) shall be 
made unless the Court is satisfied that the debtor with tnlenl 
to defeat or delay his creditors or to ovoid the processes of 
the Court has committed any of the acts mentioned in sub- 
clauses U) and (u) 

The provisions m clauses (2) and (3) are extreme steps 
iffainst the debtor and may cause great hardship to hi® 
So before taking these steps the Court must be satisfied that 
there IS just reason for doing so The legislature m sid 
clauses (i) and (ji) lays down the contingencies in which such 
extreme procedure can be justified and in that connection see 
fhc following cases Reg v Northallerton County Court Judce 
(1898) 2 QB 680 (r«Pra) Ex Parte Gutierrez, {1879) it Ch 
D sgS There is no absconding or removing within the 
meaning of this prottso where a foreigner after temporarj 
^)oum here returns home ibid 

SQb>ciause (n): Such particulars as aforei«»J 
lots refers to the particulars mentioned in clause (2) abo'O 
n^civ the non attachable properties excepting the accoimt 

22 [§ 43 (1)] The debtor shall on the 

fnaKtnq of an order admtttino 
T>nt«-. of debtors the peMiou pToducG flll booKs 
. , of account and shall at any 

Time thereafter oi\e such in'enfones of bis pro 
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iich lists of lus creditors and debtors 
debts due to and from them res 
ibmit to such examination in respect 
“rt} or his creditors, attend at such 
the Court or recei\er, execute such 
and generally do all such acts and 
lation to Ins property as may be re 
he Court or RecoivecJ^ or as may be 

Law This section corresponds to section 
\ct of 1907 But tno new changes have been 
Under the old Act the duties mentioned in 
lid be performed at 203 time, v-heiher before 
jikijig of an order of adjudicaUon, but under 
ction the boobs of account must be produced 
1 course as soon as Ike insolvency petition \s 
as regards the other duties (such as furnishing 
ts etc ), the Court can require the debtor to 
it any time after the admission of the petition . 
a discharge will not relieve the bankrupt from 
to perform the duties. Ex parte IValers, (1874) 
i) The section appears to be of general appli 
ti%e of the consideration whether the creditor 
IS petitioner, Ganesh Das v Klulanda AIR 
6 Under the fotmet Act the insolvent was 
^ - iH ihe reaUsalton of hts properly but as there ( 

IS no question of reaUsalton till adjudication, the present Act 
uses more general words, itz “Do all such acts and things 
m relation to his property” The reasons for these two 
changes have been thus stated in the Notes on Clauses 
“Apparently the duties imposed on the debtor by sub-section 
(i) of section 43 anses as soon as the Court has made an order 
under section 12 (i) [Present sec 19 ] It seems desirable 
to make this clear It is difficult to see how the debtor can 
be under any obligation to assist m the distnbution of his 
property, unless he is adjudged an insolvent It is proposed 
therefore to amend the concluding part of sub-section (r), and 
to relegate to a separate sub-section the provisions which 
impose on the debtor the duty of aiding m the distnbution 
of his property ” Cf sec 28 (i) post As to the meaning 
of the term "prescribed” see sec 2 (i) (c) under which it 
means ‘presenbed by rules made tinder sec 79 ’ 

This section presenbes certain duties, which the debtor 
IS bound to perform on the penl of being convicted under 
sec 69 Sec 43 of the Act of 1907, consis" 
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•sections — the first sub section prescribing the duties and the 
second prescribing the penalties for 
n !t cs of Del tors non performance of the same The 
fir<t snb section is the present sec 
Tile second sub section has been embodied mth considerable 
modifications and alterations xn sec 69 , tde f(^st 

The duties imposed bj the proMsions contained in thb 
section are of a disciphnarj character and if the debtor fails 
to carrj them out the person if an>, xxho is reallj aggneietl 
IS the Court and not any person who sets the Court m 
motion Palamappa \ Subramaman, (1920) M W X io5 S 
L J ^jS 54 I C 40 breach of am of the above duties 
IS a mere disciplmarj offence towards the Court and not an 
offence against the general cnminal law \Ladu Ram \ Mahabtr 
Prosad All i-r •?- I C 996 ' 

Books of Account The first dut> of the debtor is to 
produce all his books of account The account books should 
be produced as soon as the insoivcncj petition is admitted 
Cf Rc (ropaldas Aurora 50 C \V N 173 AIR jp-'d Cal 
640 94 I C 93 It mil bo seen that though the books of 

account are not attachable under cl (d) of the proviso to 
sec 60 of the C P Code iqoS, yet for the purposes of 
insohcno proceedings thc> arc not allowed to rank wnth 
other non attachable articles see sec 13 (i) (c) (in) 
see 21 (b) The reason for this difference is that these account 
iiooks are absolutelj indispensable for the purpose of ascer 
taming the assets and liabilities of the debtor, so the cremp 
tton allowed m favour of the other non attachable article has 
not iccn extended to them Under the Act of 1907, 
debtor was to perform all the duties mentioned m this section 
It an> time before or after the maktnr of an order of adjudi 
frtlion Cf I day Chand \ Ram Rtmiar, 12 CLJ 4 «> 

2n a change has now been introduced in this nc'V 
Act in that respect the account books are to be produced 
on theadtusuon of the pettiwn and the other duties can be 
performed ai an, time thereafter For badlj keeping accounts 
‘’VC ’5 \ 1 J VII 


Invenlorij,. Li.n Etc Fllinfr In^cntI>r> of Ins pw 
1 nf 'lilts line to sml from Ins creditors sn 1 

, I'l ? "tf tnsohent But these duties 

itcd not le performed „„ tu maime of II, e order odm,ll,"f 
" 'V ™l''“’tent if thee be performed soite 
th .li'i f" ’'tf fft of the Court to order 

si of f kI" S't "■"’"tones of his properte 

mduL. 1, ‘ e'’'?"' ‘''™' "ttbout pclltionllie 

umion r„ S'' r* ■’’‘■'“‘''"’e' ‘'-ft richt to present the 

the alienee of circumstances to justif> such an 
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order it is necessary for the Court to proceed under see 24 
bv calling upon the petitionmfr creditors to establish their 
njrhts to present a petition before tahinp anj other action 
apamst the debtor {Cf GanMfj Das v Khtlanda, AIR 
1920 Lah , 6'6 119 I C 753 ] riilure to file an inventory 

is a di'«iplinan offence, and a creditor can ash for the com- v' 
mital of the debtor on that account, Pflfaritflf>/>a \ Subramanin, 

;S MLJ 33S (1920) M \V N 135 54 I C 740 See also 
Darrafi \ Fa-aJ /ihniad \ I R 1926 Lah , 360 93 I C 903, 
•uhich sa\s that the uhole matter is entirel3 m the discre- 
tion of the Court and the High Court should not interfere 
with such discretion in second appeal The words debts due 
to and from eo\er all debts uhetlier the time for payment 
has amied or not, Ex parte Kemp, (1874) 9 Ch D App 383 

Submit to such examination It should be noticed 
that the duties mentioned m this section are all intended for 
the better realisation and distribution of the assets of the 
debtor So, he can be ashed to do only such acts as will 
conduce to that purpo«e He cannot be ashed to add to the 
\‘alue of his propertj A debtor cannot be compelled to 
emploj his per<onal labour for the benefit of the estate, 

Ex parte Lloyd, Re Jones, (1891) 64 L T S03 8 Morr 193 

The InsoUencv Court has jurisdiction to order the attend 
ance of anv person though residing more than 200 miles away 
for his examination touching his estate and effects, and 
dealings and transactions , In te Cauasjt, 13 Bom , 114 Sec 
also Re Ganeshdas Pandalal, 32 Bom , 198 , Re PJaroraji 
Sarabjt 33 Bom , 462 

Court or Receiver The duties enumerated in this 
section may be enforced of the debtor b> the Court, or the 
Receuer if there is an> So, after admitting the petition the 
Court mav demand inventory of the debtor’s property and lists 
of debts due to and from his creditors and debtors, Darrah v 
Fazal Ahmad, AIR 1926 Lah 360 93 I C 903 As soon 
as a Receiver is appointed it is the dut> of the insolvent to 
attend on him at his office and receiver should ascertain the 
state of the insohent’s affairs from a personal interview This 
can be done b> asking the insolvent for inventories and by 
personal examination of the insolvent with respect to his profits 
See Ex parte Cronmire, (1894) a Q B 346 In the matter of 
enforcing the performance of the above duties, the Receiver 
possesses the same power as the Court An order directing 
attendance need not be in wnting, Cf Cburamull v Official 
Assignee, 47 Cal , 56 

Penalty (or non-performance of the duties Such 
nonperformance may involve the insolvent in grave conse 
quences If the non-performance is vnlful, the insolvent is 

9 ' ' 
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liable to punishment under sec 69 with imprisonment i\bich 
11103 c'ftend to one 3 car Thus in Ori^aHli i Deritaclian 
36 MLJ 61 ANilful disobedience on the part of the insolvent 
of the Court s order directinfr him to perform some of the 
duties nas followed b3 an order of commitment for contempt 
of Court But before taking action for the insolvent’s contu 
mac3 the Court should afford all possible facilities to him to 
c\phm his conduct SuUtlal \ Official Assignee, Calcntla 34 
CLJ 35 * The section does not say if non compliance with 
the provisions hereof will render the insolvency petition liable 
to bo dismissed but m the event of such non compliance a 
strong presumption ma3 arise under sec 114 of the Ind Evid 
cnce Act quite adverse to the insolvent see Laxmt Banl v 
Raniehandra 46 Bom , 75- 24 Bom L R 292 


23 [New] (1) At the time of making an 
o! art, or admitting the petition or 

at any subsequent time before 
adjudication the Court may if the debtor is under 
arrest or imprisonment in execution of the decree 
of nn^ Court for the payment of monev, order his 
roloase on such terms as to security as may be 
leasonable and necessary 


(2) The Court may at any time order an> 
person who has been released under this section 
to be re arrested and re committed to the custodN 
from whicli lie was released 


(3) At the time of making any order under 
this section the Court shall record in wilting its 
reasons therefor 


Nature and Object This section is new and its object 
is to empower the Court to grant suitable protection to the 
insolvent who is under arrest or imprisonment in execution 
of a monc3 decree pending the hcanng of his insolvenc3 pcti 
non niui pnof to idjudication Formerl3, such protection 
could DC given b\ the Court in the exercise of its inherent 
power see /Ibdw/ Ra ol \ Bajirurfdm 14 CWN 4S6 ir 
J 415 But this Act makes a distinct provision for the 
r .1 Lowndes’s speech explaining the 

wtion ante The poncr to grant interim pro- 
tion to or release the debtor is however dtscrelionan with 
^ where il rchisoj. to garnt such protection it must 
record Its rn«ons VandlaJ \ \aih Mull 1 Pit 543 ^IR 
tills* Sv I C S~- The procedure recommended bv 

ec ion IS ^ Ifw/orarv one pending the adjudication order. 



Sec 2; ] 


THE rRO\INCl\L INSOI.\ESC\ ACT 


131 

T\hcrca{tcr ^ectton 3: ^ill apply. Ibid Though the section 
nould better fit m unth the case of a bankruptc\ petition at 
the instance of a debtor, still there is nothing in the section 
to limit Its operation to the case of a petition b% the debtor 
Clause ( 1 ): Release The section enables the Insol 
Aenc\ Court to order the release of a debtor who is under arrest 
or impnsonment m execution of a moiic) decree passed against 
him bj anj Court Before directmg such release, the Court can 
howc\er ask for such secuntj from the debtor as it thinks fit 
The order of release under this «icction ma> be made nf any 
time between the dates of admission of the petition and the 
adjudication order Here we ha\e a distinct prOMSion giving 
the debtor what we maj call ad tnlcum protection But such 
protection can be gi\en to the insolvent oiilj if the requirements 
of this section are fulfilled that is to saj, onlj if the debtor is 
under arrest or impruonmcnt m execution of a vtoney decree 
A question naturall> arises as to 
No inherent power whether a Court can make anticipatorj 
now to grant anticipa tntenm order for protection before the 

ton interna protection insolvent is actinllj arrested In a case 

under the old Act it was held that the 
Court in the exercise of its inherent powers could make such 
anticipatorv order Abdul Raiak v Cajirnddin 14 C W V 
486 II CLJ 43S An inherent power to grant ad tntenvi 
protection has been conceded also m a Madras case Nallagatii 
Goundan v Ramana Goundan 4“ M L J 783 85 I C 6““ 
See also two learned articles at 30 C W N clxv (166) and 
C\\ K viii (8) As notwithstanding Abdul Rajahs case the 
Legislature has made a new provision in this section (sec 23) 
limiting the Court’s power to grant tntenm protection to a 
case of actual arrest or imprisonment we are apt to think that 
legislative sanction has been refused to the view expressed m 
the aforesaid case The inherent power may remain unaffected 
b} anything in the C P Code under sec 151 thereof, but that 
does not mean that it cannot be affected bj a new' provision 
like the present sec 23 Besides it should be noted that the 
scheme of this Act is to abolish automatic protection and that 
the considerations which led to the conclusion amved at in 
Abdul Razak's case do not arise under this \ct Cf sec ir 
Wiow and "fne notes Vnertronder Atso see ^emraj K'narcna’i'ia 
V Lalbhai 30 C W N 834 96 I C 131 w'hich contains some 
valuable discussion on the matter So it has been laid tint 
this section does not authorise a Court to pass a general interim 
order but merely to release a debtor who is already under 
arrest in execution of a decree Gkamhamdas Khatumal v 
Manager Encumbered Estates infra The Madras High Court 
IS also of opinion that an insolvent is not entitled to appl\ for 
protection before adjudication unless he has been actually 
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arrested m execution of a decree, because there is reallj no 
ncccssit} till then for anj protection, Sinnorantt ChetUaT \ 
AUgt Goiindan, 47 "Ml, ] 530 ao L W 870 AIR 1924 Mad 
S93 (1924) S\I W N 836 80 I C 93S As to whether a 
person will be considered to be under arrest, if when on bail, 
see Jtimai \ ha^im Ah, 25 All 204 Non production of ac 
count books unless for go^ reasons will justifj the refusal 
of protection order, Re Gopaldas Aurora, 30 CWN 112 

In a few cases under the old Act it was maintained that 
the InsoUenc} Court, prior to the adjudication order, could 
not order release of a debtor imprisoned in execution of a 
moncj decree htshen Chand v £ D Sasson, (1910) R R 
95 ■ IC 35: , E D Sasson v Ktshen Chand (1910) PLR 
30 Obwouslj these cases have lost their siB:ttificance in \ieu 
of the present section 23 See also In re Hajt, 4 S L R 47 7 
I C 606 for a similar \iew 


The protection contemplated b> this section can be granted 
only m respect of a debt or iiabiht> 
Protection can be which is provable under the Act, Hira 
Rfanted onh m respect Lai v Tulso Ram, AIR 1925 Nag 
of provabl, lAts 77 So I C 946 An Insolvency Comtr 

has no power to pass an order of tnterwi 
protection in favour of a person arrested by a person empowered 
to arrest under sec to of the Sind Encumbered Estates Act^ 


Ghanshamdas halumal v Manager, 
xinintenance Encumbered Estates, 22 S L R 24 2S 

Cr LJ 194 AIR 1927 Sind, 123 
99 I C 930 \s to whether protection under this section can 
be obtained in respect of an obligation to pav alimony, see 
Ltnj^ou (1885) rs Q B D 239 Rc HavKuis. {iSgs) 
« kJ B 25 Tokce Dibec v 'Ibdnl Khan 5 Cal 536, it has 
been held in Re Parmanmalt, 35 I C 541 that a maintenance 
order to a vyfc b> a decree is not a debt provable under the 
InH,l,cnc> Act Cf Halfhtdc ^ Hol/fniv. 50 CnI E67 Ct 
cc 41 (I) (ri) i»i/ra A revenue ofBccr is not i "Court” and 
nrrear of land revenue is not the amount of a "decree" 
rfi..-,*” Court will have no jurisdiction to order the 

arrested or imprisoned hj an 
Bimii', To Officer acting under s 45 of the Lower 

Bnnna land and Revenue Act Collector of Alyab v Pau Turr 
f 5 Rang 806 \IR igjS Rang 8 t 109 I C 145 
tho section tlic Couft cati direct 

and rtrntnn sub-scction (i) to bc re arrested 

rTlea;i V he has been 

uieacd \n order under this subsection maj bc made at 

after the insolvent has been 
released under the preceding stib-scc 
tion *y> that he can be arrested even 
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after the order of adjudication The words “at any time” 
honei'er do not permit re arrest after discharge because chapter 
11 makes pronsion only for proceedings from acis of insolvency 
io discharge see the Heading of the Chapter Besides after 
■discharge the insolvent can be proceeded against under section 
71 only if the contingencies referred to in sec 69 take place 
Under the old lau re-arrest after release was not allou''ed, 
•see Re Bolaichand, 20 Cal 874, follomng Secrct<ir3 of State 
■\ Judah, 12 Cal 652 Obnousl\ the Ian is different under 
this section, but the discretion for re arresting after release 
should not be CTercised except for good reasons in that behalf 

Clause ( 3 ) This clause makes it obligatory upon the 
Court to record its reasons for making an order under sub-sec 
tions (i) and {2) Cf hand Lai v Nalhmiill cited at p 130, 
ante 


24 [14, ] (1) On the day fixed for the 

„ ^ hearing of the petition or on 

roce are at earing SlftscqUent day tO VrhlCh 

■the hearing may be adjourned the Court shall 
require proof of the following matters namely — 
(a) that the creditor or the debtor as the 
case may be is entitled to present 
the petition 


[New] Provided that, where the debtor is 
the petitioner, he shall, for the purpose of prov- 
ing his inability to pay his debts he required to 
furnish only such proof as to satisfy the Court 
that there are prima facie grounds for believing 
the same and the Court if and when so satisfied 
shall not he bound io hear any further evidence 
thereon 

(&) that the debtor if he does not appear on 
a petition presented bv a creditor 
has been served with notice of the 
order admitting the petition and 

(c) that the debtor has committed the act of 
insolvency alleged against him 

(2) The Court shall also examine the debtor, 
if he IS piesent, as to his conduct dealings and 
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property in the presence of such ci editors as appear 
at the hearing, and the creditors shall have the 
right to question the debtor thereon 

(3) The Court shall, if sufficient cause is 
sho\vn, grant time to the debtor or to any creditor 
to produce any evidence which appears to it to be 
necessary for the proper disposal of the petition 

(4) A memorandum of the substance of the 
examination of the debtor and of any other oral 
evidence given shall bo made by the Judge, and 
shall form part of the recoid of the case 


Scope of the Section This is old section 14 \Mth s 
^00" corresponds to sec 17 of the Bankniptcj Act, 

10S3 It lajs doiMi the procedure to be followed for the hear- 
ing of the petition of msolvencj Under sec 19 when an 
insolvency petition is admitted, the Court shall make an order 
fixing a date for the hcanog of the petition and cause notice 
thereof to be served under sub-sections (2) and {3) of that 
section On the date of hearing so fixed, or on any subsequent 
tiate to ivhich the hearing is adjourned, the Court shall require 
proof of the matters mentioned in clauses (0), (6) and (c) from 
the person presenting the petition whether a debtor or a 
creditor, Bt^tshetU ^ Ko/fa Kottayya, 44 Mad , 810 , 40 M I. J 
5"0 It should be noticed that the scope of enquir\ at the 
nearing is vcr> limited, being restricted to three points only, 
»s (0 the creditor’s or debtor's right to present the petition — 
1 la) (11) service of notice on an absent debtor — where the 
ere 1 or is the petitioner — Cl (t) (111) commission of an act 

?iLr i "i'? Added to these enquines. 

IS be a public examination of the debtor, if present. 

r sub-sec (2) mth a view to securing an earh disclosure 
of the msohents properties and lus genenl conduct Cf 
air 1926 kah 638 96 I C 4=4 
orS nf Court before making an 

f adjudication has to be satisfied that the debtor who 
S L* unable to pni his debts and the creditors 

drbtnr nr ^ hearing ha\c the right to question the 

\ R/,«. n con<Juct dealings and propertj, Narain Mtslrt 
\. .. ‘ ^ 771 III IC 617 A IR loe*? PiL 477 

il'nuld be tof msolvcnn the cnqtiio 

IS iinib. ^ tnerel> to the question whether the insohent 
b^ findintr his debts This could scr> well be ascertained 
St his the insoUcnt and what 

his debts If the debts entered m the list attached are 
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no* bo£ni« debts and if it is found that the properU which the 
in'^ohcnt is possessed of is not enough to pi\ his debts he 
would be entitled to present the application for iiisoKencj 
under sec i and adjudicated an insoUcnt under see 25 of 
the -^ct Ra^til Bak^h \ iwulal Rat s O \\ \ — 6 111 IC 

20 creditor is not entitled to present a baiihruptci petition 
against the debtor unless the debt due to him b\ the debtor 
was a liquidated «um at the date of the act of bankniptci The 
fact that the debt became a hqutdaled amount at the date of 
f'Tesentation ot the jctition does not iinpro%e the situation, 

/?c Dcltor< (19 I Ch 10 In the case of a ] etition b% the 
debtor to adjudicate him an insohent no elaborate enqinrj 
should be undertaken at the time of the adjudication into the 
genuineness of the debts mentioned be him in the list of his 
liabilities or as to his dealings with his propertv such as con ^ 
ccalment or fraudulent transfer thereof Such matters can be 
more opproprntch dealt with after the adjudication order has 
been passed Kau I allan \ Ravi \ I R 1020 Lali 

S TOO I C ';s2 

In the case of a joint Hindu ratniK the debt incurred b> 
the father is bindinj. upon the sons not b\ the rule of heirship 
but b\ that of survnorshij therefore thev are liable to be 
adjudicated msohtnts in respect of the debts incurred bj the 
father Muthu I cerappa v Si d Gurunatha Pillai 49 Mad , 

21- 2^L\\ 61- 49MLJ69 (i9^6)MW'C6j air 

1926 Mad 

Sub-sec ( 1 ) Clause (a) The petitioning creditor or 
debtor — as the case maj be — must prove 
What the petitioner that he IS entitled to present the peti 
has to prove tion that is he must prove the com- 

mission of the act of insoh cnej , or 
compliance with the requirements as to the aggregate amount 
of the debt etc even if the msolvent does not appear at the 
hearing Ex parte Pratl (18S4) 12 Q B D 334 339 As to 

the conditions on which the creditor is entitled to present the 
insoUencj petition see see 9, ante Before making anj 
adverse or cNactmg order against the insolvent at the instance 
of a petitioning creditor, the Court sliould call upon such 
creditor to establish his right to file the petition Gancsfi Das 
\ Khelaiida Ram, AIR 1929 Lah , 636 119 I C 753 For 

the circumstances entitling the debtor to make the petition, 
iide sec 10 at p 85 ante The debtor is bound to prove his 
inability to paj his debts, but under the proxtso to this clause 
It will be sulTicient if he gives onlj pnma facie evidence of his 
such inabilitj He is not required to give slnct evidence of s/ 
his inabilitj to pa> No very careful inquiry 19 necessary 
with regard to such inability It is enough for the debtor to 
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fiv ush Siich proof as will sntisfv the Court that there are 
pritna facie grounds for believing his allegations, Lashtninarayan 
_ „ ^lyof V Stibrainanta, 45 MLJ 129 

Quantum o( Evidtnen A I R 1923 Mad , 585 (1923) M W N 
, , , 328 73 I C 74 Cf Goshatn Gobtnd 

\ Ktshtin Lai AIR 1934 Pat 166 69 I C 622 , Sattsh 

Chandra v Firm Rat Narayan, 72 I C 60 (Cal ) , Bhagiraili 
Chaudhury V /amuu, 8 Pat L T 84 AIR 1927 Pat 1S8 
lOi r C 445 , Ganeshilal v Duaraka Rani, 27 P L R 734 9S 
IC 900 , Naram Mtstri v Ram Das, 7 Pat 771 AIR 192S 
477 in IC 647 The Court need not go into an 
e aborate enqmrj as to the validity or otherwise of the debts , 

1 will be sufficient if it is satisfied that the debtor is jinina 
facte unable to pay Mamndra Nalh \ Rastllal, AIR 1927 
a 6g 97 r C 464, Racharla Narayanabba v Kondigi 
A I R 1926 Mad, 494 92 I C 541 Or, in other 
words an enamrj trader this section is a summary one, Amr 
LJ 493 air 1929 Lsh, 

Ii 34 not warranting detailed investigation as to 
iii>« ii^w^ uebtor has committed acts which would render 
S provisions of the Act, Penanambi 

V Namimha M L J 59- , Rom Rattan v Wol/iii Ram, J09 

ond f'kl! T '^1 petitioner himself deposes as to his inability, 

«,n J”® not record that he disbelieves him, that 

TnS Sf/I he is unable to pay 

till. fn!.t witnesses to hear testimony to 

V nil will not lead to a contrary conclusion, Bholat Kawn 

looa LLr^ y .4 AIR ,92; Rang ',20 100 I C 
1004 Nehal Chand V Oela Ram, AIR toto Lah 7? But 

should not be interpreted in such 
nroMsinn 1* requirements of the most salutary new 

his inability to pay his 
in Naram n*^ nominal proof, Per Maepherson J 

list of asspis <1/* ^oj, supra Where a debtor files his 

to Drove to Pay/ it is then for the creditor 

satisf; thr* rlehf debtor has sufficient means to 

(Uh) also’ttS" IC 624 

provision fi 1 pp 87 89. ante The 

made as otberivK.* f facte, and not stnet, proof is herein 

more comnrchensiA^/. involve the preliminary enquiry into a 
insolvent and thereby the 

Select Committee’c unnecessary loss of time, see the 

msohent's abddv thejJ4th September, 1919 The 

excess of his aSmibirKTl from the mere 

14 Cal 6gi a„j ,t V Parbnh Bibb 

into the present to enquire 

whether there is brimn 4 r ^solvent’s property and decide 
mere is Prxnm facte proof of inability withm the mean 
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inp of the proMso to Cl (a), Safish C/iandra \ Firm Raj Naratn 
72 I C bo (Cal ) In dealing tilth an application for adjudica 
tion of insolicncj, the Court should enquire into the present 
\aluc of the properties tihich are amiable for meeting the 
UabiUtics of the debtor and decide v.hctUcr hanng regard to 
proiiso (a) of this section the debtor has proved his mabilitv 
to paj his debts Oopaf Prasad \ P/iuiies xar, A I R 192S 
226 loS IC 4t^ (1) It is not open to a creditor to contend 
that the debtor was not unable to pav his debts as the value of 
his assets exceeds the value of his debts Harnam Singh \ Gopal 
Das, \ I R 1929 I^h “9 109 I C ,70 Ktdc notes and cases 
at p 89 ante Che mere existence of large properties is 
no indication of one s abihtv to pa> as the propertv maj not/ 
be converted into monev , ^firangacltanar v A'arasimfia I^cr, 
AIR 192S Mad 1191 ifi IC 290 The mere fact that the 
debtor has got properties the value of which is more than that 
of his debts is no ground for holding that he is able to pav 
his debts as the debtor maj be unable to raise monej to pav 
his debts If the debtor has no assets or if bis property cannot 
be converted into monev his statement that he is unable to paj 
bis debts must be accepted as true, unless the Court has rea on 
to think that all his debts are fictitious debts and he is 
making the application with ulterior motives, PerianambI 
V Nara 5 ijii/ia 56 MLJ 597 AIR 192S Mad 
1193 113 I C 290 (ibid) It IS for the Court to say 
whether a deed of sale effected b> the debtor is such proof as to 
satisfy It that be has no propert> left, Naram Mislri v Ram 
Das supra When the insolvency petition is made by the 
creditor, he can prove the amount of his debt in the Insolvencj 
Court and a regular suit is not necessary for that purpose, 
A K K Jtl Chelly Firm v Maung Aung i Bur L J 239 
1923 Rang 21 68 I C S85 A Court is bound to rnakc enquirj 
as to the rights of the petitioning creditor to present the petition 
to adjudicate the debtor as msohent 
Court to enquire into which enquiry includes an enquirj as 
the amount of creditors to the existence of the debt, if a debtor 
dentes the debt, Hukam Chand v Ganga. 
Ram AIR 1927 Lah iii 99 I C 
666 Vide also the notes and cases at pp 80 Si, under the head 
mg “Creditor that can make a bankruptcy petition “ 

Clause (b) This clause provides that if the debtor docs 
mot appear on the date of beanng upon receipt of the notice 
from the petitioning creditor, the latter is bound to prove that 
the requirements of see 19 (3) have been complied with 

Clause (c) The clause obviouslj refers to a petition bv 
the creditor and requires him to prove the commission of the 
act of insolveno on which his petition is based even if the 
insolvent is absent The mere fact that the debtors are unable 
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to paj their debts amounting to more than Rs 500/ is sufficient 
to justify an adjudication order unless an act of msolvcucj is 
shown to have been committed the debtor, Jagan NaUi v 
Ram Satan AIR 192Q Lah 239 115 I C 419 If the insol 
\ent does not raise anj objection at the heanng on the score 
of the insufficiency of the proof of the bankruptc> act he mil 
be precluded from raising any such objection on appeal Ex 
parte Pratt, (1884) i" Q B D 334 It is not necessarj for the 
debtor to prove an act of insolvency inasmuch as the verv filing 
of the insolvency petition is an act of insolvency on his part 
under the Explanation to sec 7 Cf Chhatrapai v Kharag 
Singh at p gr ante For the acts of insolvencj on which a 
creditor can rely see sec 6 supra The creditor can e,\amine 
the insolvent himself to prove the commission of a bankruptcy 
act In re \ Y (1Q02) r k B oS Cf Chatnt Ram v Hannii, 
18 I C "29 (All ) 

Onus of Proof Lndcr this section the Court requires 
proof of certain matters so the question of onus of proof neces- 
sarily arises m this connection In determining the burden of 
proof regard must be had to sec 102 of the Evidence Act 
Ordinarily each partv must substantiate his own case , if his 
inability to do so leads to the failure of his case then the burden 
ot proof must necessarilj be on him The creditor or the debtor 
(as the case may be) must satisfy the Court that he has fulfilled 
the preliminary requirements in order to be entitled to present 
the petition Mtmta~ Hassetn v Bn; Mohan 4 Cal , S88 Cf 
40 M I, J 570 sttpra Both of them must prove that their alle 
gallons are true and where a question of good faith is involved 
they are acting bona fide Gladstone IVyllte & Co v H oomesh 
Chunder, ^5 \\ R Cf In re Couie, 6 Cal 70 {2) , Be 
Purrett (1895) -3 L T 224 15 R 644 If a deed of transfer 
IS produced before a Court such a deed is prima facte evidence 
of the transfer and if the partj opposing the application wants 
to establish that the transfer is not a real transfer but a 
fictitious or bcnami transfer it is for him to prove it and m 
the absence of such proof the Court is to presume that the 
transfer is a real one Naratn Mtslrt v Ram Das, 7 Fat 
771 AIR 1928 Pat 47’* in iC 647 

Where the assets of a debtor exceed his liabilities he must 
sbovy that by the sale of his interests or other realisation of his 
assets he would not be able to raise a sum sufficient to pay 
his debts in full, Baldea v Suhkdeo, 19 All 125 Cf 7 Pat 771 

Sub section (2) Examine the Debtor This sub-sec 
tion obliges the Court to examine the 
ttie alhf oi debtor if he appears before it as to his 

° conduct his dealings with his properties 

and his financial position , such examim 
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tion should be held irrespectue of an\ consideration A\hether 
the insohenc\ application wsn made b\ him or lus creditor (Cf 
Q I C "45 I C 100*^) It IS the diitv of the petitioner for 
in«oI\enci to put him«elf tn the witness box nnd to gpvc a full 
account of his conduct dealings and propertv m the presence 
of luch of the creditors as appeared at the hcanng and the 
creditors ha\e a nqht to question him thereon Raiian \ 

\at 1 u Ram \IR io'^q Lah S 100 IC SS"* ^^hen the 
Court a«ks him an\ question regarding these nntters the debtor / 
IS IcgalK bound to state the truth wnthin the piirMcw of sec i"9 * 

of the I P C and if he refuses to answer such questions he 
can be punished under the said section The debtor is bound 
to answer all these questions under sec 112 of the CMdence 
^ct though the answer max tend to incriminate him Cf 
Q E \ Gof’al Alad 9 l Ex parte Schofield (iS ) 6 Cli 
D •' 0 Inrejadcti {19 9I i Ch loS 9S L J Ch " Section 
132 has how oxer proxndvd a safeguard so under that section 
such an answer cannot «ubject him to arrest or prosecution 
cYcept on the ground of perjurx but in an insolvoncj proceed 
mg It seems that «uch a statement is admissible as evidence 
agamst the debtor m respect of a criminal charge Jn re Joseph 
I err} 46 Cal qq 6 also 24 C W N 4-»5 (\ case under the 
corresponding proxiston in the Presidcnex Towns Insolxencx 
■^ct 4 ct III of 1909) Re Atherton (1912) 2 KB 251 While 
under examination under this sub section a debtor should make 
oaths under sec 5 of the Indian Oaths Act (Act X of i8"3) 
When the debtor makes statements in the course of examiuN x 
tion under this sub-section the creditors will hnxe the right to 
cross-examine him thereupon 

During such examination the Court can enquire into the 
consideration for the debt and also the genuineness of the debts 
» e whether tbe> are tainted with fraud or collusion Ex parte 
Rtbble Re Onslod (1875) LR 10 Ch App 3-3 , Ex parte 
I ennox (1885) 16 Q B D 315 But see In re Dremner 19 
QBD 5 2 — relied on in 5 olraiafa v TaUseth, tnfra In a 
recent English case a trader who manufactured certain goods 
by using secret formulas invented bj him was compelled during 
public examination in bankruptcy to disclose those secret 
formulas on the ground that such formulas formed part of the 
e.ryvi ’i.xlk has. b'M«aes& OT/i Va 

communicate them to his trustees Re Keene (iga"*) 2 Ch D 
475 

The object of the Public Examination is to secure a full 
and complete examination and disclosure of the facts relating 
to the bankruptcy m the interests of the public and not merelj 
in the interests of the creditors In re Jauelt (1929) i Ch 108 
9S L J Ch ^ The proxnsion relating to the public examina 
tion of the debtor is to obtain information at as earlx a stage 

/ 
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as possible, of the property and the whole conduct of the debtor 
in their relations to the insolvency proceedings They would 
be material at later stages of the proceedings when the debtor 
applies for his discharge, and then theyvwould be most valuable 
to enable the creditors to oppose his discharge, Jeer v Ranga 
saint, 36 Mad , 402 22 M L J 52 , Gtrdhan v Joynaratn, 32 
AH 645 See also Satrnsala v Tabselit, (1921) M W N 109 

13 L W 145 61 I C 767 , Re Atherton, (1912) 2KB 251 , 
Re Baker, (1S90) 35 Q B D 285 (295) , Narain Mtstri v 
Das, 7 Pat 771 AIR 1928 Pat 477 in I C 647 It should 
not be concluded from the provision regarding the examination 
of the debtor, that such cTramination is necessary for the deter 
mmation of the matters referred to m clause (2), eg the con 
duct and dealings etc of the debtor, or that those matters be 
first determined before any order of adiudication can be made, 
36 Mad , 402 The examination of the debtor being necessan 
for an altogether different purpose, it is not to be supposed 
that the words ' conduct, dealings etc maVe it incumbent 
upon Court to consider the acts of bad faith and misconduct on 
the part of the debtor before the order of adjudication The 
question of bad faith may be gone into at a later stage, Udat 
Chand \ Ram Kumar 12 C L J 400 , 15 C W N 213 7IC 
394 > Samiruddtn \ Kadtimoyt, 12 C L J 445 15 C W N *44 
7 IC 691 , Hamid Ah \ Ibttsham, 13 0 C 94 6 I C 748 
So, where a petitioner feigns ignorance about the existence of 
his account books and prei aricates about other matters, his peti 
tion cannot be dismissed simply on these grounds, Ginoardfiart 
V Jat Naratn 32 All , 645, s c 7 A L J , 835 7 I C 39 


If the debtor happens to be present m Court on the date of 
hearing of the case, it is incumbent upon the Court to examine 
him He should be examined whether any other witnesses be 
or be not present, Banarst v Banarst, 9 A L J 233 14 ^ C 
, Bute Mai V Gandti AIR 1296 Lah 508 93 I C 953 
The iiords in sub-section (2) arc mandatory, therefore when the 
debtor IS present no \alid order of adjudication can be passed 
without an examination of him, Dtal Shah v Mtran Biiksh, 23 

21PWR 1917 39 I C 745 Failure to obsene 

J the procedure recommended m hts sub-section will vitiate the 
entire proceeding Ralla Mai v Jafar Ah, 22 PWR 1916 33 
IC 1008. Cf 3 TR 17 , Re McHenry, (1S04) 3 Ch 365, 
Kearley v Thomson (1890) 24 Q B D 742 It is only after the 
been examined in the presence of the creditors that 
the Lourt should consider whether sufficient cause has been 
s lown to grant time to produce further evidence under sub 
' Benarst. 9 ALJ 233 14 I C 416 Cf 
m V'., , Prag V Ram Lai, 37 I C loo 

lOudh) , GiUmore r Bulacktlal 19 P R 1900 , Manaparanna 
rmugum, i L B R 229 The provision as to the examina 
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tion of the debtor is mandaton but that depends on the debtor 
being present at the bearing of the petition Ananta Anwar v 
Sadhu Cl aran \IR 19 6 Gil 2o4 8 IC "51 Tint is to 
«a} if the debtor is present in Court it is obligatorj upon the 
Court to examine him and failure to do so would \itnte the 
order of adjudication Gangadas Seal \ Perci al AIR 1927 
Cal 32 9" I C 02 where a debtor alleges contravention of 
the abov e rule it is for him to show that as a matter of fact he 
was present in Court at the time of the hearing of the petition 
Ananta Aumar \ Sadf ii Cfiaran sitprd 

Admissibility of public Examination The evidence of 
an insolvent m his pubhc examination is not admissible against 
an} body except himself It is not admissible m favour of his 
own estate as against a third part} Jnanendra Bala v Official 
isstgnee 54 Cal -si 30 C W \ 346 \ I R 19 6 Cal 597 

9j I C S34 1 Ac Brunner (1887) 19 Q B D 5-2 Cf 2 CWN 
611 (1921) M V 109 61 I C 67 The deposition of the 

insolvent m pubhc examination under this section is not relevant 
evndeace in an entjuir} under sec 50 Satrasala v Tahsetti 
supra Re Bottomlc} 84 L J A B 1020 

Official Receiver has no power to examine the debtor 
The Official Receiver s pouer to examine the debtor has been 
taken away b} ^ct \\XI\ of 1926 

Sub section ( 3 )— Sufficient cause This will include all 
that will be sufficient cause witbio the meaning of order WII 
r I of the Code of Civnl Procedure 1908 As to the Court 5 
duty to consider whether sufficient cause has been shown for 
,tbe grant of tune to the parties to produce further evidence 
see Banarsi v flanorri g ALJ 233 14 I C 416 — followed 

in 93 I C 953 (Lah ) Cf Prag v Ram Lai 3- I C 109 
(Oudh ) 

Any evidence means both oral and documentary evidence 
Thus when it is necessary for the petitioning creditor to prove 
that the debt due from the debtor amounts to Rs 500 he may 
call for the debtor s account books and examine the debtor 
himself as a witness In re X Y (1902) i A B 98 

As to summoning and attendance of witnesses provisions 
of O XVI C P Code may be referred to witnesses may^ be 
examined on commission when circumstances require even the 
insolvent can be examined on commission if necessary see 
In re Aaoroji Sorabji 33 Bom 462 

Sub section ( 4 ) Mode of taking evidence The 
mode of taking evidence under this section is different from what 
has been laid down in Order xviii r 5 The procedure laid 
down in this section should be followed in preference to that 
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m the C P Code inasmuch as the Court can follow the proce 
dure prescribed m the C P Code, only subject to the provi 
sions of the Insolvency Act, see sec 5, ante Notice that the 
mode of taking evidence herein recommended tallies with the 
provision made for unappealable cases m Order '^Mii r 13 
This summary record of evidence is rather an msalutary provi 
Sion as It may lead to failure of justice uhen the case goes up 
before a superior Court m an appeal under sec 75 


25. [§ 15 (1)] (1) In the case of a 'petition 
presented hy a creditor, wher? 

1 missa o pe j ion Coutt IS not Satisfied with 

the proof of his right to present the petition or of 
the service on the debtor of notice of the order 
ad'mitting the petition, or of the alleged act of in 
solvency or is satisfied by the debtoi that he is 
able to pay hia debts or that for any other snffi 
cient cause no order ought to be made, the Court 
shall dismiss the petition 


(2) [New] In the case of a petition presented 
by a debtor the Court shall dismiss the petition 
if It IS not satisfied of his right to present the 
petition 


The Section Its Scope This is the old sec 15 (i) 
and wrresponds to sec 7 (3) of the Bankruptcy Act, 1883 h 
lays dmvn the circumstances under which the Court shall dis 
miss the insolvency petition sec 24 mentions the matters 
required to be proved and provides for the examination of the 
oeotor and the production of evidence, and this section shows 
Where the insolvency petition can be dismissed Net Ram v 
Bhagirath 40 All 75 15 A L J 885 43 I C j6o The 
section is intended to prevent the abuse of debtors filing their 
application as a method of evading liability of arrest and 

getting out of payment of their debts Mathnra Ram v Baldeo 

fw .iT ^ ^ 800^ 80 r C ai It may be pointed out 

hat there is no material diderence between this Act and the Act 
1 1907 on the qiiestion as to what is required to be proved m 
order to entitle the insolvent to present his petition for msol 
T ^ Chandra 46 Bom 757 ”4 

238 Though questions 

regarding bad faith and misconduct may be put to him dtiritw 
^^^™>nation under sec 24 (2) still they are not mentioned 
2 dismissing the petition So it has 

been held that nets of bad faith on thi part of the debtor need 
nor be investigated at the preltnimary stage when the order of 
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adjudication has to be made, but at the final stage when an 
application is made for an order of discharge, [/da>' Chand \ 
Ram Kutnar, 12 CLJ 400 15 C \V X 213, see also 
Sam^Ttiddin \ Radumo^t, 12 CLJ 445 15 CWN 244, 
GtrtrardJarj \ /ai Narmn, 32 All, 645 7 ALJ S35 7 IC 
39 , Mumlal \ Sashtbhusan, 2 Pat L T 166 60 I C 848 
Likewise, it has been maintained that in an onqiiirj under this 
“ection It IS not pertinent to deade an issue as to whether the 
petitioner has made a true and full disclosure of the property , 
such an issue mai be gone into after adjudication, Laxint Bank 
\ Ram Chandra supra ^ ««*• n ^ bona fides J 

arise onl\ when he not before, 

Racharla Karaionappa L W 219 

AIR 1926 Mad 494 . acts of the 

msohent and the mala fide transfers made by him are to be 
enquired into b\ the Court, after the insolvent has been adjudged 
as such and not at the initial stage Rain! Balsh v Gtilab Rat, 

4 Luck 52 AIR 1929 Oudh , 371 113 I C 20 Prom these 
cases It should not be inferred that questions relating to conduct 
and fraudulent transfers cannot be put to the debtor during 
his e\ammation under «cc 24 (2) Though these matters need 
not be decided at the preliminary stage still information about 
them ought to be picked up and recorded at the earliest oppor 
tunity for use against the debtor at a later stage Jeer v 
Rangasamt 36 Mad, 402 ■•2 MLJ 52 (19:1) 2 MWN 
4S0 10 MLT 433 T2 IC 6rS If the applicant pleads 

inability to pay his debts, he should be adjudicated insolvent 
and if It IS necessarv to take steps to annul any transfer 
effected by him, that might be done afterwards, Te;a Singh 
V Baluant, AIR X930 Lah 16 123 IC 576 

A Judge, before he dismisses an insolvency petition under 
this section, should indicate one or other of the grounds, here 
under set forth, as that on which he purports to act, Preonath 
v Xibaran 15 C L J 631 15 I C 870 This section is “rather 

a trap for Judges who do not take pains to understand it” — per 
M aUh A C J , in Tara Chand v Jugal Ktshore 46 All 713 
22 A L J 684 83 I C 697 As to when the discretion under 
this section can be exercised, whether such discretion can be 
exercised in. secowd appeal, see I'eafeateTania v Qarati Shend, 
{1926) M W N 946 It IS not a valid reason for rejecting an 
msoliency petition that the brother of the debtor has not joined 
in the petition, Acf Ram v Dbagtratk, 40 All ,75 15 ALJ 

885 43 I C , 160 Lnder sob sec (i) the Court can enquire 
whether there was proper consideration for judgment debt, Rc 
Beauchamp, (1904J i KB 572 Where an cx parte order of 
adjudication passed on a creditor’s application is vacated on the 
insohcnt’s objection under sub sec (i) of this section, the lacat- 
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inR order )s not to be regarded as an order of annulinent of 
adjudication, Bahram ^ Supadasa, 121 I C 55 (Nag) 

Grounds for dismissing the petition . 

(1) In case of petition b\ a creditor — 

(1) If the creditor has no right to present the petition 
sec 9 

(n) If the notice of the order admitting the petition be 
not served on the debtor sec 19 (3) 

(til) If the alleged act of insolvency be not proved [See 
sec 9 (t) and sec 6] 

(it) If the debtor proves that he is able to pay his debts 
(v) If there is sufficient cause for not granting the 
petition 

(2) In case of petition by a debtor' — 

(0 If the debtor has no right to present the petition , 
[See sec 10 ] 

Ability to pay Note that the mention of proof of fbt 
debtor’s ability to pay his debts as a ground for dismissing the 
msolvency petition is made m clause (1). that is, the clause 
regarding the case of a petitioning creditor and not m clause (2; 
which applies to the case of a petition by the debtor , see also 
Girh-ardhan v Jai Naratn, 32 All 645 7 ALJ S3S 7 

39 , Ruttan v Ttralh Ram, 28 P R 1915 34 P L R tSto 

29 I C 361 , Raj Kaur v Ttralh Ram, 13 P \VR ^9^7 39 
IC 590, Mehr Stngh v I7c>o«and College, 44 I ^ S50 
27 P R 1918 49 P R 1918 , Saltsli Chandra Addy v own 
of Ra]narain Pakhtra, 72 I C 60 (Cal ) , Lakshtnarayan v 
5:ibrafliantam, 45 M L J 129 (1923) M W N 328 73 I ^ 74 

Creditor’s right to present petition See sec 9 
Under sec 9 (i) (a), the debt due unto the creditor must amount 
to Rs 500 and under sec 24 (i)-(a) the creditor must prove this 
fact For the purpose the petitioning creditor may call for the 
debtor’s account books and examine the debtor himself as a 
witness, ReX Y , (1902) i K B 98 In some of the English 
cases, thej have gone further and have maintained that not onl> 
It should be shown that the debt has reached the statutory hnut. 
hut It must also be shown that the debt is a teal one , the Court 
IS entitled to see that it is not put in motion without a founda 
tion , Ex parte Lennox, 16 Q B D 315, following Ex parle 
Kebble, E R 10 Ch 373 According to these cases the lalidit} 
of the debt owing to the creditor must be established , it must 
be shown that it is not tainted with fraud or collusion, though 
in the case of a petition by the dehtort the real character of the 
debts need not be decided before the adjudication order, Jeef 
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Clieilyt ^ 7 ianf:asami 36 Mad, 402 22 MLJ 52 {1911) 2 
MW N 4*^ Cf Manindra \ath \ Rasiklal cited at p 136, 
ante, and Hulam Chand \ Gangarafii, cited at p 137 ante 
The petitioning creditor beside pro\ing tint he is a creditor for 
the requisite amount must also prove that the debtor has com 
mitted an act of m'^ohenej, Tara Chand \ /iigul A.is/jorc 46 
All , 713 22 A L J 6S4 L R 5 A 49S \ I R 19^4 All 6S6 

S3 I C 967 Vide al«o no I C 73*', cited at p S3 An order 
of the Court rejecting a petition on the ground that the petition 
mg creditor had not proved his nght to present the petition 
would not operate as res judicata against the other creditors, 
Fimi 0/ Radlia Anshen V Gangabai AIR I9'’S Sind 121 no 
IC 730 

Sub section (2) : When the debtor’s application can 
be dismissed The only ground on which a debtor’s applica 
tion can be dismissed is that his right to present the petition 
has not been substantiated ^cc Kaliiuviar v GoPtknshna, 15 
C \V % 990 12 I C 48 , Jeer \ Rangasvami, 36 Mad , 402 , 
Daulai \ Shaheblal 6 ?v L R 145 SIC 1115 A debtor is 
entitled to present an insohcncj petition wjhcn the require- 
ments of sec ro have been complied with And if he is so 
entitled the Court cannot dismiss his petition , and then adjudi 
cation follows as a matter of course under section 27 below see 
Chhatrapttl Stngh v Kharag Stngh, 44 Cal , 535 25 C L j 
215 21 CW’N 497. 32 MLJ 1 , 19 Bora LR, 174 15 
A L J 87 39 I C 768 fP^C ) Also sec below So.it has been 
repeatedly mamtamed that if the requirements of tms Act are 
complied with and the inquiries contemplated by sec 24 be 
completed the Court must come to a decision m respect of the 
various matters mentioned m this section It cannot dismiss 
the petition merely because on an adjourned date the Insolvent 
does not appear m Court, Lachminaram v AisJicn Lai, 40 All 
665 Under the old Act mabthty to pay was no condition prece 
dent to the mamtainabiUty of an insolvency application, so 
possession of sufficient means was no ground for its dismissal, 
see Khadim Hussatn v Btshan Singh, 14 I C 224 But under 
the present Act, the position will be different 

This section does not say an3rthing as to whether a Court 
has any inherent power to dismiss a debtor’s petition when it 
amounts to an abuse of the processes of the Court In some of 
the cases decided before the passing of this Act (Act V of 1920), 
It has been held that a Court lias inherent power to prevent an 
abuse of the processes of the Court and in doing so it can dismiss 
a debtor’s application if it amounts to such an abuse of the 
Court’s processes , see Ponnusamt v A^arasimma, 25 M L J 545 
(550) . Tnlokt Nath v Badrt Das, 36 All , 250 12 A L J 355 
23 I C 4 (F B ) , Chlrunji Lai y Ajudhia Prosad 37 I C 
(All ) , Malchand v GoPal Chandra, 44 Cal , S99, s c 25 ^ 
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83 21 CWN agS Also see Maung Po Mya Po Kyxn, 30 
I C 943 , Tin Yo V Stthhayya Ptllay, 18 I C 500 6 L B R 
14Q The petition can be dismissed also when it is not hona 
fide but made for an inequitable or collateral purpose In re 
Pamad Mai Nemantnal, 35 I C 541 There wiU be no adjudica 
tion when it is sought for a collateral or inequitable purpose 
Cx parte Griffin, 41 L J K B 107 12 Ch D 480 , Pe Davies, 

3 Ch D 461 25 W R 239 , Ex Parle Painter, (1895) i Q B 85 
A vesting order of the property of an insolvent would amount 
to an abuse of the processes of the Court if the order affected 


property to which the insolvent had only a very doubtful claim, 
Gangadhar v Skridhar, 61 I C 589 The use of Bankruptcy 
Law for a purpose foreign to its object is an abuse of the pro- 
cesses of the Court and cannot be granted, Ponnuswainy v 
Narayanaswatnt. 25 M L J 445 14 M L T 305 21 I C 

293 Thus, an attempt at getting the estate of the insolvent 
managed by the Court is such an abuse, Koppuravurru v 
Guntur, (1914) M \V N 153 14 M L J 587 22 I C 276 A 
creditor cannot be allowed to utihse the bankruptcy proceedinff 
for the purpose of extorting, or attempting to extort money 
from the debtor for which the debtor is in no sense liable, 97 L J 

Ch 120 (1928) I Ch 192 "The practice of leaving a man to the 

mercy of his creditors who with a view of extracting money 
from him gets him locked up m jai! after he has voluntarily 
placed the whole of his property at the disposal of his creditors 
ts ® practice which cannot be too strongly reprehended," Sam 
Chandra Addyv Firm of Rajnaratn Pakhtra, 72 I C 60 Where 
an earlier bankruptcy notice was still available for a petition, a 
second notice was given in bad faith and to embarass the 
debtor, held the Court could prevent oppression by declmmg 
Cf IVhtlTPorth, (1927) I Ch 253 96 Lj 
Ch 70 (CA ) Under the English law a Court may decline to 
mate an adjudication order or may rescind a receivmg order 
wnea the insolvency proceeding is an abuse of the processes of 
. ^ the Court Cf Re Bond, fi888} 21 

QBD 17 , KaUprosanna V Harlmohon. 
Of the Court 31 C L J 206 24 C W N 461 Simi 

- . , J^tly, a proceeding by an undischarged 

obtaining credits, is such an abuse, 
Fe Belt, Ex Parle Official Receiver, (1901) 2 K B 39 In the 
recent wse of Re Ballav Chand Serowgie, 27 C W N 739, it has 
tlnn” Malchand \ Gopal, supra, that the presenta 

insolvency petition on the same materials is 
2 O the processes of the Court Cf Re Victoria. (1894) 

autbwty of these cases seems to have been 
tht (2) does not contemplate 

malo suggested in those cases and though it does not 

^ e use of the general expression "sufficient cause" 
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— as IS u«ed m subsection (i) — to cover all possible cases of 
tibuse The debtor must have the “nght’ to present the peti 
tion and it cannot be said that he has the right to trifle with the 
Court and to present a petition which the Court cannot tolerate 
For a fuller dpscnssion on this point see the notes under the 
ne\t heading order to reject an insolvency petition there 
inu«t be di<5tmct finding that on the evidence before the Court the 
insolvents assets exceeded his liabilities and that the insolvent 
IS m a position to pay up his debtyt9i4) W N 15 supra 
\ petition wilfully presented to a wrong Court should be dis 
missed Ex parte May 14 Q B D v Reckless borrowing 
bringing on bankruptcy is not necessanlj such an abuse as 
would warrant a dismissal of the msolvencv petition TItaiia 
Velayutha \ Subramama log IC 636 

Diamusal on the ground of “abuse of processes of 
Court” It will be seen from the cases mentioned above that 
before the Pnv’j Council case of Chhatrapat Stngh v Kharag 
£tngh 44 Cal 535 ajCLJ 215 21 C \V N 497 15 A L J 
S~ (igi*) M W N 100 33 M I. J I 19 Boro L R 174 19 
I C SS (P C ) the trend of the Indian decisions was to reject 
an application for msolvencv when it constituted an abuse of 
the processes of the Court The Judicial Committee however 
turned the tide of this judicial opinion We may here quote 
the following pertinent passage from their Lordships judgment 
in the said case “What was held was that the application was 
an abuse of the processes of the Court and so roust be dismissed 
Presumably it was on this ground too, that the High Court dis 
missed the appeal , no other reason is indicated It is to be 
regretted that the Courts in India allowed themselves to be 
influenced by this plea instead of being guided to their decision 
bj the provisions of the Act In clear and distinct terms the 
Act entitles a debtor to an order of adjudication W’hen tls condi 
tions are satisfied This does not depend on the Court's discre 
tion but IS a statutory right , and a debtor who brings himself 
properly within the terms of the Act is not to be deprived of 
that right on so treacherous a ground of decision as an 'abuse 
of the process of the Court ' This case illustrates the peril of 
this doctrine m India for what has been treated by the Courts 
below' as such an abuse appears to their Lordships m no waj 
io -merit this censure “ ChhatraPat v Kharag Stngh 44 Cal 
535 (PC) 21 C W N 497, et cetera The italics are ours nnd 
■should be carefully noted It should be noticed that (i) the 
condemnation of the doctnne about the "abuse of process is 
an obiter dictum because the case was decided on the finding 
that It did not "ment the censure” i e was no such abuse 
Here we have an instance of what we call an unhappy genera 
Usalton of law from the Bench vvhicb sliould never arrogate to 
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Itself the fiiEctions of the I<egislattire , (11) Their Lordships- 
hovve\er do not absoluteli dispute the correctness of the doctnne 
but simplj call it a “treacherous ‘ or an unsafe, one So ne- 
raay take it that this P C case has not overruled the long- 
senes of cases cited before at p gi 

Besides, it is worthy of notice that their Lordships speak 
of fulfilment of "the conditions of the Act" Now, the Act 
requires that the petitioner should have the to present 
the petition but certainly a per'?oa has no rtght to tn6e mth 
the Court That is how the equitable doctrine against abtije- 
comes m Mere fulfilment of the conditions specified m secs 9 
and 10 (old sec 6 {els 3 and 4)] does not create this nght 
from those sections it is clear that non fulfilment of the con 
ditions specified therein way disentitle a party to make the 
petition but the converse position ma\ not hold good, and the 
statutory conditions apart from this equitable doctnne may not 
create the nght The Legislature has not however understood 
the said case exactly iti the way we have done, but takes it 
as overruling all the Indian deasions “It is novs settled larv 
that under the Act ar »t iiandr it is not open to the Court 
to reject the petition of the debtor on the ground that the 
^plication IS an aburc 0/ faa»" (Statement of Objects and 
Reasons, dated 7th September 1918) Thus, according to the- 
Legislature the Court is powerless against the dishonest use of 
the machmcrj of the bankruptcy law , it has therefore Introduced 
the changes in sections 24 25 and 29 embodying the rules of 
limited protection, proof of financial paralysis ti centra, and 
therebv proposes to accentuate the Court’s potenqj We cannot 
out admire tfie legislative wisdom for these new provisions 
but are verj much disappointed at its appreciation of the 
Court s power or at anj rate, as its spectator like attitude 
towards the Court s supposed want of power If the Court 
IS reailj powerless m the matter, the Legislature should have 
remedied the defect 


Tt — ^pphcation c annot_ be dismissed 

} eiii-cred in the scbeduTe 'are' noV bogus anct 

e or s assets do not cover his liabilities adjudication uill 
follow as a matter of course Rasul Bal sh v Gujab Rai MR 
029 Uiidfi y-i A debtor’s application cannot be disniis«e(l 
he has concealed some of his properties 
or that he has made a misstatement of his propertv m hi- 
VoMiou or of the patticulars of all pecuniary claims against 
hun D(iuhl\ Saheb Ul 6 ^ L R 145 8IC 1115, Btdf aid 

14 I C 5-0 Behan Sahu 
ihif t> ^ PL 1C 277 or, on the ground 

I.* petitioner had sorne land which he transferred to his 
haH olor uhich he still exercised rights of ownership and 
nad not mentioned the same m the schedule of assets Teji 
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Stngh ^ Baluanf AIR 19^0 t,ah 16 123 I C 576 , or on the 
jrrovnd tint the petitioner lias chanced his residence or men 
tioncd fictitious debts in hts application or cnen fnlsc accotim 
of his income or committed other acts of had faith, MvntJal v 
Sasihhttsan, 2 Pat LT, 166 60 I C 84S , see also ivanm 

Baksh ^ Mahabtr Banta, 19 I C 6‘*5 (Cal ) \bsence of avail- 
able assets IS no ground for relnsinp an order of adjudication, 
Sherav Gcn/ra Rant, 37 I C 214 171PWR 1916 Similarly, 
the failure to keep reguKr accounts has been considered 
immaterial and cntailmc no disqualification for the purpose ol 
an adjudication In re Vtthaldas g I C 632 , Gaiiwh Lai v 
Ditarka Ram, AIR 1937 I ah , 2“ qS I C ooo A debtor's 
application cannot be dismissed also on the ground that he is 
the onh son of bis mother, who is possessed of large property, 
Jv'adir Hussain \ Buhen Stngh, 9 I C 633 , 14 I C 224 (All ) , 
Cf p S; , nor on the ground that the petitioner’s brother nhc 
was joint with him was not made a party Net Ram v 
Bhagirath, 40 All, 75 15 ALJ 885 43 I C 160 The 

jietition for insohencv should not also be dismissed on the 
ground that the debtor is giiiltj’ of bad 
Paquiry as to good faith Or fraodulent transfer, Samtruddin 
faith not pertinent V Kadumoyt, 12 CLJ 44S, s c 15 

C \V N 244 , read also the notes and 
cases at pp 143 and 146, ante also Uday Chand v Ram 
A’umar 13 C L J 400 15 CWN 213 Shetkh Abdul v 

x? CWN 405 15 C L J 457, Golam Rahman 

T IVahed All 16 CWN 853 16 1 C 470, Jeer v Ren/o 

. 5 ami, 36 JIad , 402 , Gtruardhari v Jai Narain, 32 All 645 
7 A L J 835 7 I C 39 , Laksbmi Narayan \ Krishnalal,. 40 

An , 66s 16 A L J 703 46 I C 733 , Rattan Malhk v 

Ttrath Ram, 29 I C 361, sc 28 PR 1915 34 P L R 1916 , 

Bhagirath Chaudhun v Jamim, 8 Pat L T 184 loi I C 445, 
as the question of fraudulent transfer is not relevant for the 
purposes of adjudication, Rasul Baksh v Giilab Bat, s 0 W N 
776 A debtor’s petition cannot be dismissed because of his 
endeavour to conceal a portion of his property or of his pre 
tension that the property m his name does not belong to him, 
Muhammad Hussain v Jlaht Baksh, 10 A L J 18S 17 I C 

92 The mere omission to disclose in an application for 
adjudication that a previous application was dismissed is not 
a sufficient ground for dismissing the insohencj petition, Md 
Shta V Mababir, 15 A L J 572, 40 I C 445 The mere fact 
that payments have been made to the creditor of an insolvent 
between the filing of the jietition for insolvency and the 
"hearing, is not a ground for dismissing the petition Tarachand 
V Jugal Kishore 46 All, 713 22 ALJ 684 AIR 1924 
All 686 L R 5 A 498 Civ 83 I C 967 The mere fact 

that the insolvent has transferred his house to his son is no 
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ground for refusing him an order of adjudication, Rakha 
V NasaT Mai, 52 P R 1918 127 P.L R 1918 46 I C 435 

The fact that sbortlj before the presentation of the petition, 
the insolvent transferred his property, is no ground for reject 
ing his petition, though it may be open to the recener to 
avoid the transaction under sec 53, Keramat Ah \ Baidya 
Nath, AIR 1926 Cal , 955 95 I C 297 Excess of assets 

over the scheduled debts or concealment of property ma\ not 
be good grounds for dismissing the petition, Baldeo Das v 
Stikhdeodas, ig All 125 , Jttalanath v Parhalt, 14 Cal , 671 
In fact the extent of or anj circumstance about the petitioner s 
property is not to be tahen into consideration when dealing 
nith an application for insolvenc>, Behan Sahti v Juther Mol 
38 I C 822 , I P Iv 227 It IS no ground for dismissing 
an insohency petition to saj that the insolvent has been guilt} 
of criminal misappropriation in respect of propertj' belonging 
to one of his creditors JagannaUt \ Ganga Dat 41 All , 488 
17 ALj 565 50 I C 192 (following Chhatrapat \ Kharag 
Singh, 44 Cal , 535, P C , s c 25 C L J 215 15 A L J 87) 
Cf Chminjtlal v Ayodhta, 37 I C 391 (All ) The petition 
should not be dismissed even jf the debtor mentions sotno* 
bogus debts m the schedule of liabilities appended to his 
petition Miinnt Lai \ Bhagauan JDas, 26 I C 24 (All) Ci 
Khusah Ram \ Bhclar Mai, 37 \ 11 ,252 13 A I- J 270 28 

I C 573 A petition cannot also be dismissed nhere the 
scheduled assets exceed the liabilities, 14 Cal , 671 19 AH . 
125 Where there are considerable debts and also certain 
assets which can be administered and a dundend paid to all 
the creditors it is contrarj to the policv of the Provincial 
Insohency Act to refuse adjudication, 37 I C 391 The liheli 
hood of the msohent’s assets being consumed up m the costs 
of the proceedings is no ground for dismissal, Re Jubbab, 
(1897) I Q B 641 

The mere omission to disclose that a previous application 
for adjudication has been dismissed is no sufficient gronno 
for dismissing the application, ilfii/ianimad Shta \ Mahabir. 
iSALJ 572 40 I C 445 Cf Abdtil Azts ^ Habid Misln 
49 I C 229 (Cal ) The fact that a debtor IS a dishonest man 
IS not Itself a ground for refusing adjudication, though the 
net should be fullj investigated at the time of discharge 
Ihiruftjt Lai \ Ayodhia Prasad, 37 I C 391 (All) 

Oismistaf for any other sufficient cause “Sufficient 
c^use ’ ns a ground for dismissing the petition applies to the 
case of a petitioning creditor onlj See Mt Bti \ hga Po n 

I C 743 (U B ) A^cl^b--' sed 

on the ground of any ' \ 

Ronj Tlufi 4 “I C 40S nas 

*orae ambigwtx ns to whether jt applied cncIusivoI} to the 
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ca«c of a creditor , «ce 3a All , 645 7 A L J 833 7 I C 39 , 

In re Vtthaldas, o I C 632 (Sindh) , Prconalh \ htbaran, 15 
CLJ 631 , TT^^olinath \ Badndas, 36 All 250 12 A L J 

355 23 I C 4, F B But m this Act tins ambigwity has been 

efeared up b\ mchidmc this expression in the paragraph meant 
exclusuel} for the petitioning creditor There arc many nays 
m •nhich “sufficient cause’* might he shoun to induce the 
Court to refu'^e to mahe anj order \For instance, the debtor 
maj shou that some of his friends are prepared to give a 
guarantee for the paviuent of his debts in full, or that there 
are ‘‘ome proceedings pending bj means of which, he may 
possibly obtain ample funds to enable him to paj his debts, 
or, there are other prospects of his being able to make such 
pavment.XEa; parle Dtxton (18S4) 13 Q B D iiS (123) Cf 
Tara Chd^d v Jugul htshore, 46 All, 713 22 ALJ 6S4 

AIR 1924 All 6S6 83 I C 96“ A scheme of arrangement 

between the debtor and some of his creditors shortly before 
an insohencj petition which is filed bv another creditor, is 
not a sufficient cause wnthtn the meaning of this section, 
Ex parte Oram (iSSs) 15 Q B D 399 If a creditor sWrts 
an msohenev proceeding from an improper motive, sa>, for 
the purpose of extortion or for the purpose of putting improper 
pressure on the debtor or for humiliating the debtor in the 
estimation of societv , there will be a sufficient cause to refuse 
to make an order Where a proceeding is designed as an 
instrument of oppression and harassment or where it is an 
abuse of the processes of the Court or where it is frivolous or 
vexatious there will be sufficient cause for refusal to inter- 
fere The Court will refuse to make an adjudication if it 
finds that the bankruptc> petition has been made use of for 
an inequitable purpose, Re Dattes, 45 L J Bk 159 3 Ch D 

461 It is impossible to spccificallj state what will be sufficient 
cause. Re Otd,a^, (1S93) i QB 812 The Court will refuse 
to make a man bankrupt if the effect of such order would be 
to make the insolvent forfeit his life-interest, Ibid ^W’hat is 
or IS not sufficient cause must depend on the circumstances 
of each caseS^runa Cbellan v Mg Po 9 IC 461 It has 
been held that notwithstanding proof of the existence of the 
conditions mentioned in the statute the Court is not bound to 
pass an order of adjudication where the application constitutes 
an abuse of the processes of the Court, Slalchafid v Gapal 
44 Cal , 899 25 C L J 83 21 C W N 298 C£ 27 C \\ N 

739 Re Hancock, (1904) i K B 585 Also see the cases 
noted under sub-sec (2) and the commentaries at p 147 
The existence of a solitary creditor is not sufficient cause to 
justify the dismissal of the insolvency petition Re Hacqtiard, 
24 Q B D 71 There is suffiaent cause within the meaning 
of this section where a creditor refuses to accept a tender, 
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which if accepted would have reduced his debt below five 
hundred rupees Cf In re Lawrence (1928) 1 Cu 60S 
mere fact that the creditor has given an under valuation ot 
bis security m his petition is not sufficient cause wimm the 
meaning of the section, Ex Parte Taylor 13 , 

■When an adiudication order will be a ‘vam thing ’ ®i 
no use the Court should not make it, Re Rohtnson 22 Cn 
D 816 

An abuse of the processes of Court which always is to be 
judged m the light of the circumstances of each case 
supra) implies that the petition was presented m order to pCT 
pctrate a fraud Mating Po Mya v Maung Pa Kiyn 30 I ^ 
943 It seems that where the fraud has alreadv been com 
mitted and there is no new attempt to trifle with the Court 
there is no such abuse (Ibtd) 

Discretion, Exercise of, m appeal The above pro 
visions of the section are discretionary Where the Distnct 
Judge was not asked to exercise his discretion under thi* 
section the same ought not to be exercised in appeal VenKax^ 
rama v Bttran Sheriff 50 Mad 396 51 M L j 680 
MWN 946 24 LW 858 AIR 19^7 Mad IS3 99 
536 

Effect of dismissal The dismissal of a petition does 
not constitute res judteata see iCtng v Henderson (189®/ 
A C 720 Oriental Bank v Richer 9 App Cas 413 So tub 
dismissal of a petition under this section does not bar n 
petition whether by the creditor or the debtor specially 
such a fresh petition is founded upon a fresh arrest or so lortn 
subsequent to the dismissal of the former application 
Prosad V Mahadeb Lai -• Pat L T 335 61 I C 870 Kejec 
tion of an insolvency petition on the ground that the petition 
ing creditor had not proved his right to present the petition 
would not operate as res judicata against the other creditors 
although the} had notice of the bankruptcy proceedings 
of Radha Ktshin v Gangabai 22 S L R 105 AIR 19'’° 
Smd i""! iio IC 730 The dismissal will not operate as 
res judicata also as to the sufficiency or otherwise of the debt 
Re Victoria (1804) 2 Q B 387 But the principle of finality 
1 in litigation requires that when a particular petition is dismissed 
on a particular ground s fresh petition cannot be entertained 
except on a different ground 

In the case of a petition by the debtor the law casts on 
him a duty to state the fact of such dismissal together with the 
reasons therefor in a subsequent petition under sec i5 
(f) (0 As this petition lias to be verified under sec 12 no 
concealment m this respect is possible 
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No adjadication by content or by arbitration A t 

Court should not make an adjudication order on mere consent v 
of the parties In rc Button Ex parte I oss, (1905) i KB 602 
(6oj) 19 P R 1900 F B As to whether an adjudication can 

be obtained bj means of reference to arbitration vide notes at 
p 46 ante 

Appeal An appeal lies to the High Court against the 
•order of dismissal passed bj the District Judge under Sec 25 
acting as a Court of first instance see see 75 (2) and Schedule 
I , and tl e order of the High Court dismissing such "m appeal 
is aUo appealable to the Pruj Council Clihalrapal Singh v 
hharag Singh 40 Cal 685 sc i** C N 752 

26 [§ 15 (2) (3)] ( 1 ) Where a petition pie 
senlod by a creditor is dis 
^^Award of coinpensa missed Under sub section (2) 
of section 25, and the Court 
IS satisfied that the petition was frivolous or "vexa 
tious the Court mav on the application of the 
debtoi award against such creditor such amount 
not exceeding one thousand rupees as it deems a 
reasonable compensation to Ine debtor for the 
expense or injury occasioned to him b> the peti 
fion and the proceedings thereon and such 
amount may be realised as if it were a fine 

( 5 ) An award under this section shall bar any 
suit for compensation m respect of such petition 
and the proceedings thereon 

The Principle of the Section This is section 15 (2) 
and {3) of the repealed Act It invests the Court with a sum 
marj power to award compensation not exceeding Rs 1000/ 
to the alleged insolvent against his creditor when the insolvency 
petition presented by the latter is found to be frivolous or 
vexatious The object of this section is to pro\ide a safe 
guard for a man against the machinations of his enemies who 
maj seek to embarass his financial position and humiliate him / 
by setting the machinery of the insolvency law against him 
vst'i'A'w y/iVAw. V5, wV/Ati ■at'j. ->5 

found to be frivolous or vexatious the Court tm<ii award the 
compensation which should on no account exceed Rs rooo 
This sum is supposed to cover the expenses incurred and the 
damages suffered by the msohent by reason of the fniolous 
or vexatious proceeding As to the mamtainabihtj of a smt 
for damages for bankruptcy proceedings without reasonable 
and probable cause e\en without proiing special damages 
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see U \ United Counties Bank Ltd, (1920) AC 102 
(120} , King \ Henderson, (1S9S) A C 720 , also see (1S83) ” 
Q B D 674, infra , (1905) A C 168 

A B Compare this section with sec of C P Code 
The application of the section maj be barred b> Local Goterd 
ment under sec Sr read wth Sch II 

When the Compensation is to be awarded To appl> 
this section t^o conditions must be fulfilled fi) Dismissal of 
the creditor's petition must be under sec 25 (i) , (n) The 
petition must be shonn to be fmolous or ■vexatiom Cf 
MeiropoUian Bank \ Pooley 10 App Cas 270 The pro\i 
Sion of this section is penal m nature and therefore accordm^r 
to the accepted nile of interpretation should slnctly be cons 
trued Cf Makhan Lall \ Babu Srtktssen, 12 51 1 A 157 it 
U K PC IQ ^tJiaKaBi % Dhajan. 8 AH . 438 (445) So this 
section cannot apply unless the dismissal is under sec 25 (i) 
^otibtful if dismissal for default js within the scope of that 
secnon So it seems that no compensation can be awarded 
under this Section when the creditor’s petition is dismissed for 
° ^5® other condition for the application of the section 

IS that the Court must be satisfied that the petition was /ni.olou5 
“frivolous” refers to the tnvial nature 
or the thins: The petition is vexatious, when it is intended to 
arass the insolvent or to cause annoyance to him Cf 
oenimadhav v Kumadkumar 30 Cal 1-3 (F B ), s c 6 CW 
mi, petition maj or ma> not be a false one 

■the tera vexatious' implies that the petition should not have 
, made A false petition must necess-vrilv be a 

a lous one (/6»d) Kote that the two words are linked b> 
either of them may serve the purposes 
of section should be compared with Sec 250 

^ F provisions whereof are somewhat 

thaf ^ present section and the cases under 

hat section may be referred to in this connection 

fc .n word shows that the order for compensation 

suF^Joti Court should not act 

of the /^ehi s^tion , It can act onij on the application 

Ln^ fbTZ has again to use its discretion m 

e'icefd Bs amount should on no account 

saiin?®^.!**V.°" ^?>«Pen8ation The amount of compen 
StacLeni ^ ^ he levied fa) by 

aceorH»nfr ® moveable propertj (fe) b\ execution 

S n "'"I ^ 386. Cr P C ) Cf Bam 

f &rpbce ov?n ^79 (985) Such a sale ina> 

^ ^ j.£»,r/oci Cf 0 £ 
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Sub-section ( 2 ) An atiard under this section bars a 
Milt for damages in respect of a dismissed msoUencj petition 
and the proceedings thereon Cf Bachiilal \ Jagdai i 26 Cal , 
iSi Compare mth this sub-scction Sec 250 (5) of the Cr 
P C 1 80S under which such a suit for damages is not barred , 
but the amount of compensation is taV.cn into account in assess 
lag the damages Cf \lyait \ Pahner (iSpp) 2 QB 105, 
G«arh Hi!/ Gold Mining Co \ Eyre (18S3) ii Q B D 674 
Appeal An appeal against an order under this section 
lies to the High Court see 5(1 and Schedule I 

Order of Adpidication 

27 [§ 16. (1)] (1) // the Court does not dis 
tmss the petition it shall make 
Order of adjnd cat on All Order of adjudication and 
shall specify in such order the 
period utthin uhich the debtor shall apply for hts 
discharae 

[New] (2) The Court may if sufficient cause 
ts snoicn extend the period xoithin which the 
debtor shall apply for his discharge and in that 
case shall publish notice of the order in such 
manner as it thinks fit 

Change of Law This is sec x6 (1) of the Act of 1907 
tvith slight \erbal alterations and with the omission of the 
tvords and the debtor is unable to propose an% composition 
or scheme w'hich shall be accepted by the creditors and approved 
bj the Court in the manner hereinafter provided and with 
the introduction of a ery rmporlant />ro ision fixing a time 
limit for diacharge The last two lines of sub-section (r) 
contain the provision regarding this time limit and the new 
sub-section (2) empowers the Court to exten 1 this timelimit 
under proper circumstances 

The eflect of the omission of the aforesaid words within 
quotation \iz and the debtor provided from the old sec 
tion 16 (i) has made a difference between the old section and 
this new one Lnder the old section there was an obstacle 
for immediate adjudication viz the proposal of a scheme b> 
the debtor to the Court for the acceptance of the creditors 
but now this obstacle has been removed The reason for the 
change has been explained in the 'Notes on Clauses vide stif^ra 
Under the English law a composition can be made (1) after the 
receiving order and pnor to adjudication or (11) after adjudica 
tion But under the Indian Law there is no formal recemng- 
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order procedure at all, and the order of adjudication is made 
on the hearing of the petition As before adjudication and 
the proving of the creditor’s defats a scheme cannot possibh 
be accepted, (see Fleming Shaw v Saiiram, g S L R i8r 32 
I C 565, and the notes tinder section 38), the tvords relating 
to composition and scheme have been omitted as aforesaid , so 
the abote obstacle now no longer exists Now, the Court will 
not consider any scheme for composition before adjudication 
Cf Re Assomal, 4 SLR 222 9 IC 724, Luchmtnafatn \ 
Knpan Lai 10 A L J 703 47 I C 733 , Rainrakha v Na-’ai 
Mai, 52 P R igi8 46 I C 43s 

Sub-Section ( 1 ) : This section provides that if the Court 
does not dismiss the petition under sec 25, it shall mahe an 
order of adjndicntion , so it follows that when the requirements 
■of sections 9 and 10 arc complied with, and a petition is made 
in accordance with sec 13, the Court will see whether or not 
It IS to be dismissed under sec 25 If it is not so dismissed 
an adjudication order will follow as a matter of course, for, the 
word shall ‘ in the above circumstances, makes it obligatory 
on the Court to make an order of adjudication, Udayehani \ 
RamUimar, 12 C I. J 400, 15 CWN 213, Santtruddm \ 
Kadumoyi 12 CLJ 445 15 CWN 244, Hanted Ah i 

Ihiishan Ah xo 0 C 94 6 I C 748 , Naga Notng v flfi Bn 
U B R (igri) 186 ri I C 745 “In clear and distinct terms 
the Act entitles a debtor to an order of adjudication when its 
conditions are satisfied This does not depend on the Court’s 
/ discretion but is a statutory right and a debtor who brings 
himself properly within the terms of the Act is not to be de 
pnved of that right on so treacherous a ground as an abnse aj 
the processes of the Court ’ Chkatrapal Stng v Kharag Stngh 
44 Cal, 535 {540) 25 CLJ 2x5 21 CWN 497 (PC) aoc 

the cases cited at pp 14546 See also Tnloh Nath v BadrtDas 
56 All 250 12ALJ 355 23 10 4 (FB) A Court ha- 

no jurisdiction to annex anv condition to the adjudicatidn order^ 
Ratn Chandra v Skyama Chatan 19 C L J 83, Sc iS C W N 
1052 At the time of making an order of adjudication, the Couri 
should not consider the course of administration of the Insol 
•1 ent’s estate to be adopted afterwards Debendra v Prirusottaw 

55 X C t86 (Cal ) ^ where an order of adjudication rtf' 

nacd that as a condtiton of his being adjudicated insolvent th< 
partv should paj into Court Rs 6 monthly out of bis salan 
and to place at the disposal of the Court his share m nncestr'i 
property the CouiT held (r) that the direction as to month!' 
payment out of sslary was illegal because of sec 60 (r) of tin 
P Code , (2) that the direction relating to the aneestra 
properh was superfluous because the adjudication order auto 
matically vested the same in the receiver, lahar Ah \ Musha 
ra an, g Pat 304 The Court cannot order cancellation of ^ 
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»r the \er\ order of adjudication and for 
■edure prescribed bj see 53 has to be 
Cfeinna 45 Mad iS<5 41 L J 606 
14 h \\ 6jO 66 I C —I M here a 
non for adjudication as an insoUent the 
ntbout makmjr an order for adjudication 
er to order a debtor of the insohcnt to 
noner tv bid) be ones to the insolvent 

I C 53- (Nacr ) 

jder made nathout junsdiction is a nullity 
al 21 Bom 203 Though an adjudica 
jiside on appeal still so long as it stands 

J disputed b> anjbodj except on proof 
j fraud Cf sec 44 of the Indian Evi 
fl I BhU (i8 3) 8 C P 533 22 W R 
79) 12 Ch D 905 

la made a nen provision nainelj that at 
the time of making an adjudication 
order the Court shall also specify a period 
uithin -which the debtor must apply jor 
hts discharge This provision is impcra 
ti\e Gopal Ram v Magnt Ravi 7 Pat 
33S ro7 1 C S30 (P B ) and the reasons 
/e been thus e’cplained in the Statement of 
— One of the principal defects m the 
m the fact that the conduct of the debtor 
comes under the scrutiny of the Court 
|ie misconduct of the debtor should come 
at ishich most of the provisions affecting 
would operate is when he applies for his 
IS nothing m the Act which requires him 
barge and in practice such applications 
this unsatisfactory state of law it is pro 
he Act provisions which will compel an 
the Court within a prescribed period for 
• the protection afforded by the insolvency 
period shall be specified in the order of 
In a Lahore case it was specified m an 
C of the order and it was held that the 
irt of the adjudication order and dis 
3uld not entail annulment of adjudication 
Das 7 Lab LJ 553 6 Punj LR 

,h 24 92 I C 235 This seems to be 

n the time limit fixed by the Court the 
tion to apply for discharge when be likes 
Mohammad Ah cited under the heading 
:ler sec 41 

nc> petition is transferred to the Official 
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Receiver for adjudication, he has the power to fix the penod 
for appljing: for discharge, Arunagin v Kandas-wami, 19 
41S (1924) M W.N 331 AIR 1924 Mad 635 83 I C 955 
Adjudication takes effect forthwith An adjudica 
tion order takes effect the moment it is made and is not 
dependent upon notification in the Gazette, nor upon appoint 
ment of Receiver, Cf Re Manning, (1SS5) 30 Ch D 4S0 It 
takes effect even before it is signed or formally drawn up, 
Ibid, also Blunt v llhttely, (1898) 6 Mans 48, Halsburj’s 
Laivs of England, Vol II, p 60 It takes effect from the date 
on which it is made by the Lower Court even where it is 
subsequently confirmed on appeal. Re Raatz, (1897) 4 Manson, 
50 , J?c Teale, Ex parte Blackburn, (1912) 2 KB 367 , 


No Second Adjudication order It is not open to an 
insolvent to apply for a second order of adjudication until he 
has obtained an order of discharge or until his previous 
adjudication has been annulled, Rant Doss v Sultan Husain, 
AIR 1929 Oudh, 149 ri5 IC 107 

Sub section ( 2 ) This sub-section gives the Court a 
discretionary power to extend the penod, originally fixed, for 
the purpose of the discharge, if there is sufficient cause for 
so doing Such enlargement of time is pcinussible even tvhen 
the period originally fixed has expired, (1/ an order of annul* 
ment has not already been made under sec 43), Abraham \ 
SooUas SI Cal, 337 AIR 1924 Cal, 777 81 I C 584. 
Sahgram v Official Receiver, AIR 1926 Smd ,94 91 I C 
467 , Kunnanmul Nathmul v Anoop Sahu, loS I C 8 oj , 
K K S ChetUar v Mating Myal Tha tnfra See also 
/Irwfiagifi Mudaltar v Randaswanti MudabaT, 19 L W 41S 
(1924) M^W N 331 1924 Mad , 635 [in which the two learned 

judges Knshnan and Waller, JJ have taken conflicting views . 

J 's view has found favour in 49 M 935 (1926) 

M W N 674J , Palani Goundan v Official Receiver, Coimbatore , 
365 58MLJ 369 AIR 1930 Mad 
389 F B The principle enunciated in sec 148, C P Code 
IS not repugnant to the provisions of this section Therefore 
the fact that the application for extension is made after the 
expiry of the fixed date will not be a fatal defect, Lakhi \ 
Molar 26 Pimj LR 126 AIR 1925 Lah , 416 86 I C 

^*5 followed m 1 aieh Muhammad v Rlaya Das, AIK 
^27 Lah 763 100 IC 134, Kallu Kultt Parambath i 

Piilficti PeetiUUal 22 I \V 542 49 MLJ 595 91 I C 

Jethajt Perajt P trm \ Krishttayya infra 
Abbireddt \ I'enkatarcddi. VIR igz? M'ld , 175 , Mamkkatn 
Patlar \ Manchappa, (1928) M W N 441, zide notes under 


The order of adjudication does not tpso facto become 
annulled bj the expirx of the time fixed and extension of 


Sfc 2S J 


THE 1 R0\ INCI VL 1NsOL\ tNC\ \CT 


!59 


time IS possible so lotig as the adjudiotion is not annulled, v/^ 
Gopal Ram \ Mafni /Jam •• Pat 37^ AIR 1928 Pat 338 
10 I C SjO r B , CraH/>at \ Hangtr, \ I R 1929 Nag 11 
113 IC 05- See al«o 5-, Mad •’SS (F B ), (s»/’ra) 

The section does not sa\ who is to move for enlargement 
of time under this section That the 
Botli debtor and credi debtor can appiv goes wnthont saving 

tor can apply for en There is nothing in the section to 

larcement of the time ** j / 

for dscharge prevent a petitioning creditor from 

applynng for such an extension, and as 
such extension may at times be for his benefit, he maj show 
good cause for deferring the grant of discharge I\ K S 
Chcttiar \ MaungM^aTba 6 Bur LJ 5 AIR rg-’y Rang 
136 roo I C 921 , Jethaji Perajt Ftmt \ Krishna^ya s~ 
MLJ ri6 (1929) MW \ 4S9 , Suppiah Moofypanar \ 


Mallappa. Chetty (1929) M W N The Co^irt can grant j 


extension of time even sho molu Rup Singh v Official Receiver I 
10 Lah 357 10 Lah L J 156 \ I R 1928 Lah 82 107 i 
I C 394 A praj er for extension of / 
Application for exten time can be implied from circumstances j 

Sion h% itnpi cation and an application for discharge can j 

be regarded as an application for / 
extension of time although it does not speeificallj ask for such / 
extension Sohna Ram \ Tara Chand 'V I R 1929 Lah 399 / 
117 I C 87 ' 

Appeal An appeal lies to the High Court under sec 73 
(2) and Schedule I agcinst an order of adjudication under this 
section Cf Kallukutti Parambath \ kiithah 49 M L J 595 
AIR 1926 Mad 123 But no appeal lies from an order 
rejecting an application for extension under sub section (2} of 
this section Re Ganga Prasad AIR 1926 Oudh 186 89 

I C 959 An order granting an extension of ^ime hereunder 
is not a decision under sec 4 and consequently a second 
appeal does not he from such an order 5 ambamwrf/u v 
Ramakrtshna 52 Mad 337 55 MLJ Ss” 29 LW 60 

AIR 1929 Mad 43 114 I C 847 

28. (1) On the making of an order of ad-judi 
cation the insolvent shall aid 

Effect of an order of the UtmOSt Of htS pOlOBT lU 

adjudication the realisation of his property 

and the distribution of the 
proceeds among his creditors 


(2) [§ 16(2), (3) (4)] On the making of an 
oidei of adjudication the whole of the piopeity of 
the insolvent shall \est in the Couit or ih a 
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recover as hereinafter provided, and shall become 
divisible among the creditors, and thereaftei, 
except as provided by this Act, no creditor to whom 
the insolvent is indebted in respect of any debt 
piovable under this Act shall during the pendency 
of the insolvency proceedings have any remedy 
against the property of the insolvent in respect of 
the debt or commence any suit or other legal 
pioceeding except with the leave of the Court and 
on such terms as the Court may impose 

(3) Foi the purposes of sub section (2), all 
goods being at the date of the presentation of the 
petition on which the ordei is made, in the posses 
sion order or disposition of the insolvent in bis 
trade or business by the consent and permission 
of the true ovner, under such circumstances that 
he IS the reputed owner thereof shall be deemed 
to be the property of the insolvent 

(^4) All property whtch xs acquired by or 
devolves on the insolvent after the date of an order 
of adjudication and before his discharge shall 
forthwith vest in the Court or receiver, and 
provisions of sub section ( 2 ) shall appUt in respect 
thereof ^ ' t't' j i 

(5) [§ 16 (2) (a)] The property of the insol 
vent for the purposes of this section shall not 
include any property (not being hooks of account) 
which is exempted by the Code of Civil Procedure 
1908 or by any other enactment for the time beiny 
in force from liability to attachment and sale m 
execution of a decree 

(p) [§ 16 ( 3 ) (0)] Nothing in this section shall 
altGct the power of any secured creditor to reah'^e 
or otliGivisc deal with his security, in the same 
manner as he would have been entitled to realise 
or deal with it if this section had not been passed 
(7) An order of adjudication shall relate back 
o and take effect from the date of the presenta 
tion of the petition on which it is made 
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JV B — Sub-section (i) is ncu , the other sub-sections 
correspond to sub-sections (2), (3), (4), (5) and (6) of sec 16 
of the Act of 1907 The introduction of sub sec (i) is thus 
explained in the ^cies o« Clauses “Apparentlj the duties 
imposed on the debtor b\ sub sec (t) of section 43 arise as 
soon as the Court has made an order under section 12 (i) It 
seems desirable to make this clear It is difhcult to see how 
the debtor can be under an\ obligation to assist in the distri 
bution of his property, unless he is adjudged an insolvent It 
IS proposed, therefore, to amend the concluding part of sub- 
section (i) and to relegate to a separate sub section the pro- 
nsions uhich imi>ose on the debtor the dutj of aiding in the 
distnbution of his property ’ It should be noticed that the 
old sec 16 (2) of the Act of 1907 barred a creditor’s remedy 
both against the propertj and person of the insolvent, but the 
word “person” has been omitted from the present sec 2S (2) 
The eSect of this omission mav justify a contention that a 
creditor can applj for execution of his decree bj arresting the 
insolvent without first obtaining the leave of the Insolvency 
Court to do so tide notes under the heading “Arrest,” at 
P 183, tnfra 

Object of the Section This section has been enacted 
for the purpose of enabling the Court to keep a proper control 
over the administration of the estate in the insolvency pro 
cecdmgs, Louts Dreyfus C* Co v Jan Mahoi>ied 12 SLR, 
61 49 I C 421 436 Jtianjt Mamoojf v Ghtilam Hussain 12 
S L R 20 47 I C -71 The Insolvency Court possesses an 
exclusive jurisdiction to deal with the insolvent’s estate and 
this section read with section $6 authorises the Insolvency 
Court to direct the deliveiy of the insolvent estate to the 
Receiver, Kochi ilahotned v Sankarahnga 44 Mad , 524 14 

L W 505 40 M L J 219 (1921) M W N 236 62 I C 495 

Sub-sec. ( 1 ) ’-Post-adjudication Duties of the In- 
solvent This sub-section lays down the post adjudication 
duties of the insolvent, just as sec 22 lays down the duties of 
the debtor upon the adrwtssicn of the insolvency petition 
Obligation to aid m the realisation and distribution of the pro- 
pertj can possibly anse only after adjudication Sec notes 
under sec 22 under the heading “Change of law,” at pp 126 
127, ante Compare the provisions of this sub-section with 
those of sec 22 (3) of the Bankruptcy Act, 1914 as amended 
by the Bankruptcj (Amendment) Act, 1926 It is the duty of 
the insolvent to attend the Court and to give his evidence 
whenever required by the Receiver and the Receiver can ask 
him to do so without issuing any sub-poena Cf In re 
Fitzland, 1916 H B R 157 This sub-section, however, cannot 
impose on the debtor a dutj unconnected with the realisation 
of his assets Thus, the receiver cannot compel him to submit 

II 



i 62 


THE PRO\.INCI\L INSOLVENCY ACT 


[Sec 2$ 


to an examination with a view to effecting an insurance on 
his life, Board of Trade v Block, 13 App Cas 570 Cf 
sec sqA As to the penalty for failure to perform the duties 
hereunder, -.tde 25 I C 363 and 49 I C 55, cited under sec 69, 
tnjra 

Receiver’s position “A Receiver under this Act is 
exactly in the same position as the trustee m bankruptcy The 
whole propertj of the insolvent is vested in him as he is the 
■owner of the property until he is discharged,” Lai \ 

Narain Chandra, 30 C L J 515 53 I C 973 The Receuer 

takes the insolvent’s property subject to all the burdens and 
obligations (c g , a claim of pre cmption) to which it was 
subject in the insolvent’s hands, Sheonaram Stngh v Kulsum 
iinnissa, 52 MLJ 658 (PC) Vtde also the cases and notes 
under sec 56, under the caption “Receiver, Appointment and 
Removal ” 


Receiver need not sue for possession When the pro 
perty of the Insolvent, upon adjudication, vests in the Receiver, 
It IS open to the latter to ask for a declaration without suing 
for possession of the property, inasmuch as the declaration 
would enable him to sell or mortgage the property for the 
renefit of the creditors, Mahomed Paltma v Mashuq AU, 44 
All , 617 20 A L J 569 L R 3A 406 AIR 1922 All , 

448 68 I C 245 Vide also the notes 
No limitation for ob under sec 56 (3) There is no liniita 
tatumg possesion for a Receiver obtaining possession 

of insolvent’s property which vests m 
him at any tune bel-wecn the dale of making the order of 
adjudication and the date of its being annulled Balakrtshna 

^<!eraraghavan 45 Mad ,70 41 M L J 334 (^920 

MWN 775 14LW 334 AIR 1022 Mad , 189 69 I C 

326 

Sub'Sec. (2). Vest This subsection lays down the 
legal consequence that follows the order of adjudication Cf 
^ ,7 (2) of the Bankruptcy Act, 1914 as amended by the 
Lnglish Bankruptcy (Amendment) Act, 1926 As soon as the 
adjudication order is made, the whole of the property of the 
insolient sliaJ! vest m the Court, or, where a Receiver is 
appointed, m the Receiver, and shall become divisible among 
his creditors. Mahomed Fotima v Mashuq AU, 44 All, 6i7 

20ALJ 569 AIR ig-.aAll, 448 68 I C 245 , 1 achmandas 

^ air 1922 Lah 399 79 I ^ 

548, nd thereafter during the pendency of the insolvency 
creditor of the insolvent shall have any remedv 
a^mst his property Any subsequent attachment of the pro* 
Ik «. f”'- all legal .nlents and purposes, a 

nullitj and docs not confer any adtantage, Jelim Mima ' 
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Lad\ Jat:b^l 14 Bom LR 5x1 15 I C 050 The mam 

object of an adjiidmation order is to place the estate under the 
custodv and control of the Court, through its officer, the 
Rccci\er. Lcuis Dreyfus \ Jan Mahomed 12 SLR 61 49 

I C 421 The ^\ords “as hereinafter prosidcd” in this clause 
qualify the word “Receixer” and not the word “\est,’‘ Official 
JiccctzcT, Coimbatore v Kanga 45 Mad, 167 14 LW 656 

(1021) M M N 858 42 M L J 53 69 I C 90S The vesting 
■of propert} takes place upon adjudication, SnbraniaKra jjer 
V Official Reccizer Tonjore, 23 L 300 50 MLJ 665 

■93 I C S77 , and the insolvent’s property' m any part of Bntish 
India vests in the Receiver, without any formal conveyance or 
assignment, Cf £a: Parte Rogers. Re Bousiead, (xS8i) 16 Ch 
L 665 , Official Assignee v Chandutal, 76 I C. 657 (Smd) 
-According to some opinion, the insolvent’s property' vests in 
the Receiver, though situated m a 
If foreign property foreign temtory, Draupadt Bat v 
vests m Receiver Govtnd Stngh, 65 I C 334 (Nag ) , that 

IS, It vests irrespective of the question 
■whether the Receiver wtU be able to get possession of the pro- 
■pertv if It IS in fact situated outside Bntish India, Lang v 
Jasuantlal, 50 Bom , 439 But in a Calcutta case it has beenf 
held that this Act cannot operate in a terntory where the 
Indian Legislature could not give the law Vide notes at 
p 5, ante Therefore the provision as to vesting contained 
herem cannot be ejected to operate as regards the insolvent’s 
immov cable properties in a foreign country As to whether I 
immoveable property in British India vests m the trustee ml 
Bankruptev on an adjudication m a foreign territory, see \ 
RangaszLavu Padayehi \ Piaratnsivamy, 34 Mad, 247 (1910) 

M \V > 695 7 I C 417 Fide also the notes and cases under 

the heading “vest’ under sec 56, post The use of the word 
‘zihole' shows that even the properties outside the jurisdiction 
•of the Court vest m the Receiver, Re Naorojt, 33 Bom , 462 , 
Re iraneshdas 32 Bom S98 10 Bom L R 77 , Lang v 

Jasuantlal 50 Bom , 439 , Draupadi Dai v Ooiind Singh 63 
I C 334 (>*ag ), supra The property of the insolvent vests 
in the Receiver subject to the equities to which the\ are 
subject m the hands of the insolvent, Skeonarain Singh \ 
Kidsiim nn mssa 52 AI L J 658 (PC), supra So where a 
person is adjudicated an insolvent after entering into a con 
tract for sale, the Receiver will be bound to execute a deed 
m pursuance of the said contract and he will be a necessary 
party m the suit for spcafic performance, Punishoitam v 
Ponuiirangam, (1913) M W N 897 75 M L J 92 21 I C 576 

Where a firm is adjudicated in«iolvent, each partner of that 
firm becomes an insolvent Consequently no suit can be 
brought against any of the partners without the leave of the 
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Court, Honda Ram v Chtmon Lai, AIR 1927 Lah 234 100 
I C 112 

The effect of adjudication is to place the administration of 
the msohent estate mcludmg the realisation of assets under 
the control of the Court, for the benefit 
Effect of adjudication of all the creditors and for the purpose 
and \estmg of maijng an equitable distnbution to- 

them, Vasudera v Lakshminarayan, 42 
Mad 6S4 36 M L J 453 52 I C 442 The order of adjudi 
cation operates to \est the losoUent’s propert> in the Court 
or the Receuer and no creditor has thereafter anj remedv 
against the insohent’s estate whether bj suit or otherwise, 
TriHtbafc \ 5/icorajn AIR 1924 Nag 108 65 I C 941 Cf 

Seth Sheolal v GirdJiariiaf AIR 1934 Nag , 361 , nor is the 
msohent himself entitled thereafter to deal mth the propert\ 
as its owner , all his dealings theremth wall be moperatue and 
he cannot an> more pass a vahd title to his alienee There- 
fore, where the assignee from a co sharer sued for the recoien' 
of his share of the profits from the Tambarder under the Affta 
Tenancj Act, it would be a \abd defence to sa\ that the 
plaintiff had no \alid title to sue bj reason of his assignor's 
Goxtnd Ram \ Kunj Behan, 46 All, 39S S'* 
ALJ 217^ LR s All 65 (Rev) AIR 1924 All, 34i 
Ihe effect of vesting 0! the property m the Receiver is that anj 
charge, created whether by decrees or otherwnse, after the date 
tbe insolvency petition is not binding against the receiver* 
TulstRamv Mahomed Araf, AIR 1928 Lah 738 109 I C 
373 After bankruptcy, the debtor’s interest m the propertv 
ceases , so the debtor is no longer a necessary party in a suit 
relating to the property, Cf Pnnee Victor v Kumar Bhairal 
endra 34 C W N 53 As soon as the order of adjudication 
IS made the msolvent’s property vests in the Court or the 
Receuer (as the case may be) by operation of law, 

C/iaran v Krishnadhan. 49 Cal, 560 26 CWN 954 35 
CLJ 498 20ALJ 409 43 MLJ 41 AIR 1922 pc 
(PC), and therefore no formal “vesting 
order is necessary . Official Receiver. Tnchinopoh \ Somi 
sundaram Cheltiar. 10 MLJ 415 34 I C 602, Ramaru'a'’’' 
33MLJ sSt (igiSjllW'' 
thereafter any dealing with such pr'J' 
perty wnthout notice to the Receiver is ultra ures, Kochi 
Mahomed \ Sankaraltnga. 44 Msd , 524 40 MLJ 219 
^ Y 505 (1921) M \V N 236 62 I C 495 , Mokshagu”!^”' 

Subramama v Rama Rrishna. 4, M L J. 426 16 L \V 4t 
^^®d 335 70 I C 357 at anv rate it will he 
Receiver! Snpat Singh v Hanra« 
-a IC ”9 16 LW 447 AIR 1922 PC Si 

/4 iv- S9M1 C ) , ^annyosi Charan \ Krtshnadhan. 
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Pax-ment to cred tor 
"beh nd the had. of the 
Rece \er 


\ftcr adjudication the insoKcnt is not competent to make an> 
reference to arbitration Tulst Ram \ Mahomed Artf supra 
After the propertj has \estcd m the Receiver the insolvent has 
mo saleable interest m the propertj Ram Soondur \ SI oshi xi 
"C L R So where a debtor is adjud|;cd an insolvent and 

his propertv vests in the Receiver, and the propertj is sold in 
■execution of a simple monej decree against him the purchaser 
acquires no interest in the property sold Sundarappatyar v 
ArunacheUa 31 Mad 493 iS M L J 48“ Therefore it has 
heen held that where during the pendencj of insolvencj pro 
ceedmgs a property of the insolvent was sold in execution of 
a decree wnthout bringing the Official Receiver on the record 
the sale is void and not binding on the Official Receiver Aai nr 
Rou.lhcT V Kuppat Pichat MW N 168 AIR 1929 

Mad 609 After the presentation of an 
insolvencj petition the insolvent cannot 
V ahdlj paj his debt to anj of his 
creditor and such pav ment has no effect 
as against the Receiver Janah Ra i \ 
’Official Recci er 8 I C 16 Onfcara v Bndtcland 73 I C 
X03 After the vesting of the property m the Receiver he is 
the onlj person who can discharge the debts of the insolvent 
Anv pavment made by the insolvent or anj'bodj on his behalf 
to his creditors behind the back of the Receiver is highlv irre 
giilar and the monej so paid roust be returned to him before 
anj composition wnth the creditors can bo sanctioned bv the 
Court Re Subramaniah Chetty (1926) M N 784 24 I, W ■ 
658 AIR 1926 Mad 1166 A landlord bv reason of his. 

insolvency does not however become incompetent to issue at 
notice of ejectment to his tenants Rangai v Deoktnandan 
Pandey L R 5 O "7 The principle of this sub-section should 
be invanably observed and the Receiver should have the 
carnage of the insolvency proceedings not merely in the lower 
Court but also on appeal iVorajtmfeam v Hanumanll a Rao 
(1922) MWN 717 AIR T922 Mad 439 70 I C 572 
When by vnrtue of this subsection the propertj vests in the 
Receiver the insolvent is ipso facto divested of the same and 
has therefore no v ested interest until it is restored after admmis 
tration Subbarayo v Papathi Ammal {1918) M W N '’89 7 
L W 516 45 I C 239 Therefore after the vesting order the 
Tnbdrverft caimOr mairfiain a suit or an appea’i m respeCr dr ’iirs 
propertv Ibid Therefore after an adjudication order a judg 
ment debtor will have no right to appeal from an order m 
execution proceedings confirming a sale of his properties The 
proper person to appeal m such a case is the Official Receiver 
Bhaguan Das v Amnisar National Bank AIR 1928 Lah 
675 III I C 432 But it has been held m a Bombay case that 
the adjudication of a person during the pendencj of a civil suit 
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does not disquahfj the insolvent from appealing against the 
decree in that suit, Ramchandra \ Shrtpaii, 31 Bom L B 357 
AIR 1929 Bom 202 iiS I C 252 After adjudication, a 

defendant has no nght to remain as such on the record of the 
case but the trustee in bankruptcy ought to be substituted m 
hts stead under O XXII, r 10 of the C P Code see 
Prince I'fctor \ Ixumar Bhatrabendra, 34 CWN 51 

In sonic of the Madras cases it has been held that 
nhere an adjudication of insoUencj is made by an Official 
Rcceuer in the exercise of the powers delegated to him under 
sec 80 the insolvent’s estate does not \est in the Offioal 
Receiver under section 56 or anj other provision in the absence 
of an express vesting order, Mutkusamt Siiatmar \ Samoe 
Kandtar 43 Mad 869 39 MLJ 438 12 L W 262 (1920) 
"M W iS 537 59 I C 507, follomng 30 MLJ 415 (rw/’ra) , 
iSiibba Aiyar v Ramasatnt, 44 Mad , 547 (1921) WK ita 
40 M L J 209 62 I C 146 and m the absence of such a 
ing order the propertj vests in the Court and not m the 
Receiver Narastntudu v Basaxa Sankarant, 47 MLJ 749 20 
LW 946 AIR 1925 Mad 249 84 I C 439 It will not be 
worth our while to scan the soundness of this vnew as sec So 
(i) (a) now stands repealed bj Act XXXIX of 1926 
also the notes under the heading “Vest” under sec 56, 


The Receiver is entitled to realise the insolvent’s dues from 
h 's debtors Kanhatya Lai Mohan Mai v Radha Ktshtn iK 
PL R 1913 92PWR 1913 18 I C 206 But he jnaj be 
precluded by his own conduct from so doing if he sanctioned 
pa>mcnt bj the debtors to the insolvent hnnsclf, Re II ihon 
IV, Salaman, (1926) i Ch 2i An insolvent’s solvent 

debtor cannot be absolved from his liability to paj interest on 
t e ground that the insolv ent has filed his petition in msoh enev , 
han/iaija Lai Mohan Mai s case supra The provnsions of this 
section as to the vesting m the Receiver of the insolvent’s 
p^opertv are controlled bv those of sec 55, and bj vTrtue of th® 
provisions of that section a debt vested m the Receiver nia> be 
i‘<^narged bv a bona fide pajjnent, mthout notice, made to the 
iii'ohent between the dates of application for insoUcncv and 
adjudication Cnkarsa \ Brtdt C/iand, 6 K L R 213 19XLR 

tAA \IR I 92 V ^ag 290 73 I C 1037 The bnnkruptcv of 

a partv does not necessarily result m such an incapacitv to per 
o m a contract as to entitle the other nartv to the contract at 
once to treat it ns broken and to claim damages Broohe v 
fcuitt (,796) 3 ves Jr 253 It mav be for the benefit of 
c Lnnwriipt or insolvent or of his estate to comulete the con 
ir-ct nnd the representatives of his estate mav be authorised 
k,, Stapleton (187Q) 10 Ch D 586 . sec 'll*® 

C„fr„„w,o5 & Co ^ 5„C I,J 30S Where a rrW':")' 

allichecl before jiulRtncnt and afleniards rests in Uie Rcceiicr 
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0 : tl e debtor’s bankruptc^ , the Receiver can put forward his 
claim for prlont^ under «;ection 51 and the Court can deal there- 
with under section 151, CPC and the Receuer’s applica- 
tion for claim wall not fall within the Scope of 0 XXI, r 5S, 
of C P Code and will not therefore attract the operation either 
of O XXI, r 63, C P C or Art ii of the Limitation Act, 
Bajakrtshna Mcnon \ ] eeraraghaia 45 Mad 70 41 MLJ 

334 {1921) M \\ N 775 69 I C 326 


Sec 40 of the C P Tcnancj Act causes a proprietor who 
temporanh loses his right to enjoi his proprietar> rights in 
the nr land to become an occupancj tenant of such str land 
When such a proprietor is adjudicated an insolvent his propne 
tar> nghts m the sir land vest in the Receiver and he loses 
temporanl} his right to proprictar> enjojment The order of 
adjudication therefore causes the proprietor of a village tO' 
become an occupanev tenant of the sir land, \agoba v Zinjarde, 
26 X' L R 46 AIR 1929 Xag 338 121 IC 54 See also 
at P r74. infra 

No Divesting by Inaotvent’s death The effect of the 
death of the insolvent is not to direst the Receiver of the pro- ^ 
perty which has alreadv vested in him bv reason of the adjudi- 
cation. Lachmandas v fat Stngh, 4 L L J 262 AIR 1922 
Lah 399 79 I C 548 , Re tbrahtm Lalji 9 I C 633 (Sind) , 
also see the cases ated under sec 17 nt pp 112-13, ante 

Adjudication and vesting order is a judgment in rem t 
An order adjudicating a person as an insolvent and vesting his 
propertj in the Official Receiver operates as a judgment in rent 
[Taj lor on Evidence, para, 1743] hut the ground on which the 
order is based has no such effect See Finn of Radha Kxshen 
V Gangabat, AIR 1928 Sind rar no IC 730 Cf 
Dalianiyne v Macktnon, (1896) 65 LJQB 616 (621) A 
negative order refusing to adjudicate an alleged member of a 
firm as an insolvent on the ground that such person was not 
a partner in the firm cannot operate i« rem 


Properly The whole of the debtor’s propertv vests as 
above, but the word "propertv ” in this section does not include 
an\ propertj (not being lx>oks of account) which is not attach 
able under C P Code or under any other Act see sub sec (5) 
below The property which is divisible ^nl0^g the bankrupt’s 
creditors is propertj which belongs to or is vested tn the insol 
vent at the commencement of the bankruptev or which is 
acquired b> or devolves on him before Ins discharge Radittia 
Kuer V Susbtl Chandra. ii Pat LT ivS Propertj here I 
includes all real and personal estate and ' 
effects of the insolvent and all his future ' 
estate, right title and interest Faktr^ 


estate 


Feal end personal 
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Chand \ Molt Chand, 7 Bom , 438 , so all tlie properties 
\ uhich the insolvent maj acquire or which ina> devolve 
J upon him after the order of adjudication and before his 
discharge forthwith vest m the Receiver, Mahomed Fatima 
V Masktiq Alt 44 All 617 ao AI<J 569 LR 3 A 406 
AIR 1922 All 448 68 I C 245 The property which has 
long passed out of the hands of an insolvent b> a valid gift, 
has ceased to be his propertj and cannot vest in the receiver, 
RadhtLa Ktier \ Sushtl Ch supra The right to receive a 
debt is properi:^ wnthm the meaning of sec 3 (d). and vests m 
the Receiver under this section, Onkarsa v Bndic/ia«d, *9 
NLR 144 6 N L J 213 AIR 1923 Nag 290 73 I C 1037 
Therefore the Receiver is entitled to realise the insolvent’s dues 
from his debtors KanhatyalaFs case, supra Money realised in 
execution of a decree held by the insolvent which was attached 

2 Money realised ra by a creditor is part of the insolvents 

execution by debtor estate. Firm of Adain;t v Firm ej 

3 Equity of redemp Dasnd AIR 1926 Smd 77 89 I ^ 

Equity of redemption is property 
and vests in the Receiver upon the mortgagor’s insolvency, 
Ptiriij/ioffam Natdtt v i?amafu>ami, 20 X. W 667 AIR t9’5 
Mad 245 I Mokshagunatn Subramanta v Rama Kushna Aiy^U 
42MLJ 426 16 LW 48 AIR 1922 Mad 335 70 I C 
3S7 , Gobtnda v Abdul Kadir AIR 1923 Nag 15° 
also under sub sec (6) tnfra The share of an insolvent in a 
partnership business is property and vests in the Receiver on 
msolvencv Kappu Ramanadha v Nogtndra Atyar, 45 
827 18 L W 868 AIR 1924 

4 Partnership assets 223 Cf Vtshendas V Thawerdas, A 

are property I R ,^25 gfnd, 18 80 I C 642. 

which It has been held that all propertv 
and not merely propertj liable to attachment and sale vests in 
the Receiver Cf 79 I C 384 Consequently, although 
partnership property cannot be attached and sold in execution 
of a decree other than a decree passed against the firm or agun^ 
the partners in the firm as such except in the manner prescribed 
by O AXr, r 49 of C P Code, that will not prevent the vesting 
of a partner’s interest m the partnership assets on his barA 
ruptcj Some confusion m this direction has resulted from the 
cardinal principles of partnership law that m the absence ot 
any contract to the contrar> (i) no person can introduce a nc" 
partner in the firm without the consent of all the pamers 
sec 253 (6). the Indian Contract Act, and (u) if from anv cauve 
an^ member of a partnership ceases to be so, the partnership 
IS dissohed as between all the other members, sec 253 ("), 

This inability to introduce a new partner coupled vMth the 
restriction on attachment md sale of partnership property intro- 
duced b\ O XXI, r 49, and certain observations in 53 n® 
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Tuffuzcol Hossctn \ RughoottaUi Pcrshad, 14 M I A 40, 
DuOTtka Mohun \ LuUiunony 14 Cal 3S4, and Btbcc Tokai 
ShcTOb \ Da..od Vulhck, 6 MIA 510, as to the somewhat 
expectant character of a partner's interest in the partnership 
business before it is actuallj dissolved has considerably aggra 
vated the confusion alread} existing in the matter and has en- 
couraged the contention that partnership interest does not vest 
in the Receiver, and this untenable contention has been 
sought to be further strengthened bv importing the doctrine of 
“disposing power” enunciated in sec 3 (i) (d) of this Act and 
the rule of non transferabihtj of a “bare right to sue” under 
sec 6 (c) of the Transfer of Propertj Act It is said that 
inability to introduce a new partner implies want of power of 
disposition and that 0 XXI, 49. C P Code virtuallj gives a 
partner merelv a right to sue for dissolution and accounts, and 
that if a partner has at all a power of disposition with respect 
to partnership assets, it is not absolute but condtltonal on his 
having assigned also his right of recover) of his share after 
dissolution and accounts within the meaning of Sat Narain v 
BcJiari Lai 51 I A 2a 6 Lah i These considerations, it is 
said, exclude partnership assets from the categor> of property 
withm the meamug of sec 3 (i) (d) and therefore non available 
to the Receiver Introduction of a new partner is quite distinct 
from assignment of a nght or interest and the word ‘ includes” 
instead of “means” 10 sec 2 (i) (d) abiindantlv shows that an 
interest can be properly apart from the question of 'disposing 
power’ and other similar considerations It will be correct to 
sav that a partner’s share in the assets oi a partnership concern 
is “propert) ” withm the meaning of this section , see Deen 
Dayal v Jugdeep Aarain, 4 I A 247 3 Cal 19S (PC), Juggui 
Chander v Radhanalh, lo Cal 669 (672) , Jagat Chandra v 
Issur Chunder, 20 Cal , 693 , Patvatheesam v Dapanna, 13 Mad 
447 A partner, though he cannot make his assignee a partner, 
still may give him his interest m the partnership property, Bray 

V Fromant, 22 R R 224 Cf Jtwan Ram v Ratan Cband 26 
C W N 285 70 I C 489 These cases will not militate against 
the distinction between absolute and conditional power of dis 
position pointed out m Sat Naratn v Dehanlal supra, as no 
consideration of any “disposing power” at all arises in the 
matter Though the receiver gets the insolvent partner’s share, 
still he gets no preference over the joint creditors of the firm 
who sre to be psid in the first instance out of the partnership 
assets under sec 61 (4), infra Taylor v i lelds 4 Ves vgd , 
Holderness v Shackles, 8 B & C 612 , Richardson \ Gooding, 
2 Vern 293 , and he will not get anj thing tangible until the 
partnership accounts have been dulv taken and adjusted, West 

V Skip, I Ves 239 He can, of course, ask for accounts as 
the insolvent partner himself could do Crostray v Collins 15 
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Chand ^ Moh Chand, 7 Bom , 438 , so all the properties 
which the insolvent maj acquire or which may de\ohe 
upon him after the order of adjudication and before his 
discharge forthwith vest in the Receiver, Mahomed Falima 
\ Mashuq Alt 44 All 617 20 A L J 569 LR 3 A 406 
AIR i9'>2 All 448 68 I C 24s The property which has 
long passed out of the hands of an insolvent bv a valid pit 
has ceased to be his property and cannot vest m the receiver 
RadhtKa Kuer v Stishtl Ck supra The right to receive a 
debt is properi^ within the meaning of sec (d), and vests in 
the Receiver under this section, OtiLarsa v Brtdtchand 19 
N L R 144 6 N L J 213 AIR 1923 Nag 290 73 I C 103’ 
Therefore the Receiver is entitled to realise the insolvent’s dues 
from his debtors KanhatyaJaVs case, supra Monej realised in 
execution of a decree held b> the insolvent which was attached 

2 Jloney realised m by a creditor is part of the insolvents 
cTecntioa by debtor estate. Firm of Adamjt \ Firm of 

3 Equit} of redemp Dasrtd, AIR 1926 Smd 77 S9 I C 

330 Equi^ of redemption is propertj 
and vests m the Receiver upon the mortgagor’s insoIvcncy» 
Piirttshotlam Naidu v Famastvami, 20 L 667 AIR 
Jlad 245 i\fol.s/jagimam Stibramanio v Rama Krishna Axyor 
42 M L J 426 16 L W 48 AIR 1922 Mad 335 7® } ^ 
357. Gobtnda v Abdul Kadtr, AIR 1923 Nag 150 * 

also under sub sec (6) tnfra The share of an insolvent m 8 
partnership business is property and vests m the Receiver on 
insolvencv Kappu Ramanadha v Nogindra Atyar, 45 MI J 

S27 i8 L W 868 AIR 19M 

4 Partnership assets 223 Cf Vtshendas v Thauerdas A 

are property I R ,535 gind, 18 80 I C 64’ 

which It has been held that all propertv 
and not merely propertj liable to attachment and sale v ests in 
the Receiver Cf 79 I C 384 Consequentiv, aUlioueh 
partnership property cannot be allaclied and sold m execution 
of a decree other than a decree passed against the firm or against 
|he P'utners in the firm as such except in the manner presenbeo 
^3 ® f 49 of C P Code that will not prevent the vcstin? 

of a partner’s interest m the partnership assets on his banV 
niptcj Some confusion m this direction has resulted from the 
cardinal principles of partnership law that m the absence of 
an> contract to the contrary (i) no person can introduce a new 
partner in the firm without the consent of all the pamers 
sec 253 (6) the Indian Contract Act, and (ii) if irom anv cau<e 
an\ nicmbcr of a partnership ceases to be so the partnership 
IS dissolved as between all the other members sec 253 (-), i*”/ 
ns inabilitj to introduce a new partner coupled with tbi. 

cs nction ^ attachment and sale of partnership propertj intfO* 
duced bv O X\I. r 49 and certain observations m 
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Ttifjuzpol Hossan \ Rughoonath Pcrshad, 14 M I A 40. 
Diarifca Afo/nni \ LnUuwionj, 14 Cal 3S4, and Utbee Tokai 
ShCTOb \ Daxod Mtil/icfc, 6 MIA 510, as to the somewhat 
CA/’fcJant character of a partner’s interest in the partnership 
bu^ncss before it is acUiallj dissolved Ins considerably aggra- 
vated the confusion alread3 existing in the matter and has en- 
couraged the contention that partnership interest does not vest 
in the Receiver , and this untenable contention has been 
sought to be further strengthened bv importing the doctrine of 
“disposing power” enunciated m sec 2 (i) (d) of this Act and 
the rule of non transferabihtj of a "bare right to sue” under 
sec 6 (c) of the Transfer of Propertv Act It is said that 
inabihtv to introduce a new partner implies want of power of 
disposition and that O XXI, 49 C P Code virtually gives a 
partner merelj a right to sue for dissolution and accounts, and 
that if a partner has at all a power of disposition with respect 
to partnership assets, it is not absolute but conditional on Ins 
having assigned also his right of recover> of his share after 
dissolution and accounts wnthin the meaning of Sat Naratn v 
Bchart Lai 51 I A 32 6 Lah r These considerations, it is 
said, exclude partnership assets from the category of property 
within the meaning of sec 2 (i) (d) and therefore non available 
to the Receiver Introduction of a new partner is quite distinct 
from assignment of a right or interest and the word “includes” 
instead of “means” in sec 3 <i) (d) abundantly shows that an 
interest can be property apart from the question of 'disposing 
power’ and other similar considerations It will be correct to 
saj that a partner’s share m the assets of a partnership concern 
IS “propertj” withm the meaning of this section , see Been 
Dayal v Jugdeep Naratn, 4 I A 247 3 Cal 198 (PC), Juggut 
C/ia«dcr v Radhanath, 10 Cal 669 (672) , Jagat Chandra \ 
Issut Chunder, 20 Cal , 693 , Patvalheesam v Bapanna, 13 Mad 
447 A partner, though he cannot roahe his assignee a partner, 
still ma> give him his interest in the partnership property, Bray 
V Fromant, 22 R R 224 Cf Jtwan Ram v Ratan Chand 26 
C W >■ 285 70 I C 489 These cases will not militate against 
the distmction between obicJutc and condihonal power of dis 
position pointed out m Sat Narain v Behartlal supra, as no 
consideration of any “disposing power” at all arises in the 
matter Though the receiver gets the insolvent partner’s share, 
still he gets no preference over the ipint creditors of the firm 
who are to be paid in the first instance out of the partnership 
assets under sec 61 (4) infra Taylor v Fields, 4 Ves 196 , 
Holderness v Shackles, 8 B & C 612 , J?jc/iardran v Gooding, 
2 Vern 293 , and he will not get anything tangible until the 
partnership accounts have been dulv tahen and adjusted, Il'ert 
v Shp I Ves 239 He can, of course, ask for accounts a* 
the insolvent partner himself could do Croslray \ Collins, 
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Ves 2x8 The Recener \irtuallj becomes a mere tenant in 
common (and not a partner) \Mth the other partners, Barker \ 
Ooodatr, II Ves gS Cf ISrtcKood v Mtllcr, $ M&r 279 ^\hcn 
some of the partners of a firm are adjudicated insohent and the 
others are not, the Recei\er cannot lake exclusive possession 
of the assets of the firm In such a case the Receiver of the 
insolvent and the non-msoUent partners constitute the firm, 
and tile Receiver, if he should so like, can get hold of the 
insolvent’s share onij, Sannyast Charan v Asutosh, 42 Cal, 
225 26 I C S36 


Property includes personal earnings, Jamnadas v Fiwajal, 
7 >1 R R 19 10 I C 698 Propertj in 
? Personal earnings this section also includes the insolvent’s 
6 Salarj “salary”, Ravi Chandra v Sham 

Chandra, 19 C L J 83 18 C W N 
1052 21 I C 950 , see also Ranganaih v Ananda Chanar, 21 
M L J 78 , Re 11 ard x Q B 266 , Mercer v Vane CoUna, 
(iQoo) I Q B 130 , Rc tttaydon, (1896) 1 Q B 417 , Beu Prarad 
V Levns x6 A L J ro; Actionable claims are property, 
illuchiram v hban Chundet 21 Cal 568, KB Property 
includes mone>, vide p 16 Monevs standing to the credit of 
the insolvent in a Provident Fund vest m the Official Assignee, 
Re C J S Shreusbury, 10 Dom 313 Commission earned bj an 
, Yonev m Pro msolvent m respect of polines of insur 
dent Foad^ is hts property, Jantasjt v Sorabji 

8 ComnjissioB to Bom LR 579 Cf Re Syed Kaztm 

5, Rangoon, 73 (a case of mono 
earned by a commission agent from insurance of the goods 
entrusted to him) Property held in trust by the insolvent 
will not be bis property, vide at pp i5-r6, ante, Cf Re Hallett’s' 
Estate Knalchbtill V Hallett. 13 Ch D 696 , Re Syed Kaztm, 
supra Snnth v Pearson (1920) L R i Ch 247 The interest 
of a reversioner expectant on a Hindu widow’s death does no* 
pass on insolvency to the Official Assignee, Babii Anajt ' 
/j! property as defined in sec 2 (x) 

(a) includes any property over which or the profits of which anv 
person has disposing power, winch he mav exercise for his own 
benefit So, in some of the cases it has 
been held that where a Mitikshvra 
father is adjudicated an insolvent the 
whole family propertv (incliuhng tho 
interest of the sons), and not merely the 
share ht would have got on partition, 
vests m the official Assignee for the reason that the father has 
a dtspostng power over the whole family propertv which he can 
cxCTcisc for his own benefit see Xunnasetin \ Cfitdaraboyme 
I, • Sardannal \ Aramayal. 21 Bom . 205 See 

Ba'uanDas\ O M Chine, 44 All 310 20 A R J 155 AIR 


9 Mitaksliara tamily 
property 

ln^ohcnc\ of Karta 
or VIana{,cr 
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1922 \11 70 64 I C 976 , Lachman Das \ Jc» Singh 4 Lab 
Lj 262 AIR 1022 Lah too A1<5o rahtrchand ^lottchand 
\ Mctichand Hurruchchand, 7 Bom , 4^6 , Ranga^^a \ 
ThanthaUa, lo Alad , 74 , Ram Ghtilam % Ratlash Anrani 1930 
^ I* J 4S3 The effect of these eases is that t%hen a Mitakshara 
father is adjudicated, the Reccucr can se<ze even the co 
parcenar5 propcrt\ of his mmpr sons, proxided the father’s debts 
are not tainted nith immonhtj, Ba'taii Bnf 1 Chtenc, supra , 
Sitaran \ licni Prasad 47 Ml , 263 AIR 1925 ‘Ml 221 22 

ALJ 1007 84 I C 790, huppii Snanit \ Marvnuthu, 47 
MLJ 4S7 {1924 10- AIR 19:5 Mad 52 82 I C 

43S Likemse, it has been held that on the bankruptc\ of a 
member of a joint famih , propert> m winch Ins sons and grand 
«ons ha\e a right bj birth is propert\ which the Ofhcial Receiver 
can dispose of as properti oter which the msohent has a dis* 
posmg power which he ma> e\ercise for his own benefit, 
Aviolak Chand \ Mansukh Rat 3 Pat , 857 AIR 1925 T^t 
127 , Sankaranaraiajia \ jRajanmm 47 Mad . 462 46 MLJ 
314 AIR 1924 Mad 550 S3 1 C 196 Cl Slnogcjifll v 
Shufcru, 87 I C 957 Conse<]uentl> , an Official Assignee, 
standing in the shoes of an insohent father, can alienate family 
property to paj his antecedent debts provided that those debts 
are not tainted with illegahtj or immoralh, Sc^^onmthu In re, 
47 Mad 87 46 MLJ 86 19 L W 86 {1024) MWN 94 
34 M L T 31; 1924 Mad , 411 80 I C 108, F B ltde also 
Kuppu Sxamt \ Manmuthu 20 L W 7S3, supra Akella v 
Official Receiver, 23 LW So (1926) M \\ N ibQ AIR 1926 
Mad , 360 92 I C 249 , V Ram Chandra 19 N L R 128 
1923 Nag 257 71 I C 327 But sec Official Assignee of 
Madras \ Rama Chandra 46 Mad, 54 (1922) MWN 653 
16 L W 899 33 M L J 560 1923 Mad 55 68 I C 899 Cf 
Sathnasagam Pillai v Meenofejhriwndaram, i4 L W 361 69 

I C 483, in which it ivas held that the interests of the non 
adjudicated members of a Hindu familj do not \est m the 
Receiver in the first instance, though it is open to the Official 
Receiver to deal with their assets at a latter stage b> suit or 
otherwise as may be lawful But where objection is raised 
as to the liabihtj of the interest in the family propertj for the 
father’s debts, it is the duty of the Official Receiver to decide 
the question before he puts up the property for sale Notifica 
tion of the son’s objections to the bidders at the sale is insnffi 
cient and improper, Ramchandra v Gurraju rS L 2S2 
AIR 1924 Mad 147 According to some opinion (of question 
able soundness) on the adjudication of a Mitakshara father, the 
share of his undivided son also vests in the Receiver, but the 
sons can always show that the father’s debts were illegal and 
immoral, and therefore their interests were unaffected and could 
be partitioned off, \aTastmudu v Basaia, 47 "MLJ 749 20 
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L W 946 AIR 192s JIad 249 S5 I C 439 In a recent case 
houever under the Prestdenej towns Insolvency Act (III of 
1009) the Judicial Committee have held that the interests of 
the sons do not, upon the Mitakshara father’s bankruptcj, 
in the Receiver, [5af Naratn v Behartlal, 52 I A 22 6 Lah , 
1 29 C W M 797 47 jM t J 857 (192s) M W N I 23 A L J 
85 27 Bom LR 135 AIR 1925 P C iS 84IC SS3(PC), 
reversing Behanlal v Safnarain 3 Lah 329 (F B )] because it 
would be a "startling proposition that the insolvencv of one 
member of the family should of itself and immediately take 
from the other male members of the family their interest in 
the joint property and from the female members their right to 
maintenance and transfer the whole estate to an assignee of the 
insolvent for the benefit of the creditors" Also comp 
Parbhulal V Dliag^an, 29 Bom LR 473 AIR 1927 Bom 
412 10- I C 464 For learned comments upon this case “Lide 
4S M L J 35 (notes) , 21 L W 35 (notes) , A I R 1925 (Journal) 
PP 33 44 In this case their Lordships of the Privy Council 
however concede that though the son’s interests do not vest in 
the Receiver still it is open to the latter to proceed against 
the son’s shares in the family propertv by adopting suitable 
procedure for the purpose Although the adjudication of the 
ntner does not operate to vest the son’s interests in the Receiver, 
still It IS competent for the latter to deal with their shares when 
by importing the doctrine of pious obligation, liability could 
be fi\cd on the sons for the father’s debts, Cf oMctal Assmitee 
of Madras \ Ram Chandra 46 Mad , 54 &c (Jufra) , Om 
Praheu V Moltram 48 All ,400 AIR 1926 All 447 24 
ALJ 417 94 I C 175 also /l//a/iabad Banfc V Dhaguan Das 
48 A1 343 AIR 1926 All 262 24 A L J 323 92 I C 309 t 
see also Trayan heshar \ Prashadh. 6 0 W N 977 AIR 
JPfo Oudh 36 123 I C 61, which has held, follomng 

in s case and dissenting from Bouan Das v Chicne, 44 


Sainarc 


155 air 192! ah r 79 64 ic ’9;^ 
and from Om PraLash v Mohram, sut>ra, that an order of 
adnidiMtion against a Hindu father does not vest m the 
umcial Receiver his son’s interests in the joint family property 
iftc point has recently been fulU investigated in a Full Bench 
decision of the Madras High Court in which it has been held 
iiat what vests m the Receiver js not the iindnidcd interest 
the sons, but the Hindu father s condif tonal poucr of disPosat 
0 Cr fits son S shares, and therefore the Receiver can sell the 
}°n^ property. Dalavcnkataseclharama Chelhar 

(y;«ciWRr«iter. Taajorc 49 Mad 849 5: ML J 269 (10^6) 
« n . ^ A I R 1926 Mid 994 97 I C 

‘ohowed m Pinnamament Basna \ Garahait ^'arasvn 

in J *92' Mid i(FB) Liter opinion 

n the Alhhibad IIirH Court is to the same cflect, Om Ptaiash 
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^ Voh J?am, 4S All , 400 AIR 1926 All , 447 24 A L J 
417 04 I C 175 — followed in Ram Ghulam \ Katlash jVarain, 
[1930^ ALJ 453 So It lias been held thit the power of a 
Hindu father o\er the famih propertj including the son’s 
interest therein is “propertv” within the meaning of this section 
and \ests in the Reccncr [^ubratnaiiia At}ar \ Krishna Atgar, 
AIR 1927 Mad 701 102 I C 266] and that where the pro 

pert} of a joint Hindu famil} vests in the Receiver on the 
adjudication of the father as insolvent, the sons are prevented 
b} the doctrine of f'ous obligatton from disputing the nght of 
the Receiver to sell the propertj in order to liquidate the father’s 
debts, unless thej have proved that the debts were incurred for 
immoral purposes, Chairman District Board Monghyr v 
Sheodutt Singh, 5 Pat 476 AIR 1926 Pat 43S 98 I C 364 
See also Aheoichand \ Aaratndas 6 Lah 493 AIR 1926 
Lah 41 26 Punj L R 848 89 I C 1022 Cf Brtjnaratn v 

Mangal Proiad 46 All , 95, P C In the case of a joint family, 
though only the estate of the insolvent father vests in the Official 
Receiver, the latter stands in the shoes of the insolvent father 
and can deal with the joint propertj including the shares of the 
minor co-parceners in the same manner and to the same extent 
as the msolvent father could do Official Reccuer v Chiman Lai, 
31 P L R 245 123 I C 286 OnK the power of the 

father to sell the shares of the sons passes to the 
Official Receiver But the power is subject to the same 
quahfication as it is in the father's hands The Official 
Receiver cannot exercise the power of sale after the son’s shares 
hav e been attached and the creditor may proceed with the execu 
tion so long as the Official Receiver has not exercised the power 
of sale, Gopala Knshnayya v Copalam, 51 Mad 342 54 M T J 
674 AIR 1928 Mad 479 III IC 505 A share in joint 
family property which can be attached and sold in execution is 
necessarily withm the clutches of the Receiver, Munshtlal v 
Paspat Prosad 26 O C 384 On adjudication of the adult 
members of a Hindu family, however, 
Hindu Family Firm the share of a minor member does not 
vest m the Receiver, 5annvaii Charan 
V Krtshnadhan, 49 Cal , 560 35 C L J 498 26 C W N 954, 

PC Cf Sathivasagam v Meenakshi, 14 L W 361 69 I C 

485 But m a Hindu joint trading family where there are one 
or more mirror members and tie manager is not the father and 
the adult members includmg the manager have been adjudicated 
insolv ent, the pow er of the manager to dispose of the joint familj 
property for debts incurred for trading purposes passes to and 
becomes exerasable bj the Official Receiver so as to bind the 
minor’s shares, Official Recener, Anantapur v Ramachandrappa, 
52 'Mad 246 55 M L J 721 28 L W 603 AIR 1929 Mad 
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section uill not authorise the Receuer to deal uith the estate 
of the insolvent’s son, Shtb Charan v Mahomed Ismail 2 Lah 
L J 401 6S I C 179 Cf Shatnbhn Diyal v Is^ar Saran 
AIR 1923 All 306 75 I C 597 , Sahaj Narayan v II ajid 
Hussain, 49 I C 84S (Pat) Upon bankruptcy all rights of 

action and all benefits arising out of the estate go to the Official 
Assignee All rights arising out of the 
10 Damages for insolvent's contract vest in the Official 
breach of contract Assignee, and he alone can bnng a suit 

to enforce such rights, Sa Dodtn v 
Spiers, 3 Bom , 437 But the right to claim damages for the 
injurj to the insolvent remains the insolvent’s property and docs 
not pass on to the Receiver, II tfro» v Untied Counties Ban'k, 
(1920) A C 102 Where a person, prior to his adjudication, 
became entitled to sue for damages for breach of certain con 
tract, his such right would pass on to the Receiver, Firm of 
Motharatn Dowlalram v Gopaldas, So I C 141 The propert> 
of the insolvent vesting in the Receiver from the date of adjudt 
ealton the insolvent cannot anj more sue on 0 chose in action 
helonpng to him, PaMtarrcami v Ramlingam, 22 I C 
1 f Where pending a suit for specific performance, the 
defendant was declared an insolvent the Receiver was a ncccs 
Mrj pirtj and he has to execute a deed in pursuance of a decree, 
Purusholtam \ Ponnurangam (1913) M W N S97 isMLj 
9^9 576 As to whose propertj a Railwaj Receipt is 

see Fakccrappa v Thtpanna. 38 Mad , 664 30 I C 950 


Upon the adjudication of a malguzar (under C P Teriancv 
Act), his Sir lands vest in the Receiver, 
Sir lands of Maiguzar but not his occupanc> rights, Shrihslian 
TP V Nagoba, AIR 1924 Nag 15S 

( 1 ? *”^l6^Jzar of a vnllage becomes an occupancj tenant 

ot tlie 5 ir land under sec 49 of the C P Tenanev Act, on his 
jcmg declared an insolvent and the Receiver is not entitled to 
possession of Ills cultivating rights in such land A Receiver 
cannot appl> for sanction for the sale of the cultivating rights 

Tat .,°T S'® '“'T ' /laCTr*. AIR I 0’9 

inp /.n Ti T>*\^i this section an occupancj hold 

tlcah M.fji t Receiver, and cannot be 

'v‘ loALJ 43g 631c 897 (FD) In nen of the 

the Ofaai'’ ■*' ^’oCTnr Tenanej Act, 

8 I' f 4 insolimt. Kamakh,a Ncra.n c Ramurm, 

.WcaUonotcsatp .6, 
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If the m'oh cut’s propem be an onerous one (c g a lease) 
the Receiver can elect either to accept 
II Onerous propertv, or repudiate it If he elects not to 
e a. lease accept It, tlic lease does not \ cst in him 

but continues to remain with the insol- 
’ ’ Act to incapacitate the insolvent 

■ Mahdeo v Jaxuarain, 17 N L R 

nanev is tlujs repudiated, the 
Receiver will thereafter be precluded (or estopped) from claim 
ing anv benefit thereunder. Re I! adslcy liettenson's Repre- 
sentati^e\ Trustee 94 L J Ch 215 , ParLii^on v A^oel, (1923) 

I K B D 117 If the disclaimer of the tenanej takes place after 
temporarv occupation of the leasehold property, the Receiver 
will he personallv liable to pav the rates or ta\cs payable for 
the same m the meantime Re Ltstec, (1026) i Ch 149 A 
monthly tenant of certain premises remained in possession there 
of after adjudication, which had vested the tenant’s interest m 
the Receiv'er, but the latter disclaimed all interest vnth the 
result that the tenancy was detemuned and the landlord was 
held entitled to get possession from the insolvent, Re Abu Baker 
Hajt, 48 Bom , 580 26 Bom L R 628 AIR 1924 Bom 513 
An Insohencv Court is competent to proceed against the 
land of an insolvent who is a memher of an agricultural tribe, 
3 fdn;i V Girdhari I at a Lab "S 6j I C 664 For the position 
of an insolvent agriculturist xtde notes under sub-sec (5) tnfra 
A compulsory deposit m any Govern 
Compntsory deposits ment or Railway Provident Fund is not 
m Provident Ftmds liable to attachment in execution of any^ 
decree , therefore, neither the Official ] 
Assignee, nor any Receiver appointed under this Act 15 entitled i 
to, or can lay any claim on, any such compulsory deposit, vide f 
sec 3 of the Provident Funds Act, (XIX of 1925) See ' 
Secretary of State v RajKuniar, 50 Cal , 347 , also 21 A L J 454 
Vide also the notes and cases under the heading “Provident 
Fund” under sub sec (5) below A political pension does not 
vest m the Court or Receiver under this 
Po! tical Pension Sub section Therefore an order direct 

ing the insolvent to pay the Receiver 
a portion of the pension is bad m law, Debt Prosad v Aamir 
Alt, 12 O C 323 4 I C I 4 S . Hamavi Das \ Patyazt Begum 

20 A L J 172 Cf sec 4 of the Pensions Act, XXVIII of 
1871 But pensions allowed by Government for past services 
are “property” and therefore assignable, Cv parte Huggins, 

L R 21 Ch D 85 

Secret formulas invented by the insolvent for the manu 
facture of certain articles are part of the goodwill and assets 
of hts business and therefore he is liound to communicate them 
to the Receiver, Re Keene, (1922) 2 Ch 475 (C A ) The right 


176 


THE PROVIKCIAL INSOLVENCY ACT 


[Sec jS 


to be indemnified bj an Insurance Company is a chose in 
action, and %ests in the recener, see Hood s Trtislees \ S U 
G Insurance Co , (1928) i Ch 793 

W Iiere the insolvent for the purchase of goods entered into 
an agreement with a financier tliat he would deposit his sale 
1 roceeds to the financier’s credit, it was held on his bankntptc) 
that the agreement did not create anj right of propertj in 
either the goods or the sale proceeds amounting to an equitable 
assignment such as would be binding on the trustee m bant, 
niptcj Palmer v Carey, 95 LJPC 146 As to goods 
entrusted to a person for sale on commission iide notes and 
cases at p i~ ante The Rangoon High Court has recenth 
ruled that such goods remain the property of the owner and 
do not pass to the Receiver on the bankruptcy of the com 
mission agent see Re Syed Kaztm, IL R 5 Rangoon, 73 
Under subsection (^), an order of adjudication relates 
back to and takes effect from the date of the presentation of 
^e insolvency petition so no interest passes to the transferee 
by a sale of the insolvent’s property after the date of such 
presentation though it is made before the date of adjudication 
order Shconath Stngh v Munsht Ram. 42 All .433 jS A L J 
449 55 I C 941 


The property must be of the tnsohent, so a property, W 
tlK name of the insolvent but not belonging to him, wall not 
vest m the Receiver Similarly, a pro- 

Perty held by the insolvent in trust for 

° others does not vest in the Official 

Assignee, In re Vardalaca s Slad , 15 
ooc also Hashmat Bibt v Bhaguan, 26 All 6s , Sonnyan ' 
/iJiilosJ, 42 Cal 2-5 Re Nabadhp Ch Shaha, 13 Col 6S 
y im.lli 4 Pearson (1920) I, R i Ch 247 But if tt' 
nso vent though not the full owner — has a disposing power 
over the property for his own benefit under sec 2 (i)— (d), the 
civcr may lay his band on it for the purpose of distnbu 
tion see ^ardarHial v Aramayal, 21 Bom , 205 . Nimaa Seth 
**4 Where the property is hell 
not abjc/Hic/yin trust but only burdened with a trust, it may 
\ Receiver for the benefit of creditors 

Kamog^o \aidH \ Lai jftmauon, 54 M U T 272 -'7 L W 

" ^ .QosJJod Vo U7IC -S 

to dcbutliir property iidc 

*''' ""Port.tton of tho doclnne of pioi;’ 
wf ! 1."'; soon aboio that the sons can be m’* 

father s debts as are not tainted ml'' 
immoralit,. see at p .73 The resiitl of it mai be to nce« 
il.sa.*' of the creditors in two groups accordrC 

r < chts are moral and immonl and rateable pavmcnt cf 
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one group onl\ and not of the other ^ith the funds raised from 
the son’s properties But there is notiniig in the Act to 
prohibit the holding of a fund out of which certain debts of 
the insol\ent father ma\ be paid ratcahlv and not the others, 
Stta Ram \ Bcni Prosad 22 \ W X 1097 84 I C 790 

Pending The question of pcndcnc\ of insoUcncj pro- 
ceedings has an important bearing in \icw of the fact that 
the bar against the institution of suits and proceedings applies 
only during such pendencx InsoKciicx proceeclings would 
be considered as still fending where the Rccctxer has not >et 
been discharged and the insoUciit Ins not applied for and 
obtained his discharge, Jtxanjt Maniooji \ Htissatn, 

12 S L R 20 47 I C 771 , ^^ohammad \ uiji/b \ Bi;at Lal^ 

2 O C 304 43 I C 262 A legal proceeding is pending as- 

soon as commenced and until it is concluded 1 e so long as 
the original Court can make order in the matters m issue or 
to be dealt with therein, 47 I C 7“i (fi/fra) The phrase 
"Pendency of the lDSoUcnc> proceedings’’ must be construed 
with reference to the obiect of the enactment which is to 
present a general scramble of creditors for the assets, and this 
object IS achiexed when a final dixidcnd is declared and dis 
tnbuted and then the proceeding is no longer pending Firm 
oj Gopal \ Pahlu Mai 0 L R ^4 o I C 3“ It has been 
further held m this case that the fact of the postponement of 
discharge of the insolvent b\ order of Court docs not con 
stitute pendency ~.tde ibid The first part of the proposition 
enunciated m this case is quite intelligible but why pendency 
should not bo co-terminous with discharge is rather difficult 
to appreciate At any rate the case of 9 S L R 34 has been 
dissented from in 12 SLR 20, supra Where an application 
for discharge is refused, the insolvency proceedings are to be 
deemed as still pending for the purposes of the bar created 
by this section, see 41 Bom 312 (so assumed) Cf 38 I C 519 
64 I C 54 This IS also the view of the Rangoon High Court 
in Roue & Co v Tan Thean 2 Rang 643 84 I C 909, 
though in Maung Po Take v Maung Po Gyi 3 Rang 492 
AIR 1926 Rang 2 92 I C 142 decided without reference 

to 2 Rang 643 It was said that "when the Court under the 
provisions of sec 42, refuses the discharge of the insolvent 
as far as that Court is concerned the proceedings have 
terminated ’’ It has recently been ruled b> that High Court 
that the proceedings are not tenninated b> the refusal of 
discharge, Tan Setk Ke v C A M C T Firm 6 Rang 27 
AIR 1928 Rang log 109 I C 769 Compare notes under 
the heading "Refusal of discharge" under sec 44, tnfra 
When the adjudication is annulled, ordmanlj , the pendency 
determines with such annulment although, the insolvency 
proceedings do not always stop at the moment of annulment, 

12 
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Jelha]t Perajt Firm v Knshnayia, 52 Slad 64S 57 MLJ 

ri6 Vtde notes under secs 37 & 43, infra , also AIR iq"*? 
Mad 480 113 IC S50 The words “during the pcndeno 

of the insolvencj proceedmRs” bj reason of their position 
after “shall’* must qualify both the prohibitions, (i) that 
barring: remed> and (2) that relating to commencement etc 
But this Mcv. has not found favour in Rod-e & Co v Tan 
Thcan, supra Compare In re Djiarkadas, 40 Bom 235 i‘ 
Bom B R 925 

No Creditor shall have any remedy etc After the 
order of adjudication the debtor’s property vests in the Rcccuer 
v'hosc business is to collect the assets of the insoheiit anJ 
distribute the same among his creditors So, the creditors 
so long as the Rcccner is Ihere, ought to look to him for th" 
rcpavmcnt of their debts as far as the debtor’s assets permit 
That IS wlij this section refuses to give the creditors anj 
further rcmed\ (otlicr than uhat js provided here) against the 
debtors propertj during the pendency of the msolvencj pro* 
cccdmgs vMthout the leave of the Court, see Ltngappn \ 
A'araj/iinia 27 I C 6 (Mad ) SeUt Shcolal v Girdhanhi 
air 1934 Nag t6i *8 IC 140, Natesa Chelliar \ 
Annatualat Chclttar 17 L\V 319 32MLT 157 AIR 
Mad 48“ 73 1 C 213 and vvh> no suit is aliened to he brought 
after ndjiuhcation without previous permission of the Court 
I irm Panna I al \ Firm Htranand, 8 Lah 593 AIR 
Lah 28 102 I C 3“ In fact the InsoKcncj Court has an 
CNcIusuc jurisdiction to deal with the Insolvent’s estate and 
all the conflicting clairns with respect thereto, Kochu Mahofnca 
V SanLaraltnga 44 Mad 524 40 MLJ 219 62 I C 4° 
and the provision denying remedy to a creditor herein 
is based on this cardinal principle Vtde notes under ^tae 
heading The section confers no exclusive jurisdiction,** 
p 31, ante An order of adjudication prevents an unscciirC" 
creditor from realising his debt except bv receiving a divadcnii 
under the Act Afunagm Uludattar v Kandasuann, 19 ^ 
4J8 (1924) M W N 331 AIR 1924 Israel 685 The creditor 

should not also cotmuence any suit or other legal proceedings 
against the debtor without the leave of the Court, and on such 
terms ns the Court inav impose, TrtmbaL v Sheoravt, 5 
144 MR 1923 Nag 108 65 I C 9ti So It has been hem 
that a suit against an undischarged bankTupt m respect of * 
debt mentioned in the schedule and of which notice was dub 
served on the creditor is not maintainable uithout the * 
of the Insolvency Court iluhammcd Yakub v Dijai Lah 
p C 304 43 I C 262 But suits or proceedings mstiti^” 
wforc the ndjiultcation order, it seems, ma\ be continued Tre 
word “commence” m this section and the word “continue’’ »*’ 
>ecs 29 and sofd) lend supiiort to this vaew Also sec /« 
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H arj (1SS7), Ch D 138 (143) • Rc Berry Dtifficld 
\ II lUtams, (1S96) I Ch 939 The section does not contem 
plate interference mth proccetlings alrcidj pending Jcthalal 
\ Ganga Ram S SLR 325 29 I C 30 In an A.llahabad 
case, however a cVeditor has been held to have no loctis standi 
to continue an e'^ecution proceeding ngninst his debtor after 
the adjudication of the latter, (robiiirfa Dai v Karan Singh, 
40 All , 19“ 16 A L J 32 43 I C 672 Tins is perhaps 
going too far , the correct procedure ought to be to stay the 
proceedings under sec 29 In a Dombav case [B/zaraji & Co 
\ I aiawt Rao 31 B L R Q*'! AIR 1929 Bora 398] decided 
under the Presidencj Touns InsoKencj Act it has been held 
that nhere a suit is filed bj a creditor against an insolvent 
after the order of adjudication and without the leave of the 
Court, the suit is not nccessanlj to be dismissed as not mam 
tamable, bat ma\ be staved Permission to institute a suit 
does not necessanlj implj permission to execute the decree 
obtained in that suit, Dtjai Inder \ Charon Stngli 24 A L J 
755 98 I C 525 

The words 'anj suit or other legal proceeding ’ in the 
section are as wide as the> could pos 
Other legal proceed sibl> be and must be held to cover the 
mg cases where the object of the suit or 

other legal proceedings is to obtain any 
remedj against (1) the propcrt>' or (11) the person’ of the 
insolvent m respect of a provable debt Cf AIR 1928 Lah 
25S 107 IC 60S Therefore, after a judgment debtor hasf 
become an msolv ent the decree holder has no longer the right ' 
to attach his propertj , nor to sue for a declaration m respect ' 
of It without the leave of the Court, Louts Dreyfus & Co v \ 
Jan Mahomed 12 SLR 612 49 I C 121 On this principle 
it was mamtamed in a case that a suit by an attaching creditor 
under O XXI r 63 for a declaration that the attached pro 
petty belonged to the debtor though «o remedy was sought 
against the property of the debtor was a suit in respect of 
what might be said to have been property of the insolvent 
within the meaning of this section, and therefore leave of the 
Court was necessary for the same harasimmah v Donepudi 
Subramantam^. AIR 1927 Mad 201 q8 I C 446 But this 
view has been reversed on Letters Patent Appeal see Donehudl 
Stibramamam v !\aTastmmah 56 MLJ 489 AIR 1929 
JIad 323 119 I C 46, m which it has been held that a suit 

by an attaching creditor under O XXI r 63 C P C for a 
declaration that certain property belongs to the jmLiiitiit 
debtor who has been adjudicated an insolvent 111 wlmli no 
relief is sought against the insolvent debtor but in hiv fivoiir 
and to which neither the debtor nor the receiver is a ma-^sary 
part>, cannot be held to be a suit falling under tins rccti 
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SO as to require leave of the Court to be obtained before the- 
institution of the suit The section puts restriction onlj on 
such legal proceedings as would by its nature hamper or affect 
prejudicial!} the administration of the insolvent estate bv the 
Insolvenc} Court Unless the legal proceeding in question 
interferes wnth the Insolvency proceedings, there is no reason 
vvh} the Insolvenc} Court should have control over its in«titu 
tion Similar!}, where a suit was instituted m respect of a 
provable debt without the leave of the Court, this section was 
held to constitute a bar thereto, Jnanji Mainoojt v Gw/jm 
Hussain 12 S L R 20 47 I C 771 , see also Mohamed 
V Dijat Lai 43 I C 262, sc 20 O C 304 A suit b} the 
creditor (without the leave of the Court) for a declaration that 
a transfer made by the insolvent is fraudulent (under see 53 
T P Act) IS forbidden under this section, Vasudeva v LaUhnn 
narayan 42 Mad 684 36 M L J 453 52 I C 442 A creditor 
cannot sue even a third part} for a declaration that his alleged 
propert} reall} belongs to the judgment debtor and therefore 
IS liable to attachment as it amounts to claiming a remed} 
against the judgment debtor Raman Chetty \ Ma Hnui 57 
I C S03 (Bur ) Likewise the attachment of the propert} of a 
judgment debtor bj a creditor ceases to have on} effect aft ' 
adjudication of the judgment debtor as an insolvent, inasnuicH 
as all the propert} of the insolvent then vests in the Receiver, 
Gobindadas \ Karan Stngb, 40 All, 197 16 ALJ 32 43 
I C 672 Cf Rjiakrir/jna \ yceraragha a 45 Mad , "O 4t 
334 {1921) MWN 775 69 I C 326 This section 
Ins no application when the “debt’* is not provable under tins 
Act and the propert} m question is not the propert} of the 
insoUcnt Jhunkoo Lai v Peary Lai 39 All 204 15 A I J 
49 38 I C 613 see also Canga Prosad v Pida Ah, 48 I C 
913 Iliralal v Tulstram AIR 1925 Nag 77 So I C 94 ® 
Arrears of rent falling due after the adjudication of the tenint 
do not constitute a proiable debt, and therefore a suit for their 
recover} is maintainable without the leave of the Insolvency 
Court Kucr Pchari \ halKa,gOL] 157 67 I C 549 

It has been maintained that where no schedule of creditors 
is prepared and no notice of the proceeding is served on the 
creditors the insoUcncv proceedings would be no bar to a 
^editors suit to recover the amount of hts debt, Dcs Rai v 
//imni Cland 60 I C 5S8 but this view is not warranted by 
an} thing in this section 

bub-section (2) docs not apply to an} suit or proceeding 
under the Agra Tcnanc} \ct so a suit for rent can be mam 
tamed and a decree therein csccuted notwithstanding an} action 
taken in the Insolvenc} Court Alt Ahmad v Ihu Ralan I K 
339 (Rev) See also Parboil \ Shyam RtLh 41 All 298 
20 ALJ 147 66 I C 214 
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It should howe\er be noticed that an adjudication order 
does not operate as an absolute staj of all proceedings It 
-simpK attaches a condition precedent to the institution of a 
-suit nameh , the obtaining of lea\e to sue from the Court 
Compliance mth this prehminai3 requisite does not involve 
a sta% of proceeding within the meaning of section 15 of the 
Indian Limitation Act , so a plaintiff going to sue the insolvent 
•on a pronote cannot for the purposes of limitation deduct the 
time dunng which the in«iOl\enc> proceedings were pending 
on the plea that his suit was staged, Rama Suamt v Gohtnda 
42 Mad , 319 36 M L J 104 49 I C 635 

Under sub section (6) below the position of a secured 
creditor is not affected by the provisions of sub section (2) 
"The nght of a secured creditor either to commence a suit or 
to proceed mth the suit and to proceed with the execution of 
his mortgage decree is not taken aua> bj the admission of an 
insohencv petition or bj the adjudication of the mortgagor as 
an insolvent, Official Receiver, Coimbatore v Palantsuami 
•Cheit^ 48 Mad, 750 (1925) MWN 672 49 MLJ 203 
AIR 192s Mad 1051 88 1 C 934 

Where one of two mortgagors becomes insolvent and the 
other IS not the decree holder cannot 
Further or personal be granted a further decree under O 
I>ecree xxxiv, r 6, but he can only prove his 

debt in the insolvency proceedings, 
Mamraj v Bnj Lai 34 All , 106 8 A L J 1241 The reason 
<or this view is that a decree under O 34, r 6 is a remedy 
within the meaning of this section But it is respectfully sub 
■mitted that the obtammg of a further decree is neither a new 
proceedmg nor a remedy against the debtor's property The 
decree holder may get such a further decree, but he should 
look to the Receiver for satisfaction of the decree — of course, 
rateably The decision m 34 All , 106, m our opinion, seems 
to have gone too far The correct view in this matter appears 
to have been taken by the Lahore High Court which has ruled 
that an application under O xxxiv, r 6, C P Code for a 
personal decree is not a new proceeding but a continuation of 
the ongmal suit, and does not come under the bar of this 
■section, Ktshen Chand v Sohanlal, 2 Lah 95 3 Lab L J 
126 59 I C 610 Nor IS the issue of a personal decree to the 
■mortgagee the grant of a remedy within the meanmg of the 
section Ibid The absence of a decree under O xxxiv, r 6 
will not in law debar a creditor from proving his debt in 
insolvency proceedings All that is necessary for the purpose 
•of insolvency proceedings is to prove the existence of the debt, 
Babu Lai Sahu v Krishna Prosad, AIR 1925 Pat 438 


I82 


THE FROVI^CUL INSOLVENCY ACT 


[Sec 28 


This section does not pre\eat a creditor from suing the 
debtor’s surety even if he has ‘iehberately refrained from 
proving his debt in the insolvency proceedings, Goi^al v Ganjwt 

7NLR 122 II I C 9ti This section docs not stpid m the 

wa\ of a creditor, ivho lends money to an insolvent after aQjudi 
cation and consequentlj unable to prove it in inwlvency, 
he uants to hruxg a regrular smt for recovery of, 

Htralal v Tulstram, AIR 1925 Nag 77^ So I C 946 i je 
ivords “No creditor” are wide enough to disable even ttie pen 
tionmg creditor who cannot, therefore, execute his ^ 

the ordinary way, Goun Dutt v Shonfeer hal, 14 An , 35 
Cf 30 Bom LR 455 109 TC 152 The word creditor 
here means only a creditor as dedned m sec 2 ja) or tne » 
and does not include a secured creditor, Official ^ „ 
Coiinba.tore v Palamt Suatni, 48 Mad , 75^ (192^ ^ ^ 

672 49 M L J 203 air 1925 Mad 1051 88 I C 934 

A suit for arrears of rent by the landlord is maintainable 
against bis insolvent tenant, Kalka Das v Gajju Stng i 45 
All, 510 19 ALT 459 62 I C 897 (PB)-”™™''"! 
Raglmbir v Ram Chandar, ^4 All 121 8 ALJ ,, 

I C 937 If the provisions of this Act do not bar the landlora » 
suit against his tenant before a Revenue Court under ine ASi 
Tenancy Act it necessarily follows that they will .. 

proceeding m execution of a decree before such Court, 
v Shy am Rtkh, 44 AW , 2g6 20ALJ 147 66 I C ^4 
All Ahmad V Brtj Ralan, LR 3 A 339 (Rev ) But see 
Govinda Ram i Kunj Dehart 46 All , 398 (408) r » 
ALJ 217 which has held that in a suit for profits , 
Revenue Court brought b> the assignee of the profits w 
had accrued due to a co sharer (the co sharer having made 
assignment after his adjudication) a plea can be taken in 
Revenue Court that nothing passed b> the assignment as 
insolvent’s assets had vested in the Receiver Where _ 
several co tenants becomes an insolvent, the remaining 
arc not entitled to plead in abatement and a suit for ren 
the landlord is maintainable against them “Replication to 
plea of nonjoinder that a co contractor was discharged > 
bankmptcj or an order of discharge was a perfectly good 
cation to a plea in abatement,” Amrtfa Lai \ Naratn Chan r » 


30 CLJ, 515 (51") 53 I C 973 . 

The property of an insolvent inherited from his 
father like his other properties vests m the Receiver . ^ 
immune from execution and this immimitj attaches to 
property even when the execution creditor got his dec 
against the deceased father, Godt Lahshtnc Narashm^ah 
PiUalamaTTi Jaganadha, 18 M L T 147 30 I C 256 . 'L - 

reason for this rule is that the debt of the deceased fatne 
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constitutes no cliarfre upon his property «o as to pre\cnt his 
heir from dispo^inp: of it T eeraroJLfcd Raju \ Papiah 26 JIad , 
*■92 15 M L J 25S 

■\ father was joined as a necessary parti , but no relief uas 
actuallj «oucht against him but onlj against the sons The 
plaintiff did not «cel.. relief against anr of the properties \ihich 
had come into the hands of the Recencr , held the suit was 
maintainable and the joining of the Reccucr as a portj would 
ha\e been sufficient to cure an\ irregulanti Sambhit Diyal 
\ Isuar Satan \ I R All 306 "5 I C 59" 

\\ here an unpaid \endor instituted a suit against his 
\cndee for a lien on the propertv sold and the \ endec became 
an in'ohent before the \endor got a decree witliout impleading 
the Recencr it was held that the decree did not bind the 
Rccener and the sale in evecntion of such decree did not 
prevail against the sale him MoLsbasimam Subramama v 
Ramlrishna 42 L J 426 j6 L \\ 43 ATR (1922) Alad 
0 IC 35“ M here in an execution case it was settled 
br amicable arrangement that the decree holder will allow 
paj*ment bi instalment on the judgment debtor funushing sccu 
ritj and a consent order was drawn up in accordance there 
with the order will be given effect to notwithstanding the 
subsequent bankruptcj of the judgment debtor Allan Bros v 
S/iaifc Jooman 2 Rang 65 AIR 19 5 Rang 189 4 Bur 
L J y 83 I C 29t 

Smt against individual partner in case of adjudica- 
tion of Firm Honda Ram v Chiman Lai cited at p 164, 
ante 

Question of notice Sub-section (2) does not sa> 
whether the prohibition presenbed by it is limited onlj to the 
creditors who have got notice of the msolvencj proceedings 
or not Though the general words of this subsection do not 
warrant such a restricted interpretation still in an Ondh case 
it has been held that the prohibition affects onlv the creditor 
tainted with notice of the insolvency proceedings and docs not 
applj to those creditors to whom no notice has been given Fida 
HusaiK \ CollcciOT of Shahjahanpur i O C •>67 25 I C “08 

Arrest The section docs not say anv thing as to the 
arrest of the insolvent in execution of a decree It should tie 
noted t'nat under t’lie Act 1907 t’ne adjudicated inso'lvenl 
enjojed an immnnit> from arrest but under the present Act 
this immunitj has been taken awav and the old provnsions 
about the insolvent s release have been dcliberatelv omitted 
tide notes at p i6r ante also read the learned article 
m AIR 1926 Journal 75 So under the existing law 
a judgment debtor is not normally immune from arrest or 
detention m execution of a decree until he has obtained a 
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protection order from the Insolvency Court, Haveh Ram v 
/aviindara Dank, AIR 1929 Lah 453 117 IC 373 See 
also il/a/iojiicd Roshan v Mohiuddin, 31 Bom LR 206 
\ I R iQ2g Bom 135 118 IC 791 The mere adjudication 
of a judgment debtor as an insolvent does not pretent his 
arrest m execution of a decree obtained against him Under 
the old Act (of 1907) the insolvent was entitled to get prolec 
tion from arrest upon his adjudication, and if he vias adjudicated 
under that Act, his such right will not be abrogated by the 


operTtion of the new Act, Solayappa Natcker v 
sntidaTam. 50 M L J 237 A I R 1926 Mad, 510 
M W N 281 93 I C 3 See also Radhey Sktam v Mohammed 
Taqi, AIR 1923 Oudh, 36 72 I C 911 “If it had been 
the intention of the Legislature to protect insolsents, the prt>- 
visions of sec 31 which permit an insolvent to applv to the 
Insolvency Court for a protection order, would have been 
superHuous," Hart Ram V 5ri Hnsfian, 49 All 201 25 
152 AIR 1927 All 41S 100 IC 320 Read the 'CO 

learned comments on this case in A I R 1928 Journal 38, at 
P 39 There is no provision m the Act to pass orders to pro 
vent the arrest of a petitioner pending the hearing of an 
msolvencv petition, Jeuraj hhareualla v Lalbhai 30 CWh 
834 AIR 1926 Cal loii 96 I C 131 , Ktshan Chand ^ 
r p Sassoon 81 P \\ R 1910 81 P L R 1910 7 IC 35i 
Under the law as it stands now, the Creditor can, proceed to 
arrest an insolvent in execution of his decree as if no adjudica 
tion had tnken place, Hart Ram \ Sn Ktshan, supra , Raihdey 
Sluam V Mohammad Taqt, supra In a Lahore case, howeter* 
it has been held that a decree holder is not competent to take 
out execution against the person of the insolvent judgment 
debtor without obtaining the leave of the Court, Arm PrataP 
Stngh \ rtrvi of Meua Singh AIR 1928 Lah 258 107 ^ C 
608 Comp Tan Sheik Ke \ C A M C T Firm, 6 Ran? 
27 AIR 1928 Rang 109 109 IC 769, which virtualb 

takes the same view Where arrest is allowed the Court 
^ould give its reasons in order to enable the appellate 
Court to scrutinise the propnety of the order Tnd of the 
discretion exercised m making it. MnUapalli Gopalan v 
Roppolbtl Gopalan 22 LW 202 AIR 1925 Mad 9^5 
11925) MWN 6t 2 91 I C 31 Where other remedies arc 
open to punish the insolvent, au order for personal seizure or 
arrest is not proper, liagoremuU Modi v Lachim Naratn 4*^ 
531 AIR 1939 Cnl 144 113IC 854 The object 

^ the debtor time to apply to 

vencj Court but if an insolvencv proceeding has alrcadj 
been started there would be no sense m givung him further 
time ktshan Chand v E D Sassoon, 7 I C 351 (inpra) As 
to the insolvents habilitj to be arrested after the termination 
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•of the insolvencj rroccedinps In in order of refusal of dis 
charge , sec A/aiing Po Take \ ilaunf; Po G5«, 3 Rang 492 
AIR 19:6 Rang 2 02 I C 142 Before the immunitj from 
■protection is taken auaj from the insolvent b\ an order of Ins 
arrest, a notice must be served upon bun to show cause whj 
lie should not be arrested, Seshatyangar \ Venkata C/jafcni, 5 
L\V 220 31 I C IS 

Suits and appeals by or against Insolvent The insol- 
vent’s tight of action, unless it be a 
Tho«e bj the insol "bate right to sue” (as for instance in 
vent the ca«^e of personal injuries or the like) 

passes to the trustee Cf i\/oixrai»^ 
Daiilalram v Pahlaj Rat, AIR 1925 Sind 159 80 I C 141 
But if the trustee does not interfere, the insolvent can, of 
course, cart} on the action, subject to an obligation to make 
•over the amount to be recovered in the action to the trustee* 
Cf Omar Bahadur \ Khaja Muhammad AIR 1024 Pat 
6 bj 70 I C «6 U’adbng v Oh/'ha»it, (i8-v) i Q B D 14s , 
Biiclian V HtU (18SS) W N 233 See also the cases cited at 
pp 165 66 But the right to claim damages for inqiurv to 
person or Kepufation of the insolvent does not pass to the 
trustee m bankruptev but remains m the bankrupt ll'ilson 

V t ruled CoKrtlies Dank Ltd L R jq-’o \ C 102 In India 

there is a conflict of opinion -with res 
Conflict of opinion pect to this question In Kristo /vomid 
V Suresh Chandra 8 Cal 556 12 

C L R 253, a pnor purchaser from an undischarged insolvent 
was held to have priontj over a subsequent purchaser from the 
Official Assignee This view was approved in SriramMlu v 
i4ndalm<il, 30 "Mad, 140 17 MLJ 14 In Raiiianalh Iyer 
\ Aagendra 45 MLJ 827 (following 30 JIad 140) the 
insolvent’s right to maintain a suit in respect of after-acquired 
property was conceded For a contrary view see Rowlandson 

V Champion, 17 Mad, 21 , A B AfiHer v Abinas Chandra 

2 C W N 372 Fide the notes and cases under sub-sec (4) 
under the heading “After acquired property ” The Patna High 
Court has held recently that a person who has been declared 
an insolvent cannot, while his estate is in the hands of the 
Receiver, maintain a suit in his own name, even though the 
Receiver has. tetused to htm^ such. a. siuA, U.ntvv.v. 

V Ajmal Hossatn, 54 I C 699 Cf Uviar Bahadur v Khuaja 
Muhammad, AIR 1924 Pat 667 79 I C s6 The Madras 
High Court concedes that bankruptcy entails civil death and 
loss of right of action on the insolvent, but maintains that such 
disabilitj does not take away the insolvents locus standt to 
prosecute an appeal against a decree or order made against 
him, Konda PtUai v Dtdmanl Ramchandra (1921) M W V 
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535 13 I* W 616 62 I C 854 Vtdt 
Those against the m 3I Bom h R 357 Ii8 I C 252, ated 
soheut at p 165, ante As to the insolvent’s 

right to maintain a suit to set aside a 
fraudulent decree, see Andrew Rozano v Ebrahim Serang, 48 
Bom , 583 26 Bom L R 695 As regards smts etc agatnsi 
the insolvent vide under the heading “No creditor shall have 
any remedy etc ’’ 

Leave of the Court The provision about the leave of 
the Court has been enacted for the purpose of enabling the 
Court to keep a proper control over the admmistration of the 
insolvent estate, Louts Dreyfus v Jan Mahomed, 49 I C 421 
A suit against an insolvent without the leave of the Insolvencj 
Court IS not maintainable, Afajidan v Chalru Mai, no I C 
A creditor’s suit is not absolutely forbidden under this section , 
iC ma>, however, be commenced with the leave of the Court 
Cf Balmukand v Birj Lai, 36 I C 1024 (All), Ismailjt v 
Manghanmal, sSLR So 12 IC 622, Rama v 

G'obinda S-wa»u, 42 Mad , 319 25 M L T 247 49 I ^ 020 
The ‘‘leave” to commence a suit should be obtained before 
the institution of the suit and cannot be obtained subsequently 
to Its institution, Mantoojt v Ghulam Hussain, 47 J ^ 

771, Trinibafe v Sheoram, 5 NLJ 144 AIR 1922 
loS 65 I C 941 19 N L R 126 Cf 52 M L J 53(n) * 
Darkadas, 40 Bom 235 17 Bom LR 925 This means that 

the necessarj leave is a mandatory condition precedent to the 
institution of a suit, Ctiddappa Ghousc Khan v Bala Shoo* 
Roulher, 51 Mad 833 S3 MLJ 412 (1928) MWN 122 

26 L W 318 AIR 1927 Mad 925 105 I C 109, and that 

the initial absence of leave cannot be condoned or does not 
become unnecessary because the insolvency proceedings arc 
annulled subsequently, Poniiujawit Cheltiar v Kaltaperumal, 
AIR 1929 Mad 480 113 IC 550 For a contrarj vuev'- 

see Firm of Gopal Das v Pahlumal 9 S L R 34 30 I C 3“> 

in which it has been held that a suit instituted wnthout leave 
cm be \aluhtcd b> obtaining leave subsequentl> It seems 
that if a person institutes a suit, without previously obtaining 
the necessary leave he should applj to the Court in which 
his suit IS pending for leave to continue Ins suit sec 

Ctiddappa Gheusc hhatt s case, supra Objection as to 
vimt of leave can ahvavs be waived, P^arasintham ' 

Donepttdi Subramamam AIR 1927 Mad 201 gS I C 44^ 
So a decree obtained without leave 

Pffect oi want of will not be o nullitj. Ibid Absence 

of the necessarj leave docs not cut at 
the root of the Court’s jurisdiction to 
entertain the suit Donepudt Subramanyam v Nune Nara 
stmham 56 M L J 4S9 AIR 1929 Mad 323 119 I C 4^ 
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In con«^uence the decree made m the suit docs not become 
a nullitv and cannot be challcnjred m a subsequent suit on the 
ground of nant of lea\c Ibid The Court can gue lea\e onl> 
to a <imt It cannot gi\c leave to continue a suit 

which has been instituted contrarv to a rule of law Jiianjt 
Mamocfi \ hhulam llttssam 4~ I C 771 , Uutar SJtarif v 
Juflla Prasad AIR iq'’ 4 Nag 00 ”9 I C 662 Permis 

sjon to a suit does not cover permission to execute 

the decree obtained in Mich suit against the Receiver, Bijai 
Inder Sinf;l \ Charan Stnch AIR iq- 6 All 640 24 A L J 

“oS oS I C 525 But 'ce Sola\at'l'a \aickcr v Shunmu 
gasundaram 50 M L J 2 (196) M \\ N 2S1 AIR 

19 6 Mad «:io Oj IC t — follovviiig Nafcra Cheltiar v 

-IrnaMia/ai Ct ettiar AIR 19.3 Mad 48- 32 MLT 157 

I” L \\ jig “ I C 21^ in which it has been held that after 
adjudication and before discharge all creditors whether on 
the schedule or not are prohibited from taking e'^ecution 
proceedings against the person and propertv of the insolvent 
except with the leave of the Court Where the creditor pro 
poses to execute his deaee at hts own cost and risk and upon 
an undertaking to hand over to the Receiver all moneys 
realised in execution for the benefit of the general bodj of 
creditors the leave «liould be granted Kailas \ Kanttram 3" 

I C 99j (Cal I W here no schedule of creditors is prepared 
nor notice of the msoheno proceedings served on the creditor 
the latter will not be precluded from bringing a suit against 
the insolvent to recover the amount of his debt Desraj v 
Dttnni Chand 60 I C 5SS (Lah ) There is no prohibition 
in the Act to a creditor going on with a suit or proceeding 
already pending at the date of the adjudication Askghan 
Bcgam V Muhammad 1 usuf 61 I C 534 

Where during the pendencj of the insolvency proceedings 
but before the adjudication order a creditor in execution of 
his decree gets his debtor s properties attached and sold he ✓ 
IS entitled as against the Receiver to the benefit of the pro 
ceeds of execution of his own decree Srtcl and v Murari 34 
All 6'’8 10 A L J 25 16 I C 183 See also Dadri Das \ 

SI eonath 28 I C S16 but if the property be simpl> attached 
and not sold the creditor will have no mority over the 
Receiver Fredertck v Madan C opal 9 Cal 428 F B See 
also Soobul Chunder v Russick ! all 15 Cal 02 The case 
of Srtchand \ Muran 34 All 628 seems to have been decided 
under old sec 24 (now sec 51) without reference to the pro 
vision that an adjudication order takes effect from the date of 
presentation of the insolvency petition Fven that sec 34 
has been modified bj the substitution of the words the date 
of the admission of the petition in the place of the the 
order of adjudication occurring in the old section The 
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case of Snchand (34 All , 628) is therefore no longer good law 
Cf Sheonath Stngk \ Mttnjhtram, 18 A L J 449 55 I C 941 
A third person who is not a creditor of the insolvent, but 
who claims adversely to him, is not 
Where leave not affected by this section, and is not 
necessary therefore bound to obtain leave of the 

Court before suing the Receiver, Hahma 
\ Mathradas Ramchand, 10 S L R 179 40 I C 122 

By reason of sub sec (6), a secured creditor is free to 
institute a suit against the insolvent without leave of the Court, 
Bfli Kasht V Chunilal 31 Bom LR 1190 AIR 1930 Bom 
II 122 I C 857 Leave of the Court is not necessary as a 
condition precedent to the institution of a suit for the recovery 
of a debt which is not provable m insolvency, 5 isram v Rom 
Chander, [1930] ALJ 350 


Receiver if bound by decree against Insolvent A 
decree obtained against the insolvent is not binding upon the 
Receiver m insolvency There is always the possibility of its 
having been collusive between the parties when the judgment 
debtor would not have cared what the amount of the decree 
against him was, Shahamai Ah v Rahun Bux, LR 3 A 43 ^ 
Cf Kalaehand Danerjt v Jagannath Marwan, 54 I A 190 54 
Cal, 595 31 C W N 741 45 C L J 544 29 Bom LK 

S82 25 ALJ 621 52MLJ 734 AIR 1927 PC 108 
101 I C 442 (P C ) m which it has been held that a foreclosure 
decree without impleading the receiver is not res judicotA 
against him But where during the pendency of a mortgace 
suit the mortgagor is adjudicated an insolvent and a preli 
minarv decree is made without impleading the Receiver, who 
IS brought on the record subsequent to the preliminarv decrK 
and suffers a final decree to be made without objection, the 
decree will not be invalid on that account, Kandasamt Chellto^ 
V Jayafyandi Athtther 26 L W 47 AIR 1927 Mad 609 
I C 78 The receiver is not bound by any decree creating 
a charge on the bankrupt's property, subsequent to his adjudi 
cation Tulst Ram \ Mahomed Araf, AIR 1928 Lah 73 ^ 
109 I C 373 Comp Natner Rowlher v Ktif^pai Ptchm 
(19:9) M W N 16S AIR 1929 Mad 609 

Absence of leave does not render decree a nulhly * 
I he fact that no leave is obtained for a suit under this section 
docs not render the decree in such suit a nullity, where no 
^jcction was taken to such want of leave Narnrimma/i v 
gOHc/>udi Biibranianiam, A I R 1927 Mad , 201 gS I C 44 ^ 
But m a Nagpur case it has seen held that the permission 
of a Court to sue is contingent on the suit being brought ana 
cannot be given afterwards and the proceedings started without 
siicii permission are ultra tirej and do not constitute rff 
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judicata Trtmbak\ Sheoram, s X L J. 144 AIR 1922 Nag. 
loS. 19 NLR 126 6s I C 941. 

What this section docs not bar The prohibition m 
clause (2) does not affect the creditors nho have no notice of 
the in«ol\cncv petition, 17 OC 267 25 I C 70S The 

correctness of this view is open to grave doubt, see at p 183, 
antf It docs not affect al*® an attachment before adjudi- 
cation, 1 /fldliji V hlitltsh, 42 Cal , 2S9 30 I C 82 , where 

no schedule of creditors has been prepared, the insolvency 
proceedings wall be no bar to a suit bv the creditor, Des Raj 
V Dunt Chand 60 I C s‘^S (Lab ) This section does not 
prevent a creditor from suing the debtor’s suretj even if he 
has dehberatelv refrained from proving his debt in the 
insQl\enc\ proceedings, Gopal \ Ganpat 7 NLR 122 ti 
IC 911 It does not prohibit the continuation of a suit or 
a proceeding already pending at the date of adjudication, 
dsji^an Begam v l/tihamwiad \usuf, 6i I C 534 Where a 
bond stands m the name of a person but rcallj belongs to an 
insolvent, the former wall not be prevented from suing on the 
bond bv this section if the Receiver docs not interfere, Mantk 
Rao V Nurharfan AIR 192^ Nag 376 S8 I C 254 The 
section does not bar a suit for rent under the Agra Tenancy 
Act, Ah Ahmad \ Drtj Ralan LR 3 A 339 (Rev) The 
bar of this section does not operate when the debt is not 
provable under sec 34, Kesbeorao v Gcttndrao 68 I C 340, 
see Behartlal v Kalia 9 OLJ 157 The msolvencj of a 
judgment debtor does not render it incompetent for him to 
continue the proceedings b> way of appeal, Kondapalh v 
Dtdmant. 13 LW 616 (1921) MWN 535 6a I C 854 

Nor does it incapacitate bun from serving an ejectment notice 
on his tenant, Rangat v Deoktnandan, L R 5 0 77 A 
person seeking to set aside an ex parte decree against him 
can proceed with his suit, notwithstanding the fact that 
during the pendency of his suit he has become an insolvent, 
Ashgart Begam v Muhammad Yusuf, 61 I C 534 As to the 
power of the insolvent to maintain a suit m respect of property 
devolving upon him subsequent to adjudication, see the cases 
at p 194, tnfra The jurisdiction of a Civil Court to try a 
suit in respect of a debt or liability incurred by an insolvent 
after the order of an adjudication is not barred by the provi- 
sions of this section, Htralal v TuhiratK gg N X R iiS 
Air 1925 Nag 79 Sub sec (2) would be no bar to an 
application in execution, Mating po Take v Mating Po Gyt 
3 Rangoon, 492 It does not bar a suit for rent Kalka Das 
V GajjH. 43 All , 510 62 I C 897 (F B ) 

Sub section ( 3 ) : Reputed ownership For the pur- 
poses of sub-sec (2) all goods m the possession order or dis-/ 
position of the insolvent on the date of the presentation of 
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the insoUency petition, by the consent and permtssion of the 
true owner, and of which he is the reputed owner, shall be 
deemed to be the insolvent’s property , see Ex parte Ualktns, 
L R S Ch App 520 , also Joy x Campbell, (1804) i Sch & 
Lef 328 , Powell’s case, (1929) i Ch 137 This rule of law 
IS akin to what we ordmanlj call the rule of Estoppel, and 
IS embodied in the Act for the purpose of checking dishonest 
attempts to obtain false credits. Colonial Bank v I17itn«ev, 
(ibS6) II App Cas 426 (440) , also (1885) 30 Ch D 2S1 It 
IS probably the only instance in our law in which the property 
of one man is made answerable for the debts of another roan, 
Ibid Consult Sharman v Mason, (iSgg) 2 QD 6'0 
discussed in In re iPtlltam Uatson Co, (1904) 2 KB 

75d Where the true owner allows the goods to pass off as 
belonging to the insolvent it is but just that the goods should 
be available for the benefit of the creditors So it has been 
held in an old Calcutta case that “where goods are m the 
order and disposition of any person under such circumstances 
as to enable him bj means of them to obtain false credit, 
then the owner of the goods, who has permitted him to obtain 
false credit, must suffer the penalty of losmg such goods for 
the benefit of those who have given the credit" re 
Marshall, 7 Cal . 421 , Dotleau v Miller, 10 C L R 59* 
appeal from Cal 421) , see also Ex Parte Wingfield, K R 
Cli D 591 Re Dwarianath Mitler, 3 Cal , 58 , see also 
Maclcod \ htlabhoy, 25 Bom, 559 (665) The propert\ must 
be in the order and disposition of the debtor, otherwise the 
abo\c doctrine ivill not ippl> For instance, the insolvent 
assigns a debt and the assignee gives notice of the assignment 
to the person owing the debt , this notice by the assignee wnB 
take it out of the order or disposition of the debtor, Punm 
tliaxelii V Bitasiam 25 Mad, 406, following 2 Bom, 542- 
i«/ra and followed m Mercantile Dank v Official Assignee. 
39 Jlad 250 See also In re Morgan, 6 Cal 633 Sirmlarl}. 
where the insolvent consigns goods to a person and makes 
over the niluay receipt to him, the goods are no longer m 
the possession order or disposition of the insolvent, raleerappa 
V Thtppana, 3S Mad, 664 30 I C 950 Where certain 

shares belonging to a debtor were transferred to another 
person without any transfer deed or without ativ notice to 
the companj, it was held that these shares v\erc in the order 
and disposition of the debtor and upon his insolvcncj, vested 
m the Ofhcnl Assignee, Dhaian Muljt \ Kaiasu, 2 Bom, 
542 7he goods which the insohent agrees to part with before 
the order of adjudication nnd for which he had received con 
sufention though still in his possession pending deliverr arc 
not m the order or disposition of the msolient. Re Danstdhar 
f^neitry, 2 Cal 359 Uy reason of sec 2S (6), the doctrine of 
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reputed oT\Ticr<;hip of tilts clause cm ha\e no operation to 
a*Tcct the poncr of a secured creditor Therefore the principle 
that if tl e mort^pce allous the mortpaped poods to be in the 
posee«';ion of the tnortpapor until the httcr’s banhriiptci the 
poods p3««i to the Reccucr util not apph ShavtJal \ 
Danvidra \ath \IR Cal st2 7“ I C 46" The 

principle of tins case u ill be \ erj 
H re purchase ^iciti important ulth respect to poods or 
articles ptirclnscd on hire purchase 
system In rnphnd an inference of ounership maj arise m 
respect of articles found in the possession of tlic bankrupt 
tho iph on a hire purchase aprccinent sec Re Kaufman Segal 
and r Ch So For a contrary mcu see Ex 

parlc rnifrron 41 L J (K. B ) 20 In India the rule of 
Shamlal \ riiamndra ]\alh supra will appU in such a case 
and the Rcceucr in hankruptev pets no advantape from the 
transaction It lias been pointed out also in Mali Ram v 
Rodvell 31 \LJ AIR 193^ \U 159 that sub sec (6) 
clcarlr shous that no properti over ulneh a secured creditor 
has a lepal charpe shall be affected b\ sub-sec (3) Posses 
Sion order or disposition of the insoUent must be m relation 
to In* trade or hurinesi Therefore uhere an insolvent 
purchases a pleasure motor car ’ on hire and purchase sjstem 
pnmarilj for his prtialc u«e tbonph be occasionalh uses it 
for business purposes (for ubich there is no consent) the 
Receiver apart from the rule iti Shamlal s case (supra) pets 
no preference over the vendor see / enib v II ripfit & Co 
(1924) 1 KB 85“ Cf al'o the provision of sec 38 (c) of the 
Bankruptej Act 1914 and the eases thereunder Also see 
Re ColUns (1925) I Ch 556 Re li'ethered, (1926) l Ch 167 
The point of time [xiz the date of the presentation of the 
petition) with reference to which the question of reputation is 
to be regarded should also be taken note of Cf 
/iburrabanimaf \ Official Assignee 47 Mad 215 Possession 
order or disposition b> an insolvent m order to defeat the 
btle of the true owner must be actual possession or disposi 
tion etc apparent possession is not sufScient Cx parte 
National G A & Co (i8 S) L R 10 Ch D 40S If the 
property be m the actual possesMon and reputed ownership of 
the debtor, it will not cease to be regarded as his propert> 
^mply because the tnie owner has kept a watch over it In Re 
Brortn^ 12 Cal 629 But a bona fide demand of possession 
hy the true owner completely nepatives the hypothesis of 
bankrupt’s possession uith the consent of the true owner 
Ex parte Harm (iR 2) 8 Ch App 48 Ex parte 

Montagu (18-6) r Ch D 5 S 4 Where the circums 
tances of a case show that the true owner has resumed posses 
Sion or withdrawn his consent there is no room for the 
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operation of the doctrine, lo Ch D 408, supra Where a 
bond stands in the name of a son, and there is no evidence 
as to the source of the consideration mone} or of its existence 
on the date of adjudication, there is no presumption of owner 
ship in the insolvent father, MantL Rao v Nurhassan, AIR 
1925 Nag 376 88 I C 254 As to the mode of ascertaining 

whether anj particular debt sustains the character of a debt 
due to a bankrupt in the course of his business, see Re 
IVethercd Ex Parte SaJaman (1926) i Ch 167 (174, 175) 
Holding the propertj as a mere commission agent will make 
the owner a reputed owner, Cf Offiexal Assignee v Zolltloffer 
Co , 6 Bur L J g , Re Murrai, 3 Cal , 59 
The real test for the doctrine is whether the reputation of 
ownership or the visible possession of 
Test for the Doctrine the property has enabled the insolvent 
to get false credit, as it is on this 
principle that the whole doctrine is founded Cf Freseney v 
IVells, (1857) 26 LJCP 129 Thus, where a commission 
agent gets credit for the goods entrusted to him for sale, this 
doctrine will apply fn re Messrs Kadtbhoy Jsniailji, 5 S L R 
78 II I C 14 Cf Re Syed Kazttn, 5 Rangoon, 73 
possession cannot raise a reputation of ownership, Ex /'iidj 
WatKms L R 8 Ch 520 Cf Sttnens & Co v Durand 
1 lustce, 97 L J K B 537 The Court is bound to come to 
t* <• conclusion that the inference of ownership which woiijo 
le drawn by the public is not merely one that will prohah^ 
arise but is one that “must” arise. In re Kaufman Segal c 
Dotnb (1923) 2 Ch 89 The operation of the doctrine maf 
be excluded by special trade customs, In re Ford, Ex parte 
The Trustee (1929) i Ch 134 97 LJ Ch 334 Th4 

circumstances that have been stated m sub-sec (3) as pre 
judiang the true owner are all ques- 
Onus of Proof ttoDs of fact and the onus is on the 

Receiver claiming the property to shovr 
that those circumstances exist, so as to warrant an imputation 
of ownership to the insolvent, Cf Ex parte IVatkins, In rj 
Couston (1S73) s Ch App 520 , In re William Watson & 
Co (1004) 2KB 753 (-56) See also Manik Rao v N"’’ 
Hasan, \ I R 1925 Nag 376 88 I C 254 , In rc young 
Jlatmllon Cf Co (1905) 2KB 381 (390) 

The doctrine embodied in this section applies only m res* 
pect of goods or chattels Fixmrcs 
^ Pixtores are not arc not goods and chattels and there* 

^ * fore the doctnnc of reputed ownership 

docs not applj to them, Maclcod v 
Kifcah;i03 25 Bom, 659 3 Bom KR 426, Horn \ BjUr 

(180S) 2 Smiths L C nth Td 232 The fact tliat fixture^ 
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are remo\'able b} a tenant makes no difference , thc> are still 
fi\tures, to which the doctnne docs not appl> [Ibid) ri\tiires, 
which are not imino\ cable propertj under sec 3 of the Regis 
tration Act, not being “permancntlj fastened,” are not goods 
and are therefore cNcludcd from the doctnne (Ibid) A heavy 
oil press who<e shafts and pulless arc bolted on to the posts 
of the hou«e, though capable of rcmo\al b3 unscrewing the 
bolts, does not fall within the meaning of the word goods and 
therefore is not subject to the rules of reputed ownership, On 
Pe \ Kun Ti, 14 IC 447 6 LBR 44 Where land and 
chattels are lca«cd together, if the Rccei\er disclaims the land 
as an onerous propertj , he cannot claim the chattels bj virtue 
of the doctnne of Reputed Ownership, Ex parlc Allen, Re 
r usscl, (iSSoj 20 Ch D 341 Shares m companies are trans- 
ferable bj deeds and therefore are not affected bj the rule of 
this sub-section, (1886) 11 App Cas 426, supra An equity 
of redemption m goods is not “goods* withm the meaning of 
this subsection, [Official Assignee \ \ alhappa ChetU, 45 

238], but an cquit>.of redemption jd a life policy is, 
(1921) 2 Ir R 377 

It should be noticed that sec 2$ (3) is directed against the 
“true owner,” who oeghgentl> allows the insolvent to retain 
goods in the insolvent's possession, order or disposition as the 
reputed owner So it will not applj to the case of a person 
vho IS not the true oitner, FaKeerappa v Thtppana 38 Mad , 
654 30 I C 950 The words “true owner,” however, include 
the owner of an equitable interest and that there can also be 
a reputed owmer of that interest and that reputed owner can 
be the insolvent himself, i e the legal owner of the property, 
Mercantile Bank oj India v Official Assignee, 39 Mad 250 

Sub-sec. ( 4 ) i After-acquired property Under this 
suh-section all property which is acquired by, or devolves on, 
the msolvent after the order of adjudication and before his 
discharge forthwith vests m the Court or the Receiver and is 
divisible m the manner set forth m subsection (a), Mahomed 
Patima v Mohammad Mashuq, 44 All 617 20 A L J 569 
Air 1922 All 448 6S I C 245 So, where after the adjudi 
cation of the father, bis sons acquire a propertj and allows 
him to hold it as a co owner the father s interest in such 
property as such co-owner would pass to the Receiver, 
Parbhulal v Bhagvan, 29 Bom L R 473 AIR 1927 Bom 
412 102 I C 464 Under Chapter XX of C P Code of 18S2, 
various cases were decided with respect to the position of an 
insolvent in relation to his after-acquired propertj and in almost 
all of them it was held that the insolvent retained absolute 
control over such property, of course, subject to the right and 
claim of the Official Assignee That is, an undischarged insol- 
vent has, m respect of his after acquired propertj, a nght**^ 
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Tgaiijst all the uorld except the Official Assignee, Sf«Taw«Iii 
\ Andalanwral, 30 Mad, 145 i? MLJ 14 Kuppu Bam: 
\ PJagendra Ayyar, 4S S27 AIR 1924 Mad 225 76 

I C S05 So long as the trustee in bankruptcy did not inter 
\cne all transactions and dealings b\ 
Dealings with and the insolvent with respect to his after 
right of smt regarding acquired property were \alid, see 
after acqnircd property Cotnul V Suresh. 8 Cal, 556 

12 C L R 253 , Abdul Kartm \ Oficul 
Assignee, 28 ilad , i68 , Dasaralhey Stngka v 
Ash, 47 Cal, got 60 X C 577, following Herbert v Sayer 
(1844) 5 Q B 964 , Srtramiilu. v Andalammal, 30 Mad 145 
sc 17 M L J 14 , Ahmahamed v Vadtlal, 43 Bom , 890 (follow 
iiig Coken V Mtlchell 1890, 25 Q B D 262) , Dastru Mahtr 
\ Official Recevier, AIR 1927 Nog 16 97 I C pSo , Cf 
Umar Bahadur v Kliaja Mohamad, 2 PLR 276 (xpzj) 

2S7 79 Z C 56 Chhole lal \ Kcdartiath, 46 All 565 22 
A L J 455 air 1924 All 703 84 I C 389 , Ukimi 
Chaiid V Kedar Nath AIR 1928 All 12 99 I C 476 
Bahbhasdas v Mirchtlal 48 I C 236 (Nag ) , Jagdtsh Narm 
\ Ramsakal Kuer, 8 Fat 478 AIR 1929 Pat 97 1^4 I ^ 
46s , Debt Prasad v Amir Ah, 12 0 C 323 4 I C 145 » 

Bulluv V Bickrai fi L B R m T P RR Afacleod v B B 


4 PS , iJeoi i'rasaa v Amxr Ah, 12 O C 323 4 1 C 145 » 
Bulluv V Bickra] 6 L B R 174 19 I C 88 , Mocleod v B B 
& C I Ry Co ,7 Bom I, R 618 , In re Donaghue, 19 B®®,' 
232 , Fatima v Faiitna, 16 Bom , 452 , Jamnadas v 
10 I C 698, sc 7 N L R 19 , Murray v E B M , 

Co , 46 Cal 156 22 C \V N xoiS Contra, Rotolandson \ 

Cliamfiian 17 Mad , 21 , A B Miller \ i 4 htnosh Chunier, a 
C W N 372 , Hill V Settle, (1917) I Ch 319 , see also Riag 
wood, 14th Ed , p 97 and sec 47 of the Eng Bankmptc> Act 
But the Insolvency Act has modified such of the above decisioos 
as give the debtor the right of alienation subject to the OfficJil 
Assignee’s claim b> laying down that the after acquired pro- 
perty vests in the Court or the Receiver the moment the acqai 
sition takes place So that after such vesting, the debtor ceases 
to be the owner of the property, and dealings bj him I'Ttn 
respect thereto become tpfo facto void Read the luminous 
judj^ent of Rutledge C J m Ma Phaj^ v Maung BaOaX, 
ILR 4 Rangoon 125 AIR 1926 Rang 179 97 I C 3 ’* 
Idissentcd from in S Pat 4-6 sufraj The Judicial Committee 
also have recently held that property acquired by or devolving 
on an insolvent after idjudication -ind before discharge 
the Receiver who iloiic has the right to deal with d 
RaJa Chand Bancrji \ Jaf^annath, vi C W ^ 741 loi 1 ^ 
442 (P C ) For the same reason moneys pud into a bank bv ^ 
bankrupt after adjtidtcadon will be regarded as the property 
oI the trustee in bankruptcy and the bank will not be entitled 
to make thereafter any payment to the bankrupt None of 
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the tnnsactions between the bank and the banknipt after the 
<late of the rccci\mg order t\ouId be protected as Offamst the 
■said trustee, 11 Ex faric Hart, (1921) 2 KB 835 

An insohent, r\hile his estate is in the hands of the Receiver, 
cannot maintain a suit in his onn name, khtlfai Husain v 
Armaf Husstn, 54 I C 699 But the Madras High Court has 
mamtained, folloiNTug 30 Mad 145, a conlrnrj \ie\\, and held 
that in the case of an after acquired propcrt\ the insohent has 
a right of suit subject to the intervention of the Receiver, 
Ra»ianaf/i J^cr \ kagendta, 45 MLJ S27 iS LW 868 
AIR 1924 Mad 223 Cf Satva Kunnir v Manager, Benares 

Bari^ 22 C \\ N 700 46 I C 335 The e\position of the 
lai\ as laid dorni in Cohen \ Mitchell, (1690) 25 Q B D 262, 
Jw/'ra, has attained such a strength of currencj b> persistent 
Te-iteration in our law Courts, that it will be difficult for so'lne 
time to come to get out of it But the following observation 
•of the PC in 31 C M N 741, (“The Court onl> acts through 
^ Receiver, and anj estate acquired b> or devolving on an 
insolvent is \c«tcd in him as from the date of acquisition 
or devolution whatever the date of the Receiver’s actual 
appointment"), however, we hope, will encourage a departure 
from the old vnew After the vesting of the after 
acquired propertj the provisions of subsection (2) will applj , 
'0 that such proper^ then becomes divisible among the 
creditors and the creditors lose all remcd> against it As to 
whether an insolvent can after bankruptcj make contributions 
to a Provident Fund, see Wac/eod v B B C I Ry Co , 
■supra 

This sub-section enables the Court or the Receiver to 
•appropriate a portion of the salarj or income of the insolvent 
after his adjudication for the benefit of his creditor, Devi 
Prasad v LeUis 40 All 213 43 I C 984 , Rainchandra v 
Shyanta Cliaran 19 C L J 83 18 C \V N 1052 21 I C 950 

One half of the insolvent’s salary can be appropriated under 
sec 60 of the C P Code read with this section {Ibid ) , see 
also 7 ulsilal \ Gtrsham 38 I C 410 “Propertv m this sub 
section does not e-^cludc personal earnings over and above 
what IS propcrl> necessary for the debtor s support Jamnadas 
V Vtnayak - NLR 19 10 IC 698 Vide notes under 
sec 66 below 

This sub section will not affect the provision of Mahomedan 
Law according to which a bequest bj a Mahomedan in favour 
of an heir may be operative when the other heirs consent to 
It notwithstanding the fact that such consenting heirs are 
insolvent Thus this subsection will hive no application in 
such a case because the consent of the insolvents heirs does 
not operate like a transfer of their interest to the prejudice of 
■the Receiver in bankruptcy but amounts to a mere remo'-'l 
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of a bar in tbe v, 3 .y of the bequest taking full effect, see 
Aztzitnnessa \ Chiene, 42 AU , 593 59 I C 206 iS ALJ 
745 

English Law In England, the general rule is that the 
right of action except for personal injuries and the like pass to 
the trustee in bankruptc\, but e\en i\hcre the right has passed 
to the trustee, a bankrupt can sue subject to the right of th» 
trustee to claim the proceeds , vtde Cohm v Mttchell, suM 
also the cases cited in Umar Bahadur \ Khaja Mohantriii 
supra In this country there is a conflict of opinion in the 
^eieral High Courts, ndc supra 

Lnder the English law, if a mortgage is m the form ofaa 
assignment of the after acquired property and the mortgagee 
acqmres the property before banfauptcv then tbe mortgagees 
/ ofo^ against the Receuer, Tatlby v Omcral Recerir, 

VI ) 13 A C 523 But if the property does not fall in‘o 
^e possession of the bankrupt until after bankruptcy then the 
propertv For instance, a debt 
nnU f future date is assigned and the d It 

It ■?« bankruptcy, the assignee gets no ngbt to 

Bn? ,f fKvw (1870) 10 Cb D 6:s 

n.ri nnf assignment, tbe as«ign« 

bank?iint« w « IS reahscd after 

banknytej Ex parte Moss, (1SS4) 14 Q B D 310 

^l/fcfacnl'itfh?n”f”‘®" ®» against Reeeiver* 

0/ £/ °° of property by the insolvent is for the benefit 

rMuV )’- 1 

C. 1 ,Ts«,”h CWci^S & 556 W 

Joned ,n S,„a Hos,c,n ^ Das, =4 Cal 244 

section sraji) ehi^Th "“'* 5 '’'' Properties This sols 
not mclvide the non attoch't.J'”'’ 'h'* 

OL] tr AIR Bahadur \ Pascal Prasad, to 

this iccfion '“th ' 'a ■? I .f”', Comrs^ 

which arc CNcmpt hV reVso' > Therefore, all the prorertin 
other Ian, from Iiabil tTI^J 60, C P Code, or In arr 

of a decree do no , oi c “"or’Pnent and sale m cscCTincs 
taiiia Rcddtar t Official r'*'' °®rn' Keccitcr, Vulhu lahala 

propcrti ol a nicmhcr of ..y 39 “! Thus H 

■o .he Rccciter, ffaeaeiae'SdT^Ja'a'I^^i, 4= mT'. 
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142 iS A L J 59 5S I C 551 , Net Stiteh \ Estate, Gajraj 
Stng, 47 All 952 23 ALJ 648 AIR 1925 All 467 89 
I C 4SS But -see, Jlanji \ Girdhart Lai, 2 Lah 78 61 I C 
664 , Datar hour \ Ram Rallan, 2 L L J 333 l Lah 192 58 
I C 603 (F B ) Similarlj, the non attachable properties being 
e'rcliided from the categon of propertj, an occupancj holding 
which IS not liable to attachment or sale under see 20 (2) of the 
Agra Tenanej Act (II of 1901) docs not \cst in the Receiver , 
and cannot be dealt with bj the Insolvcncv Court, KalKa Das 
\ Ga]]u Singh, 43 All , 510 19 A L J 439 62 I C S97, F B , 
J>agar Mai \ Girra] Singh, 39 All, 120 14 A L J 1031 38 
I C 171 See al«o Hanuman Prasad v HataLh Narain 42 
All, 142 iS L J 59 sS I C 581 , Sitaram % Shh Sardar, 
13 js L R 215 42 I C 710 Likcmsc, the house of an agri- 
culturist does not vest in the Receiver (Ibid) , Cf Tulsi Lai 
V Girsam, 3S I C 410 An occupancj nght which is not trans- 
ferable by reason of sec 73 of the Bombay Land Revenue Code, 
does not, likewise vest in the Receiver, Dharatndas Thau/er 
Das V Sorat>;i lai I C S76 A zemindar is not an agricul 
tunst, therefore the house of a zemindar insolvent is not non 
attachable under «ection 60 of the C P Code and is not there- 
fore within the protection of this subsection, Tej Singh v 
Banaari, 40 I C 544 A large landed proprietor even though 
his sole income is from land is not an agriculturist within the 
'meaning of s 60, cl (c) of C P Code, Mulhuvenkatarma^ 
Reddtar \ Official Receiver, South Arcot 49 Mad 227 50 
L J 90 AIR 1926 Mad 350 92 I C 39S Under s 16 
of the Punjab Land Alienation Act, the property of an insol- 
vent agriculturist is not liable to sale, but nothing is said 
about its being not liable to attachment and, therefore, his 
property does vest in the Receiver and the Receiver would 
be entitled to sell the property to an agriculturist, Jaimal 
V Chauan Mai, AIR 1928 Lah 734 The protection 
given bj that clause is given to small owners of land 
as well as actual tillers of the soil. Ibid The word ''agricul- 
turist” must be interpreted in a strict sense, Ibid It is only 
the house and cattle shed used for the purpose of agriculture 
that are exempted under this section, read with sec 60 of 
C P Code, Ibid As under sec 60 of the C P Code, only 
one half of the salary of the insolvent is liable to be seize^, 
the other half may be protected under this clause , Cf Ram 
chandra \ Shyama Charan, 18 C W N 1052 , Debt Prosad \ 
Lems, 40 All, 213 16 ALJ 107 43 I C 984 According 
to some opinion, the words "attachment and sale” in this sub- 
section must be read together and not separatelv , and some 
•distinction should be made between this expression and the 
expression “attachment or sale,” Manji v Girdhan Lai, supra 
So, unless there be prohibition both against attachment and 
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sak, the case \\iU not fall within this sub*section. Ibid Tbe 
Allahabad High Court has (and tve tlimk nghtly) refused 
to interpret the uord ‘and” in a cumulative sense, sec Nd 
Snt£h V Estate, Gajra; Singh, 47 All , 952, 'Ite 

cs-pression “exempted from” governs the word “habilitj" aud 
not the tno nords, “attachment” and “sale”, 'This 

sub section should not be so construed as to mean that it 1^ 
not the "ivhole property but only the property which is liable 
to attach and sale under sec 60, C P Code, which tests la 
the Receiver, Seth v Tha-werdas, AIR 1925 Siud 

iS 80 I C 642 It raav incidentally be mentioned here tVivt 
money deposited in Court by the insolvent by’ way of ucniit* 
for the costs of a Pnv'y Council appeal may be attached sub- 
ject to the result of the appeal, Jagdtsh Narain v Rmn Safcal 
8 Pit 47S g Pat LT gOg AIR 1929 Pat 97 ii4 IC 
465 The attachment referred to here means an attachment 
for the purpose of sale, Stlaram \ Shaikh 5ardflr, ly 

2ii 


In view of the Special Bench decision of the Calcutta Hich 
Court in Chandra Benode v /I//0 Bux. 48 Cal ,184 51 Cb} 
Sro 24 C W N Sr8, an occupancy holding in Bengal did not 
wme within the protection of this section , see JJiita-iiddi t 
Ravi Krtshva, 24 C W N 1072 Cf Arman Sardar v SfllUu’i 
/' Stock Co , 18 C L J 564 and the notes at p 16, ante 
under sec 26 C of the Bengal Tenanev Act, on occupant 
holding IS transferable and therefore will vest m the rccew« 
A suit for claiming exemption of certain property front attach 
ment by an insolvent is maintainable inasmuch as a nonuttaca' 
able property does not vest m the receiver. Baloji 5aP v 
Prasad, 23 N L R 66 AIR 1927 Nog 217 103 I C 
. Fund Under See \ of the Provnlent Pund^ 

Act rAcrXIX of a Government or Railway’ Frovideat 

t und js not liable to attachment and does not vest in the 
under this section. Hindleg v’ foynaraiv, 24 
ago, i\agtndas v Ghclabbat, 44 Bom, 673 22 Bom I*R 
r^^'j 56 I C 450 Vtdc suftra Compulsory deposit rnaw 
Under the Provident Funds Act after it has been actually 
to an msohent can bo attached It retains its charactcnsu« 
as compulsory deposit only’ so long as it is m the Fund, 
ShaHer % De Craze. 29 O C 278 3 OWN 378 1 huct 
VL ^ A I R 1927 Outlh, 22 92 I C 6r> 

deposit in Provident Fund so long as the subscriber is 
semee (or on his death or his retirement] is not attichaVe 
tjy T creditor the moment the subscriber retired, Dri 
I,.ri 0/ 5/afe, 21 A U J 454 , subsequent accrctmc' 

coninbutions. interest or increment to the onciril 
dwsits are not attachiblc, Secretary of Stale v Rajku''^^ 
° so Cal , 347 As to the nature of compubotv 
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deposits m Pro'Tdcnt funds, pcnerallv sec Jiiggantiath v 
TaTsprasonna, 5 Pat 74 The disposal of the ProMdent Fund 
bi tile in«ol\cnt is not fraudulent and therefore not puinsli- 
aUe under 'cc 6q, 44 Bom , 673 (itz/’ra) For political 
pensions 7 idc at p 175, ante 

For the purposes of this Section The cvcni/itcd 
r’opcrtics are not properties for iht, purposes of tins section, 
thoufh the^ mav rank as properties for the purposes of the 
other sections For instance, the uord *'p^opcrt>” in sec 66 
(:) %\ill include c\cn the exempted properties, ^idc also the 
notes under that «ub-«eclion Cf Seth Fis/irtiduj \ T/inacr- 
das, AIR 1QJ5 Snid, iS So I C 642 

Sub*sec. (G) : Secured Creditor Compare this 
clause uaih «cc 7 (2) of the Eng Baukruptej Act, 1914, as 
amended in 1926 The position of a secured creditor is not 
in an\ t\a\ aflected b\ the «cction (1 e see 2S), see Sant 
Prasad \ 5 Jico DuU, a Pal 724 AIR 1924 Pat 259 77 
5S9 , Molirani \ RodxicH 21ALJ 32 LR 3A 63S 
Air 192^ All, XS9 79 I C 749, so that he has all his 
natural remedies open to him, I ide see 47, infra This sub 
section embodies the principle that the propertj of 0 secured 
creditor is secured to the extent of the \aluc of his security 
and is no longer the debtor's propert\ but his own and has, 
consequent!} , the right to deal with it os he thinks best, 
iJai iCaihi \ Chumlal, 31 Bom LR 1199 He holds quite 
a different po«Uion from that of an unsecured creditor, 5 /irid/iar 
a Alniaram, 7 Com , 455 It is open and legal for him to 
^alisc his sc*curit} in ana uaj he likes, Shtamsanip v Nand 
43 All 555 19 ALJ 511 63 IC 366, Official 
Receiver Coimbatore \ Palani Stiami Chetty, 48 Mad , 570 
(1925) MWX 672 42MLJ 203 AIR 192s Mad 1050 S8 
^ C 934 So a mortgagee can execute his mortgage decree even 
after adjudication, Mir Hajt Aiir \ Mahomed Khan, 7 SLR 
^84 24 I C S30 , Ex parte Hirst, (1879) rx Ch D 278 , anil 
the Court has no jurisdiction to restrain him from selling the 
msohent’s propertj m execution of his decree, Re Exeltn, 
U894) 2 Q B 302 , Ponsford \ t uton Dank, (1906) 2 Ch 244 
Cf Re U'/ijic, £x parte (,ho-u.K%ey, 6 S L R 97 17 I C 31 , 

a mortgagee of land who gams possession even after bankruptcy 
Is entitled as against the trustee to the crop growing on the 
land as well as the land itself. Re irorden, (iSbg) 6 Morr 115 
It IS not necessary for a secured creditor who has obtained a 
decree to prove his debt in insolvency proceedings, Bapuji v 
Tansa 120 IC 218 (Nag) Where the secured creditor is a 
mortgagee, it is only the "equity of redemption” that vests 
in the Receiver upon the mortgagor’s bankruptev Shridhar- 
narayan v Atmaram Oobtnd, 7 Bom 455 , Shridhar \ 
Krtshnajt, 12 Bom 272 , Ratn v Bank of Bengal 5 C W N 
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i6 , Govinda v Abdul Kadtr, ^ 

Purushottam Naidu V RamasJtamt, 20 1 ,W 667 " i K 192:, 
JIad 24s, Chettyar rtmt v Hla Bu, 5 Ran;j 023 AlK 

IQ2S Rang 23 106 I C 200 , and notwithstanding such \est 

mg the mortgagee is entitled to proceed with his 

suit, ilfnntriiddin V Mahomed Baksh, 63 I C 91 (^71 

kanmappa MudaUar \ Rajti Chetltar, 47 Mad UML) 


tiai’i'u intmunui v — — — --w • - 

241 20 L \v 45 47 Mh T 16^^ AIR 1924 


(1924) M W N 520 79 I C 8so He can enforce his sccunti 

as tf this section had not at all been enacted, yagartnaih 
Maruan v Kalachand 41 CRJ 290 29 CWN 77i 

A I R 1925 Cnl 7S5 86 I C 1042 This however docs not 

implj that the mortgagee can proceed mth his mortgage suit 
against the insolvent without impleading the Receiver to 
whom the bankrupt’s rights have been assigned by operaiton 
of lad kalachand Banerjt \ Jagaunath Maniart, 54 1 ^ 

54 Cal 595 45 CLJ 544 M C W N 741 52 MLJ ;34 


that IS the secured creditor is not entitled to deal with t|ie 
scciiritj as if there had be no vesting in the Court or t 
receiver tide under the nc\t heading This sub seebon is no 
to be rtid as subject to the provisions of sac 53 Thcreiore, 
an application by the Receiver under that section to ‘^nnui 
mortgage will not debar the mortgagee from proceeding 
his mortgage suit Official Rccctver, Coimbatore \ 

Chclty supra A Receiver in insolvcncj is not affected bv 
doctrine of Its pendens and a partj seeking to bind him bj t 
result of the suit must applj to have him joined as a part) 
the suit Mokshaguitam Subranianta v Ramaknshna, 42 
426 16 L W 48 MR 1932 Mad 335 70 I C 357 Cl 

Punnilhatclu \ Phashyam Atyangar 25 5 Iad , 40® * 
Vahamed v Panna Ram AIR 1924 Lah 374 '2 I C 413 

The Receiver is bound as a condition of dealing with H 


mortgaged propert) in cvcr> case to pa> off the 


even wiicn the mortgagee has not sought to be placed m * 


schedule Sridhar \aratn v Atmaram 7 Bom , 


mortgagee is entitled to f>c paid tn full cither bj the Receive 
or out of the sale proceeds of the mortgage propertj his wlioe 

principal monej together with interest up to date of pa5mcn 

- - - * - - 


and ill Ills costs jugal ktshore \ DanKtm Chandra, 41 


481 


When a Receiver realises the assets of the insolvent the 


debt due to a secured creditor constitutes a first charge on t 


aiTioiint realised, Mohram \ Roduell, supra . Sant Prasad v 
Shcodntt Snigh suPra A creditor holding a dccri-c for 
ui>oii a mortgage agunst an insolvent judgment debtor will no 
bv reason of his debt not having been scheduled m tn 
inv)hcnc> jrocccdinvs, lose his right to execute lus dcCTce 
stifoffl; Sirig/i V Gaiiri Sahai si All , 227 An attaching 
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■creditor cannot rank as a secured creditor So, r\hcre a creditor 
first attaches the in«ol\cnt*s propertj, and the same is mort- 
fraped dunnp the continuance of the attachment, it nas held 
that upon in«ohenc\ of the debtor, the attaching creditor loses 
bis pnonty and ranks as an ordinara creditor, uhcreas the 
mortgagee has the privilege of a seemed creditor, Go/'inatfi v 
Gut pTosad, 15 I C 860 (Oudh) This sub section Ins not the 
effect of binding the Receiver b\ the personal undertaking of 
the insohcnt, ^ferrrs Datid Soiroon \ Vn<iciiinl BauK, 7 
SLR 61 ai I C 520 A person ulio is entitled to be sub- 
rogated to the position of a secured creihtor has a paramount 
Tight and is not xvithm the mischief of the section, Shiam Sarup 
\ Nand Ram, 43 All , 555 (suPra) Therefore, where a mort- 
gagee whose mortgage is executed after insoUcncj satisfies a 
pre-msoli ency mortgage, he will be protected Ralaulal v 
Goitnda, AIR 1926 Nag 29 90 I C 340 The subsection 

prot^ts the secured creditor in respect of his sccuntv but not 
the msohent in respect of his \oluntan transfer, Shtogopal \ 
S/nifcru, AIR 1925 Nag 418 87 I C 957 

Receiver a necessary party in the mortgage suit t 
If a parti seeks to bind the Receiver bv the result of his 
mortgage suit he wall do well to join the Receiver as a partj 
defendant, Mokshagunam v Rawa Krtshua rupra otherwise, 
it will be open to the Receiver either to challenge the mortgage 
in toto (Cf 48 Mad , 750, suPra) or to exercise his right of 
redemption \ contrary’ new was however taken in Japannalh 
ilariLan \ Kalachand Banerji 41 C L J 290 29 C W N 771 
86 I C 1042, and the reason assigned for this view was that 
in considering the mortgagee’s power to deal with his security 
one should altogether ignore this section as if it were not 
passed No doubt, thus far was absolutely correct under sub 
sec (6) But one wonders why the provisions of sec 90 of the 
Transfer of Property Act and O XXXIV, r i and O XXII 
T 10 of the C P Code should altogether be ignored in a 
matter like this Jagannalh Rlaruan^s case has however sub 
sequentlj been reversed on appeal bv the Judicnl Committee 
in Kalachand Banerjt v Jagannath Marwan, 45 C L J 544 
31 C W N 741 52 M L J 734 loi I C 44a (P C ) in which 

It has been held that a mortgage suit without impleading the 
Receiver is entirely ineffective to bind the equitv of redemp 
tion vested m the Receiver As to what will happen where 
no Receiver is appointed, vide under sec 4' 

Sub-Sec. 7 J The Doctrine of Relation back Under 
this subsection an order of adjudication will relate back to 
and take effect from the date of the presentation of the petition 
on which it IS made see Rakbal Chandra Purkait v Siid/iindra 
Nath Bose, 46 Cal 991 24 CWN 172 , Janalt Ram v 

Official Receiier, 78 I C 16 Cf Rc Bumpus (190S) WN 
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90 , Tulsi Ram \ Mahomed Araf, AIR 192S Lah 73S iw 
I C 373 Consequently, the vesting of the insolvent’s property 
in the Receuer though hterallj taking place after the adjudi 
cation, IS also by a fiction of law shifted back to the tune of 
the presentation of the insohencj' petition, so much so, that 
after filing an msohenc> petition the insolvent loses his power 
of alienation over his property, Sheonaih v Miiiir/iiram, 42 
All, 433 18 ALJ 449 55 I C 941 Cf Bhasv.anl \ 

JlfiiHon Khan, 6 N L R 146 SIC 1115 , Sankar Aarajann 
\ Alagtri, 35 MLJ 296 (1918) MWN 4S7 24 MLT 

149 49 I C 283 , Ponsfotd Baker df Co v Union of Lonio^ 
Cf Smilh’s Bank Ltd , (1906) 2 Ch 444 Vide also the notes 
under the heading “within two years” under sec 53, 
also the notes and cases under sec 51 under the caption 
“Change of law ” “Presentation” iti the sub section weans 
presentation to the right Court, and not to the -wrong Court, 
Cf Mohamed Maraikkar \ Official Rcceucr, TtnneveU^, (tpt/l 
■M \\ A X03 5 L \V 123 36 I C S28 , and, therefore, w 
adjudication dates back only to the date of presentation to the 
prot'cr Court, Muruga Konar ^ Co \ Official Receiver, [iwoj 
\V N 470 The fiction of relation back has no place outside 
the Insolvency Act, Kaltapcrumal Katcl er % Ram Chandri 
(1927) iM W N 245 S3 M L J 142 26 L W 171 A I R 
1927 Mad , 693 102 I C 444 Cf LlUot % Tutquand, (x 85 i) 

7 A C 79 , Cm Dayal \ Guru Saran, 42 AH , 336 18 A bJ 
2S7 S9 I C 67 With respect to the doctrine of “rclaho'’ 
back” «cc the following English cases, 7 ?c Roster, 72 LT 3 ®!' 
Rc Mandcr Cx parte Official Receiver, 86 I, T 234 » 
Sinclair, 15 Q B D 616 , Re Spackman, (1890) 24 Q B D 73 ^» 
Rc Simonson, (1S94) r QB 433 , Re DiuckeT, (1902) 2 Rh 
237 , under the English law, the assets of a bankrupt vet>t in 
the trustee from the date of the acts ot 
Pnglish Law bankruptcy , therefore, after that date 

such assets cannot be vahdlv assipi^" 
to the prejudice of the tnistcc. Re Gunsboiirg, {1920) 

KB 426, following Brinsmcad v Harrison, (1S71) LR 6 Ch 
Prac 584 Cf Rc Butnpus (190S) 2KB 330 


29. [New] Any Couit in which a suit or 
, , other proceeding is pendinS 

ccciings'’ against a debtor shall, on proo^ 

that an order of adjudication 
has been made against him undei this Act, either 
stay the proceeding or allow it to continue on 
such terms ns such Couit may impose 


Scope of the Section This section is new' and coi^c** 
ponds to c(?c 9 of the Binkniptcv .\ct, 1914 It is anciH^^ 
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to <;ec 2S [Sara/ Ch Pal ^ BaWoT Co , ^6 Cal 712 (710I. 
*,3CWN 15 4SCLJ 20S AIR T92S Cal 7S2 113 I C 
S60 (FB)] and cmpo'ncrs a Court to 511%, or to restrict the 
carriage of, a suit or proceeding /•cndiiic before tl against the 
msohent on proof that an adjudication order has Leen nndc 
again«t him Cf 0/SnaI Rccct..cr Coivtbaforc \ PaJain 
Su.amt Chcltt, 4S Mad , 750 49 M I. J 203 (1Q25) M W N 

672 AIR 102 3 Mad 1051 PS I C q 34 Under the 
English law as uell not onl\ an action or cvcciitton can be 
staled bv the Court on being apprised of the hankriiptci of 
a man, e\en an order of commitment against tlic bankrupt 
can be quashed, see Re \uthalh (iSqi) \VV 55 Under 
this section the Court has onh two altcrmtiie courses to 
select from and can onh sta\ the proceedings or allow them 
to continue on terras Its jurisdiction is not taken a\\a\ bj 
the baukruptci , Maroti Roo \ Go t>id \IR 1Q29 Xag 
356 It will be noticed that in sec 2S (2) a proiision has 
been made prohibiting the institution of a suit or other legal 
proceeding against the debtor uithout the lca%c of the Court 
after an order of adjudication has been made , that section 
does not contain ani pro'ision as to the proceedings which 
hate alreadv been instituted and uhicli are still pending 
This new section makes protision for such pending proceed 
mgs Cf Asbgart Begum \ il/w/iamniad \usoof, 61 I C 534 
"There is no protision m the Act for the dismissal or staj of 
suits which are pending against a debtor when an order of 
adjudication is made against him We have therefore pro- 
posed the addition of a ncu section on the line of sec iS (3) 
of the Presidenc3 -towTis losohencj' Act, 1909 "—Select Com 
nuttee Report, dated the 24th September, 1919 It seems 
that the proper remedy of a person who institutes a suit 
without first obtaining the leaic of the Insolvency Court 
under sec 28 (2) is to applj under this section to the Court, 
in which he has instituted liis suit, for leave to continue the 
suit against the insolvent, see Cuddappa Ghouse Khan’s case, 
cited at p 15S, ante Vide notes under the next heading 
Where a defendant to a suit for recovery of a debt is 
adjudicated an insolvent, the proper course 15 to sta> the suit 
and leave the creditor plaintiff to prove his debt in the msol 
venej' proceeding, Mamraj v Brtjlal 34 All 106 (108) For 
the contrar5 view ztde under the heading ‘ Suit etc ” infra 
The purpose of the stoy contemplated in tins section is to 
enable the party to lay his claim before the Insolvencv Court 
if he thinks fit This is however only optional with him as 
he maj’ in the alternative ask the Court to allow him to 
continue the suit, Umar Shanf v Jualaprasad 21 N L R 9 
A I 1924 Xag 300 -9 I C 662 Along with this read the 

Cnil Justice Comnuttec Report (1934 25), pp 235 36, para ^ 
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When a partj has been adjudicated an insoUcnt the Court 
■will be t\ell advised in directing the other partj to the suit 
to bring on record the Official Receiver as a partj , and n the 
Official Receiver is unwilling to become a party then the Court 
will proceed with the suit on such terms as it maj impose 
upon the partj to proceed with the suit, Gotindtiraiimy ' 
Rama eerapandtyam, AIR 1926 Mad 1145 (1926) JlWr* 

-39 97 I C 765 Kaha Perumal Naicker v Ramchandra 53 

M L J 142 For the staying of execution proceedings ngamst 
a person adjudicated under the Act of 1907, see Solayappa v 
5/iHniiingii Sundarani, 50 MLJ 237 (1926) MWN 2S1 

AIR 1926 Mad 510 93 I C 3, which sajs that the right 

to have the execution proceedings stayed unless the Insolvent 
Court gives leave to prosecute them is a substantive richt 
and has not been abrogated bj the new Act of 1920 In cases 
where the attached propertj is not liable to speedv decav or 
to am depreciation in value through delaj, the Court should 
do well to staj the execution proceeding pending the disposal 
of the insoUcncj case bv adjudication or dismissal, Lyon Lord 
& Co \ ftwi of Vtrbhandas AIR 1926 Sind I99 
S L R 35 95 I C “05 The executing Court should do well 
to adjourn the sale and direct dehverj of the propertj to the 
receiver in accordance with the provisions of see 52, inasmu® 
as the executing Court is not at hbertj to complete the 
and make over the sale proceeds to the receiver, 

V Valtbhai 30 Bom L R 455 AIR 192S Bom I77 (0, 
109 IC 152 After adjudication the sale of an insolvents 
estate in execution of the decree of a Civil Court without notice 
to the Receiver confers no tight m the propertj upon the 
auction purchaser and will be set aside bj the Insolvcncj Court 
on an application of the Receiver, Kochu Mahomed \ Sankara 
hrtgo 44 Mad 5'’4 14 LW 505 40 MLJ 219 

MW V 236 62 IC 495 

This Section compared with section 28 Section 2S 
does not contemplate the grant of permission bv the Insolvcncj 
Court to conltnuc a civil suit filed without permission 
Question of continuance arises under sec 29 This fitter 
section applies not onlv to a suit filed 
rroceedin;:s in iguo- before adjudication but (according t® 
ranee of Vdjncl cation some mcw) a1s<J to one filed after ad 
judication but in real ignorance of d 
sec f jjiaf Slartf \ J tala Prasad AIR lOM ^ag 30q 21 

N I R 9 “9 I C 662 Cf also Dcs Rnj \ Dunt Chand 00 

I C 5*55 Under Election 2S permission should be obtained 
from the In<;ohencj Court, but that is not so under this section 
/lid In Cuddapa Chouse Khati \ Dala Subla Ro^ther r.i 
Mad Si 5^ MLJ 4x2 (192S) AIWX 122 26 L '' 
iis \ I K 1927 Mad 925 105 I C 109 It has likewise bee*' 
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observed that “the proper remedj of a person who has insti- 
tuted a suit agam«t the msohent without obtaining the leave j 
of the In'olvencv Court is to applj under sec 29 of the P I 
Act to the Court in which he his instituted the suit for leave 
to continue the suit against the insolvent “ But it is difficult 
to appreaate whv the latter Court should allow a contravention 
of the law or permit a pirtv to resort to a tricky device to 
defeat a clear provision of the statute So it seems to have 
been ngbtlv held in Firm Panim Lai \ Finn Hcranand, 8 Lab 
593 28 P L R 634 AIR 1928 2S 102 I C 37^atasuit 

instituted without the necessirj previous leave should be dis- 
missed (even if instituted in ignorance of the adjudication order) 
and the provisions of this section (1 e sec 29) would be 
inapplicable to such a case 

y 

The Section applies only after adjudication The 

language of the section makes it abimdantlj clear that no 
question of stay etc can arise until an order of adjudication 
IS made, «ee Subramania Atyar \ Official Receii-er Tanjore, 
ao SI L J 665 23 L \V 300 AIR 1926 Mad 432 93 I C 
&77 So It has been held that the mere presentation of an 
insolvencj petition, so long as there is no order of adjudication, 
uiU not prevent the execution of a decree Ram Bharosey v 
5a/ian Lai, L R 5 A 40S AIR 1924 All 707 82 I C i 
But compare Mahomed Hajt IsaKh v Abdul Ra/itma« 41 Bom 
312 18 Bom L R 198 33 I C 694 , Drowns Combe v Fair, 

(18S7) 58 L T 85 , I'ide 95 I C 70s, supra 

Non-observance of provisions hereof If the Court 
though appnsed of the insolvency docs not stay the suit but 
proceeds to judgment, the same, if not otherwise bad, will not 
be vitiated and need not be set aside, Govindasami v Ratio- 
reetapandiyan (1926) M W N 739 24 LW 387 AIR 

1926 Mad 1145 97 I C 765 It seems that if the Court does 

not exercise the option given by this section, the Official 
Receiver will not be bound by the result of its decision made 
behind his back Cf Ibid 

Suit Etc The section does not indicate what class of 
suits or proceedings can be so stayed or restricted It seems 
that suits or proceedings in which the relationship of debtor 
and creditor is not involved cannot be stav ed e j? a suit for 
restitution of conjugal rights or a suit for injunction or bare 
declaration Actions or proceedings in respect of 1 debt or 
habihtj which is not provable in bankniptcj are unaffected by 
this section , thus an obligation to make payment of ahmonj 
maj be declared and enforced notwithstanding a receiving 
order, Cf Linton \ Lin<o«, (1885) 15 Q B D 239 Re Hauktns,^ 
Ex parte Hawkins, (1S94) i QB 25 Kerr v Kerr, (1897) y* 
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Q B 439 Where subsequent to the institution of a suit for 
maintenance, the defendant \vas adjudicated an insolvent, the 
Court would have power to decree maintenance and to charge 
It, on the defendant’s properties in the hands of the Receiver 
as from the date of the institution of the suit. Official Recet <i 
\ Subramma, AIR 1927 Mad 403 99 I C 564 Similarlr, 
proceedings of a punitive character cannot be stajed Re 
Cdgcotne, Lx farte Edgeome, (1902) 2 K B 403 The Court 
pan sta> only a suit o^ainif the debtor and not bj the debtor 
^The section contemplates suits filed both before and after 
adjudication, Umar Shartf \ ]uala Prosad, AIR 1924 hag 
300 21 h L R Q 79 I C 662 It is for the Court in which 

a suit against an insolvent is pending to grant permission for 
Us continuance even when the suit was instituted after the 


passing of the order of adjudication, but in ignorance of it 
Ibid When one of two defendants is adjudged a bankrupt 
pendmg a suit the plaintiff ma> continue the said suit as 
against the other defendant, Mumraj v Brijlal, 34 All 106 
As regards the insolvcnudcfendant, the Allahabad High Court 
|s of opinion that the plaintiff cannot proceed against him 
prove Ins claim in the bankniptcj proceeding, ibid— rel>iog 
on (18S1) 7 Q B D 413 The Smd Court, on the other band, 
maintains that the plaintiff can proceed against the in*olvtnt 
and get a decree and then prove the decretal claim in the 
insolvency proceeding, sec Jethalal v Gangaram, 8 S L R 325 
29 I C 30 "Other proceeding" referred to in the section is a 
proceeding m the nature of a suit or a proceeding in a suit itseln 
Sarat Ch v Barlow & Co 56 Cal 712 33 C W N 15 
CLJ 298 AIR 1928 Cal 782 113 860, (FB ), that IS, It IS 

c)Hsdcm generis with a suit. Re Maucckchand Virchand, 4 " 
Bom 275 commented on in 49 Bom 788 

Proceedings not within the purview of the Section 
1 roccedmgs not with the object of saddling the insolvent, with 
pccuniarj IiabiUij are not within the purvaew of this section 
Thus proceedings of a preventive 
nn» character will not be restrained under 

Bus section Imprisonment for non 
, , , , pavment of rates is a punitive measure 

ami cannot be helped b\ reason of bankniptcv , Rc Edgeombt 
902} 2 K Is 403 Cf tr/ianranidar \ Manager, 1927 Smd 
123. cited at p III But an adjudicated husband ordered W 
ia> maintenance will not be guiltj of wilful neglect watlun the 
meaning of see 4SS (3) of Cr P Code Halfhtde v Haljhde 
ti^i » Actions or proceedings in respect of a debt o' 

n ‘ provable m bank-ruptev does not fall 

abnon, B»is section Tims obligation to par 

/.I!/ enforced notwitlistamling bankniptcv, Ltnf'-’* 

' fi'Wen. (iSSs) 15 QBD 2^9 Cf 50 Cal , S67 and otLe' 
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Stay Nntc tha^ * 1 “ n lji 

Qt^rale a% a 'lav of I'r'V'ttdmc' tlioiiclj tljc Cwrt, cas.^ 
trt .which It <K« not all w itic cmtintnua *->S 
sltalUti\ ;roceo(ltnc* rv ' ""‘J TU 

power to stav a ptnrfmc trfHtxInic i ii«Vr t^ii» kcIhii 
to the Co Tt which has ot «vi'in n| «h jinttet This scciww 
wiJ? not ertino^er an in<whcnc\ Coirt to nav Mix-ithitics >v» 
c*h«r C<i'’rt« hv i«'innc ini n tioiK o' otVinviM. ♦•ix Wnh 
Kwwar s KcsIoPas < '‘U s-s* tu lUis. rv'’'v<t »ht liiilnn 
bt\ IS different from tie rncb'li hw i mkr wind) n C««init 
Jnsoh-enct Court has rowtr to «tnv tnocwtbnjj^ tn nivAbvr 
Conn Ccxccpttnc the Hiph Coin ptriJirs) , CJ *toc ij\ of 
the Bankruptcy Act totA The Inv>hcnc\ Court Ins »jn ^ 
tiinsdiction to issue on *W* ”r*>” "> j*er«on not a inrts 

before it Ramsundar \ I'lJOj Ph\an. i PhJ 4^6 ftoiF:J 

Pat (C \\ \ t toj 5 P I ■*r^ 46 J C A rmiri 

tcivonce s It can be allowed to Jo conhtiucd acsinsl n ikrcndinl 
who i< ach idicaied an in«>tvctvt penilsns; the siut nlttr irupVsiJ 
inq the Receiver as a nari» defendant, Of^ it)} ReCei-er \ 
ha!aj.a 5 «h>ofiimo AIR tq?- Mid tot qO I C niul 

the Court hi« poneJ* to decree mamtenanct clnrcinq tlit 
invoUent’s pi-opirties tn the Recentr's hamfs ibid Tfic 
Co irt js not ) n ud to ‘tit pnx^dmes 1 nder this stctinu until 
an adjudication order hai been mnfo ^nbraniama Anar \ 
(Metal Rci-mcr Tciijorr, jo M f / (S6e; 3^ I, W 100 
AX -R xqah Mad J C S/j- It n only after siidi 

adjudication that the quertwn ai stay can irise find A mm 
notice of the odi^iisuon of the /nsohenev petition to the 
cxtcutinq Court does not preient it from scf/mc (he jiufciuviU 
debtor s property in eternf/on of a decree RaKa Ram v Ram 
(abfiaya 6Lr J 212 AIR I9>S f tR iSS fh I C fog The 
I rcsntnplion from the word ‘‘stay’* is (h ,t tlie suit stared M 
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not at an end, but maj be continued, MoUivtal v G/ianjami« 
AIR IQ29 Smtl 204 , stajing of a suit is not eqimalent lo; 
dismissal of it, i6id A Judge sitting in msolvcncj in tV 
High Court can under sec 18A of the Presidencj Town Insol 
\ency Act staj proceedings pending m respect of the satri 
debtor in a district Court under this Act The contrar) m 
taken in Sarat Ch Pal v Barloit, & Co , sS Cal 712 33 CM ^ 
IS 4S C L J 2qS air 192S Cal 7S2 (T B ) , Pc ^ac>«U 
Maganlal Jaichand 40 Bom 7SS (794, 79s), is no longer good l3« 
Terms This section gi\es an option to the Court tn 
impose such terms as U thinks fit to do while permitting the 
continuance of a suit, Goiiwrfaramj Ptllai v Rama I cen 
iandiyan (1926) M W N 739 AIR 1926 Mad ii 45 
I C 765 


Petitioning creditor cannot withdraw money deposited 

If monej is deposited m Court b> the debtor duniig the pendena 
of insohencj proceedings against him, it ought to be kept m 
Court and the petitioning creditor should not be allowed to 
withdraw it during continuance of msolvenc> proceediup 
Ao ilfaioig Gji \ Chclt)ar Firm, A 1 R 1929 Rang 33^ 

30. [§ 16 (7)] Notice of an order of ad 
. , judication stating the name, 

of^SSon" address and descnption of the 
insolvent, the date of the aii 
judication the period within which the dehior 
shall apply for his discharge, and the Court 
Minch the adjudication is made, shall be published 
in the local official Gazette and in such other 
manner as may be prescribed 


This IS the old section 16 (7) , it provides for the pubhcalif*'' 
ol the adjiuhcwioii order in the local official Gazette B 
requires that the order should also I e published in sucli suilal^ 
iii’-iiner as iinj Le r^’escnlcd, within the meaning of sec 2 (1) 
(c) and see 79 In tins coiinection see Rule 6 of the Calculi 
and Allahabad High Courts and Rules 21 and 24 {1) ot 
^^adras and BoniLa) High Courts 

The Notice The notice to Le published shall cotitain 
the following particulars (i) Name, address and desenph^”' 
of tl L msohent. (2; the date of the adjuclication, (3) the ptHf'-' 
within uhich the msohent is required to apply for Ins d*' 
charge (4) the name of the Court making the order ol 
adjmi ation 


Published etc. Note the difference in the procedure^ 
recomnu.11, ltd for the purpose of publishing the notice of 
Sion ot tht insohtncj petition and tliat of tlie ocljiidicatio'i 
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order f ^ti on ip and 0} Under the old Act both the notices 
had to be published in the local offiaal Gazette [ id<! old sections 
: and 16 ( )] But under the present sec 19 notice of admis 
<ion of petition need not be published in the Gazette 

"Non pullicalion of the adjudication order in the Gazette is 
a mere irrcjrulant5 uliich does not 
No cnnnlatnt for \ntiate the adjudication or render it 
r'Ti pnbl cat n mjj] GtUnorc \ B ilal i Lai 

19 P P 1000 (r B ) Cf Fat ikai lal v 
Tanl: cf BcnjcaJ 5 C \\ \ qi Therefore in adjudication 
order cannot be inntillcd for failure to deposit the costs of 
publication under this section Har Ktshore \ Masmi Alt 
R iQjO Oudh 5 j Where the requisite costs are not put 
in the same mat be recoxered from the insoKent estate Ibid 
The Gazcttinq of an adjudication order does not prexent its 
rcxersal on appeal Cf Ex parte Ltndsa\ (18 4) 19 Eq 52 
Ex parte Ottsel 2 Ch D 436 The 
PnU cal OT m G««Ue publication in the Gazette of an adjudi 
of SJ'ltoLl'r " e'°of osomst nil the 

the order* of ediodca uorUI as to the xalidtt> of the order 
tm Ex parte French 52 L J Ch 48 So 

where a cop> of the Gazette contaming 
the Tublication notice is prohiccd that will be conclxisive evid 
ence of the due making of the adj dication order its date and 
1 5 legahtx Had ktns \ Duchc 5 T L R *45 

Proceedings consequent on order of ad'judication 

31. [New] {!) Any insolvent in respect of 
whom an order of adjudication 
rotccton order made may apply to 

the Court for protection and the Court may on 
such application make an order for the protection 
of the insohent from arrest oi detention 

{ 2 ) A protection order nia\ apply either to all 
the debts of the debtor or to any of them as the 
Court may think propel and may commence and 
take effect at and for such time as the Court may 
diiect and may be revoked or renewed as the 
Court may think fit 

(5) A protection order shall protect the in 
solvent from being arrested or detained in prison 
for any debt to which such order applies and any 
insolvent arrested or detained contrary to the 

/ 


14 
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terms of such an order shall be entitled to his 
release 

Provided that no such order shall operate to 
prepidice the nghts of any creditor in the eient 
of such order being revoked or the adjudication 
annulled 

(4) Any creditor shall be entitled to appear 
and oppose the grant of a protection order 

This section is new It contemplates protection aflei 
adjudication just as sec 23 contemplates protection belore 
adjudication 

The Court tnaj, on the application of the insohent, mate 
a protection order m his favour after adjudication Cf 4" 
M L J 530 tnfra It is but proper that a person who purchases 
his personal freedom b> surrcndmg all his properties m the 
world should ha\c his such freedom pell protected Comp 
the obseriations of the learnt judges in Sattsh Ch Add\ 1 
Firm of Rajnartun Prtfcftira 72 I C 60 (Cal ) , also the Ci » 
Justtee Commttee Report, p 225 Under the repealed Act, an 
order of adjudication Mould hate tPso facto entitled the insohent 
to an immediate protection without an> application on his part 
for that purpose But this Act has abolished that system The 
object of this section has been thus explained bv Sir Georpe 
Lonndcs “Wc propose to abolish the automaitc protection 
Mhich he (the insohent) gets upon adjudication It is propo»cd 
this Bill to repeal the proMsion of the existing Act, 
prondes that immediately on adjudication, the insohent should 
be released from jail and make it necessary for him to apph 
to the Court for protection lea\nng to the discretion of the Court 
to grant him protection in an\ degree it hinks fit ” Tor 
instances of aulomattc protection under the old Act, «ee 
MuUapalU Gopalati \ KoPPalhtl Gopalan (1925) M W N 61'’ 
22 LW 20'’ AIR 1925 Slad 915 (F B ) Read m thi> 
connection the Ci\il Justice Committee Report p 231 

The section applies onlr after the order of adjudication is 
made, Sinnasuanu \ Ahgt Cwoundan, 47 M I, J 530 20 L ” 
S70 AIR I9'‘4 Alad S93 (i9'*4) M \V "V 836 So I C 03'' 

Change introduced The change introduced in rcspi^ 
of the pro\asion relating to the insohent’s protection should w 
carcfiilh noticed The> are as folloMS — 

(1) Now there is no automattc protection or release, that, 
IS, the insohent cannot ha\c them upon adjudication as a matter 
of course 

(2) There must be an application b\ the insohent for the 
purpose if he wants to ha\e them 
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(3) The nature of the protection order is la the discretion 
of the Court It nia\ be a general one or a limited one being 
Tcstncted to particular debts and for specified periods 

Sub*«eetion (l)t An order of adjudication has been 
made — The application b\ the insolvent for a protection ordei 
can be Tnade oflcr he has l>een adjudicated as such It seems 
that under the present Act at am rate an at interim 

protection order cannot at all be made, though an interim release 
from arrest or imprisonment is permissible under sec 23 See 
s\so Jevtaj Kharenakax Lalbhat 30 C W N 834 AIR 1926 
Cal loii c6 I C 131 in which Cuming J (Page J reserving 
his opinion) holds that the Court has no power to grant ad 
interim protection pending adjudication His Lordship’s 
language is somewhat indefinite inasmuch as it is onl> antictpa- 
ioTy interim protection that cannot be granted See the com 
mentanes at p 131, ante, and the cases there referred to After 
adjudication general protection order ma> be made in favour of 
an insoh ent w hich mav be of an anhopalory character and w-hich 
aaj* exempt the insolvent from all future arrests or imprison 
ments 

Arrest after adjudication Vide notes under the 
heading "Arrest" at pp 1S3 S4 ante I ide also the notes under 
sec 32, infra 

May May It follows from the wordings of the section, 
that the Court cannot suo molu make the protection order , it 
can do so onl> on the application of the insolvent Such an 
application should be made to the Court which means the Insol 
venej Court The making of a protection order is m the discre- 
Uan of the Court. I tde supra In granting a protection order 
the Court should take into consideration the surrounding cir- 
cumstances and the general conduct of the insolvent AYhcre the 
bankruptej is of a flagrantlj culpable kind being the result of 
gross extravagance accompanied bv grave malpractices and a 
total disregard of common hone5t>, the Court maj not grant any 
protectionr Hasi ' Abdul Rakaman, 40 Bom 461 31 

IC 507 ’17 Dorn LR 9S9 3* fC 507— distinguishing 35 
Bom 4- also see 41 Bom , 312 iS Bom L R ig8 33 I C 694 
Cf Malchand \ Gopal 2X C W N 298 The protection order 
IS a privilege to be grantetl or withheld as the Court, m its dis 
cretton maj determine and m exercising that discretion it is 
relevant and proper for the Court to have regard to the character 
and circumstances of the insolvent Roshan \ Mohtuddtn 31 
Bom LR 206 AIR 1929 Bom 135 iiSIC 791 Cf Re 
Meghrai Gangabux. 35 Bom 47 which sajs that the insolvent 
'hould not be subjected to unnecessarj pressure and harass 
ment But a reckless nnd grossly dishonest insolvent is « 
entitled to such leniency, see 40 Bom 461. supra 
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Detention . Note that this word is wider than tni/’rtjon 
vicnt and is therefore the more appropnate word , dcleniton 
implies interference with the liberty of mo\ement and impnson 
ment refers to actual commitment to the pnson So what is not 
imprisonment may be detention 

Sub-section ( 2 ), The Court ma> extend the protection 
order to all or any of the debts of the debtor The Court should 
specify to which of the debts the order should apply In 
absence of an> such direction, the order will applj to all the 
debts The Court has also the power to limit the duration of 
the protection order and to point out from which date it is to 
take effect The Court can also re\oke and renew the pro 
tection order It seems that the protection which this section 
gi\es to the insolvent extends onlj in respect of debts provable 
under the Act, Htralal \ Tulst Ram, AIR 1925 Nag 77 ^ 
I C 946 , *ide also the cases at p 132, ante, and those under 
the headmg “Proceedings not within the purview of the section ’ 
under sec 29, supra The liabilit> m respect of a surety bond 
executed bj an insolvent pnor to his adjudication is a debt 
within the meaning hereof and the insolvent can get a protection 
order m respect of the same, 57 M L J 44 (^ R C ) ^*^ 3 ? 

b«n held that Insolvent Court has no power to nrak£? 
r pfolecfion'order ffgainsf Crown debts," ColTiclof ' 

Peer Tun U, 5 Rang S06 AIR 1928 Rang 81 109 I C I 45 

Sub'section ( 3 ): This sub-section lays down the effect 
of the protection order It «a>s that such an order will exempt 
the insoU ent from arrest or detention m respect of all debts to 
which the order applies An insolvent arrested or detained 
contrarj to such an order sliall be entitled to release There is 
a proviso to this sub-section which says that such a protection 
order will lose its force when it is revoked under the sub-section 
or when the adjudication is annulled under section 35, 36, j 9 
or 43 The insolvent cannot be depnved of the immunity con 
ferred upon him bj this section without n notice to him to show 
cause in his defence, Seshatyangar v Vcnkatachalam, 5 L 
220 31 I C 15 

Sub-section ( 4 ) A creditor is entitled to appear ano 
oppose the grant of a protection order This sub-section tnak« 
it clear that notice of a debtor’s application for protection should 
be given to his creditors It is an elementary rule of universal 
appltcabon and founded upon the plainest principles of justice 
tliat a judicial order which ma> possiblj affect or prejudice anv 
P'irt> cannot be made unless he had been afforded an oppor 
tunit> to be heard , this is mercU an instance of the application 
of the Maxim, aiidi alfrram partem, Rajendra \ Aial Dehati 
25 C L J 456 A]ant Stngh v CAmben Mai 17 C \V N 862 , 
see al'o Jagannalh \ Mahesh, 25 C I. J 149 {132) , sec al«o at 
pp loS and 117, anlc 
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Lndcr this subsection, a creditor can onl^ oppose the 
■grant of a protection order , «so if, on receipt of a proper noticd, 
he docs not appear to oppose the grant of the protection order, 
he cannot, nhen the order is made, come forwad and challenge it 

Surety not absolved because of protection order : 
\\'hcre a sureU undertakes to produce the insolvent before an 
-CTecuting Court until the insolvent is finally discharged, he is 
not absilv ed of his liabilitj because of the grant of a protection 
order to the insolvent, 07 I C 413 (Mad ) 

32. [New] At anv time after an order of 
^ adjudication has been made, 

the Court may, if it has reason 
to believe on the application of 
any creditor or the receuer, that the debtor has 
absconded or departed from the local limits of its 
junsdiction with intent to a\oid any obligation 
which has been, or might be, imposed on him by 
or under this Act, order a wan ant to issue for his 
arrest, and on his appeanng oi being brought 
before it, may, if satisfied that he was aosconding 
or had departed with such intent, order his release 
on such terms as to security as may be reasonable 
or necessary, or if such security is not furnished, 
direct that he shall be detained m the civil piison 
for a period uhich may extend to three months 

The Section This section is new and empowers the 
Court to direct the arrest of an insolvent after adjudication, m 
•certain cases It is referred to in the Select Committee’s Report 
(dated the 24th September 1919) in these words, “We have also 
■provided a new section to arrest a debtor who has absconded 
■after an order of adjudication has been made against him ’ 
Under the English law if an insolvent after the presentation of 
a petition bj or against him absconds for the purpose of embras- 
sing the insolvency proceedings he may be arrested and it will 
Ue a felony for him if he after such presentation or within four 
months before such presentation, leaves or attempts to leave 
England and takes with him any property worth £20 Cf 
Secs 25 and 163 (2} of the Bankruptcy Act 1SS3 

At any tune etc The egression means ‘at any time 
after adjudication but before discharge’ Any time does not 
mean after discharge because the object of this section is to 
•enforce the performance of obligations imposed under this Act, 
"but such obligations disappear after discharge see sec aa hr. 
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The Court may etc. The power conferred upon the 
Court bj this section is discrctionar\ The Court cannot ino\c 
in this matter suo vioiu, but an application has to be made to 
the Court b% a creditor or receiver All application s by wa\ 
of motion ought to be supported bj affidavits' Before the Cou^ 
can be moved good grounds must be shown "for exciting belief 
in the Court’s mind that the facts stated in the creditor s or 
receiver’s application are true 

Absconded or departed etc It is not sufficient mereh 
to show that the insolvent has absconded or departed from the 
local limits of the Court s jurisdiction liil/i tnient to a otd ohv 
obligatton ubich has been or nught be imposed on him 6v or 
under this Act and the Court before making an order under 
this <^cction must be satisfied of such intent 


Three months Detention under this section should on 
no account be for more than three months As to the main 
object of an adjudication order is to afford the insolvent persona! 
protection be should not be imprisoned under this section if he 
offers to furnish secuntj as required b> the Court 


33. [§ 24] (2) When an order of adjudwation 
^ ieen made under tins Act 

sch.d.i. of Cr.d tors themsch es 

to be creditors of the insolvent in lespect of debts 
provable undei this Act shall tender proof of their 
respective debts bj pioducing evidence of the 
amount and particulirs thereof, and the Comt 
shall bj oidei, determine the persons \\ho In'C 
proved themselves to be creditors of the insolvent 
in lespect of such debts and the amount of such 
debts rcspectivel} and shall frame a schedule of 
such persons and debts 


Piovided tint if in the opinion of the Court 
the V alue of an> debt is incapable of being fairlv 
estimated, the Couit may make an Older to that 
effect and thereupon the debt shall not be in 
cliuled in the schedule 


(2) V copv of everj such schedule shall bo 
posted in the Court house 

(s) Anj creditor of the insolvent mav, at anv 
time before the discharge of the insolvent toiuler 
proof of his debt and applv to the Court for an 
order directing his name to be entered in the 
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schedule as a creditor in respect of any debt 
provable under this Act, and not entered in the 
schedule, and the Court, after causing notice to be 
sen-ed on the Received and the other creditors] 
icho have proved their debts, and hearing their) 
objections (if aii}) shall complv with oi reject the 
application 


Change in the Law The following words lia\e been 
added to this 'ection, iic 'a.Iicn an order oj adjudicahoii has 
hccii made under this Act These words cleartj show that the 
Proof of debts should be tendered after the adjudicatjon order 
In sub <ectioii (3}, the words, “who have proved their debts” 
have been added after the word “creditor” in order to obviate 
tlfe necessitv of sending notices to creditors who have not yet 
proved their debts and thus to shorten the proceedings, (see the 
\oles on Clauses] For the reason of the change effected in 
1926, tide the Footnotes This new amendment recognises the 
principle tliat it is the Receiver and not the insolvent, who has 
locus standi to contest proof of debts Comp notes, under sec 
SO (i), infra 

Object of the Section • The object underljing the 
Section IS the same as that which underlies Rule i of Sch 11 
of the Eng Bankruptej Act, 1883, namely, to enjoin the 
creditors to tender proof, as eartv as possible, a course tending 
to convenience in the administration of the insolvent’s estate 
This section does not enact a rule of limitation, Siva Sttbraiuania 
\ Teethiappa PiUai, 47 Mad, 120 45 M I, J 166 (1923) 
M \V X S95 rS L W 636 AIR 1924 ilad 163 75 I C 472 
All persons This section gives an opportuiut> to all 
persons alleging themselves to be credi- 
UTio can prove tors of the insolvent to prove their res 

pective debts But the debts should be 
such as are proiable within the meaning of section 34, below 
The words “persons alleging themselves etc ” mean persons zoko 
claim to be creditors The expression does not exclude persons 
who are alleged to be creditors by the insolvent m his insolvency 
petition, though such a view appears to have been taken in 
Krishna. Ch v JoimdraNath 48 C L J 5-4 If that view were 
correct it will not at all be nece%ar> for the creditors mentioned 


• The w. 
b\ the Pto\ 
ment gwei 


e word insoUent ’ 
iQ-’fi The amend- 
Justice Committee 
the lasohent i. 


!s the proper person to contest proof of debts see^iflfemenfs / 
3 Om” tte n.u <No 01 ,9,61 p.bl.,h,d m the'' 

Ga-clte of fndia of 21st October pt \ / 
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in tbe insoUency petition to prove their debts under tins section 
All persons include an assignee of the debt due bj msohert 
Tlicrcforc, a person taking an assignment of the debt from a 
creditor is entitled to prove the same hereunder, irrcspectne of 
whether there was or was not any consideration for the assicpi 
ment, BtUari Lai v Abdul Khaltq, AIR 1930 Lah 235 119 
I C 496 

A bena^iidar is not a creditor (vtde p 13, anic) and there- 
fore cannot prove hereunder, 37 I C 71 (Cal ) An c'^ecutor or 
administrator of an estate can prove on behalf of that estate, 
see Williams p 152 , Rabson p 236 , a foreigner (if not an 
alien enem>) may tender proof under this section Hflljhari'i 
Lau5 of England Vol 2, p 210 , Robson p 242 

Tender proof For mode of proof see sec 49 ^ 

creditor in order to be ^ntitl^ to participate in*‘th5'divrdci^d 
must formally prove the debt, vihciher or not the debt has 
been vicnlioncd m the schedule of the bankruptcy peitlton, Cl 
25 I C 708 (Oudh) , 12 Bom 342 , but an incorrect view seems 
to have been taken m 48 C L J 574 The framing of schedule at 
the first instance is mainlj an ex parle determination of the 
question as to who are entitled to participate in the dividend, 
sec A'hadir Shaze v Official Receiver, 41 Mad , 30 ( 4 *) 
Evidence should be given of the amount and other particulars 
of the debt These particulars may be necessary for the purpose 
of determining v\hat arc the real debts of the insolvent ^Cf 
Uday Chand v Ram Kumar, 12 C E J 400 (406) 15 
213 (217) The mode of proof herein recommended is rather a 
summarj one, and this summirj method has been adopted with 
a view to saving time and money Where there is a contest in 
the matter, the Court must decide on each claim on evidence 
and after hearing necessary parties and should not blindl> reh 
on the Receiver's report though it ma> , in some cases, render 
some assistmcc, Dchartlal v IlarsuKdas, 25 C W N 137 61 I C 
904 Cf also Khusalt Ram v Bholar Mai 37 All , 252 Comp 
also the obscnation made m 1 okohama Specie Bank \ Cuflcn 
I dcr & Co q6 I C 459 a case under the Prcsideiicj Act) It ** 
'J the dut> of the IiisoUencj Court under this section to adjudicate 
as to whether the debt is a good debt or not, Shceput Stngh v 
Ram Sarttp, AIR 1926 CiI 9S2 95 I C 463 Before entcrin: 

in or remoMng from the schedule, nimes of creditors, the Couit 
\i is 1)01 nd to come to jiuhaal findings in support of the step® to 
be taken Amtr Chand v Anttkul Chandra AIR 1926 Cal 
160 90 I C S02 A Receiver cannot go into the question that 
a certam debt was a Inrsh and unconscionable bargain and reject 
proof on that iccoimt , it is for the Court to determine the r<nnt 
KC /Jrmilron/j, 95 L J Ch 184 An admission b\ a Mitnkshiri 
latlier as to the genuineness of a debt will not bind his sons 
"iio claim t)j survivorship and not throigh him, Ibid Wliere 
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tbc mortcaccc in a cojnter petition to an application under 
5 s, ‘Stated that the mortc^ije m his fa\onr is a \alid transac- 
tion, that I' not tantamount to tendering proof of his debt, 
Miif/ii<s'fa»7if C/ict/inr \ O/Rciaf J?cccK fr \ or^/j -Ircot, (ig?6) 
M V 03 s The binbnipt can cross-cxaniinc the creditor on 
his proof, Lx faric hitfin, 4b L J B K i 4 Ch D 13, cf 
■rtn'fl) (J/I Daviodar \ Jame^ Fin!a\ 62 I C 441 C^iiid) , 
•Si-asinifiromm la \ Thccthtappa, 4" Mad tao 45 M L J 166 
What amount can be proved A creditor is entitled to 
proic for the full amount of his debt on the tnsoUenc\ of the 
principal debtor not\ ilhstandmc that the snreU had paid a 
portion of the debt lowfai to lid \ 0!ri.ici} \<si^>icc, 44 
Mad , immenN received from third per mis not m prmtv 
T'llh the 1 ankri’pt need not be deducted from the creditor’s 
claim, fr^qsi c ^lor 240 vnluntarv pavments from stnneers 
Eot in satisfaction of the insolvent’s debt® cannot likewise be 
•deducted from proof (10041 2 k B 4*^ Cf 2 AC 

. (IQO^) i k B 04a t044i Rahhtdt.c \ Ench Star D lu^iir 

once Co oS L J Ch i- \s to the anio nt of proof m case 

of setoff see 1V03 •> Ch 4s to what amoi nt ts to he 

iroved m cases where the insolvent i® j uith indebted along 
tTith others tde inirffi Joint under sec 4 

Proof in case of unstamped Promissory note Even if 
a promissorv note ts unstamped aii<l theretor«. inadmissible in 
evidence it is ojen to the creditor to prove his jnginal debt 
the in*ohencv 1 varam f/o/irjiu 1 1 u k I R lo'^o Smd 
104 116 I C III 

Povver to go behind Judgment Debt The Court of 
Bankruptev has j ( wer to co behind a judgment and inquire into 
the consideration lor thi judgment deft not on]\ at the instance 
of the trustee b it also at the nistaiice of the j idgment debtor 
■as well Lx tian Lennox (iS%i 10 Q B D 315 S4- L T 
452 Cf 4 M L J 01 -vb V04I It 1’ the settled rule of 
the Court of bankruptev on which w»- have alwavs acted that 
the Court of bankruptev can inquire into the e( nsideration for 
a judgment debt pet James I J m £a parlt 

Kibble, In Tc OnaltTu. (1S-5) 10 Ch App Cas f mon 

dttdtan Sii gar Mi/b Co v Urn I at 4g \11 ’S I R 
t927 All 42b -5 A I J 450 IL -so Kam I il 

t KaxJn Charaii iriHa The power of going behind judgment 
debts has been conceded to seeure dii even distribution 
of the insolvent's assets among his creditors b\ 'ujerseding 
collusive decrees and judgments b\ default ifcxf The trustee 
ts not bound to accept or admit proof neri.K bivause it 15 
supported bv sworn testimonv \ creditor cm ahvavs be e died 
Upon to prove that he is a real creditor '-ee 1 0 B 

404, also Ian Lain \ CbalUtlon (iuo-1 , KB 2 The 
trustee’s right and dut> , when examining a j roof for the purpose 
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of admittins; or rejecting it is to require some satisfacton end 
ence that the debt on t\hich the proof is founded is a real debt 
No judgment recovered against the bankrupt no covenant given 
bv or accounts stated with him can deprive the trustee of his 
rights He is entitled to go behind such forms to get at tbe 
truth and the estoppel to which the bankrupt mav have subjected 
himself will not prevail against him,” per Bigham J in In te 
\ an Latin Ex parte PuttuUo (1907) i K B 155 (162 163)— 
afnrmed m {190“) a K B 2^, Cf 39 All , 9^ , (1917) 2 K. B 60 
see also In re Campbell Ex Parte Seal (1911) 2 K B 99'’ in 
which a proof in respect of a loan bj an unregistered tnonej 
lender was rejected though judgment was obtained on the debt 
and the debtor had promised to paj the same bv instalments 
Cf (18S8) 22 Q B D 83 (1904) I I». B 57'* As to Courts 

power of going behind < -d on 

compromise vide undei mder 

s 54 tnfra also In re 

Receivers’ power to go into the nature of debt The 
Rweiver has onlv power to submit a report to the Court as to 
whom he considered to be an approved creditor of tbe insolvent 
and he has no power to go into the question as to the nature 
of the debt at all TuluRamv Mahomed Araf, A 1 R 19:8 Uh 
-3S 109 I C 3-3 

Presumption as to consideration for a pro note A 
presumption of receipt of full consideration Onsing from a 
debtor s signature on a promissorj note, can onlj be available 
against that debtor personal^, and cannot be invoked agamst 
the Official Receiver or a creditor i?nm Lai Tandon v hash 
Lharan 26 A L J 241 AIR 1928 All 3S0 108 I C 14- 

No double proof There cannot be two dividends in res 
pcct of the same debt therefore the same creditor cannot prove 
Ills identical debt twice over see Re Oriental Commercial Danl 
(iS“i) -• Ch App 99 Rc Mellon, (191S) i Ch j7 (4S) . 
Voss (190S) 2 K B 30- 

No fresh proof if one rejected before If a creditor 
tenders proof and the same is rejected on the merits he is not 
at hbcrtj to tender a fresh proof he must proceed bj waj of 
appeal Cf Rc VcMnrdo (1902) 2 Ch 6S4 Branden v 

VcIIcnry (1S91) i Q B 53S 

Schedule of Creditors The schedule should specif' 
the names of the creditors and the amounts of their respective 
debts No creditor unless included in such schedule can parti 
cipate in the distribution of the insolvents' assets In rc Cl nni 
Lai Osial 29 Cal , 29 Cal 503 The 
Ti e dat\ of framing schedule should not include anv d^ 
Com dechTed-proT^*^ 

tmder this \cl Even where a debt H 
provable the Court has power to reject 
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an anplicn'ion {o*- (ntcinc the mnie of a creditor in the schedule 
fo' «nfncicnt rCT«on<i 7 jir Hu^^ain \ Lach^'ian Das a Q S. 
■\ L K "O' The frannnjj of the ‘Schedule js the diit\ of tlic 
Court and not of the Receucr Dcharilal v linrsul. Pas 
C \\ N I “ M I C 004 Cf 6t I C "6 (Mad ) Under «cc 
So (^l, an OfT'^ial Iscctuc" ho*, been cmpo\scrcd to frame '^che 
c?u]c« In framincr n ‘ichednie the Official Rcccner does not 
decide judicialh or fiinlh upon t ntc'itcd claims Rladnslta 
a Ofnrii] Rccci rr Ttnuc clh 41 Mad o 'Framinq; of 
Schedule is at the first instauce a Miinmare procedure and an\ 
tm-'akes crecpinc in ma\ su!>>-e jueiith Ic netified Htd 

‘khcdulcs in all ins hcncs niitt<.r*> ch' t le scflcd as 
S'Oon as ] ossible and Icforc t conif sitioti 1- finalU accepted 
Tda! tfflf f ffon t hond \ Smn f il o It- o-. [\\\ ) 

C/ fliidfli! / a/ \ 40 J t I^rl sc IS \I J ^ Note 

that 'ub Section < i makes po } roeiM n fe r imtiee a- siili «eetu n 
( ) docs Where no sclueluU is j rej ared tl ‘ ni-oKeiicv ] ro 
cesdmes \souId K n bar t tb snu p f 1 \ Pin 1 Cl and 
60 r C (Lali Hotm \ \tal t / i' d 04 P R me - ^o 
P L R 100 ^ 

Proviso The 1 roMso su<. tint where the \ahie of an\ 
rarticnlar debt )s mea] aUe t \ eUK fd«b e-tiiiuted the de\t 
shall not be inclnde<l in the sjii 1 ik \ <kl l winch has 1 eeii 
«o excluded is not a j roeahU kltwithii the m utnne of sec 4 
Once the \aliit 01 eWbt 1 is led ertnUed and the dilt 
has been entered nn tlu siledik it' \ due can he altered 
otilj under «ec ^0 

\ Mahomelm wif< is n t ciitilkd t U ei tertd in the 
Schedule of cre In r t her m hem luisl ni 1 t 1 the am int 

0^ hei deferred d t lel t niwieh a Uk 'me \ 51 \a\ltt 

onk on death >r In r c »1 ta N ili 1 th s 1 rolls 

Siif/ira / (/ \ < n 1 / li t ft- 4 \1 

Effect of the Schedule Uiilcrseeti » t f the C( k 
of Cnil Proci-diire iS" the ti m me. t a sche 1 k was denied 
to be a decree m laiowi ot the ered t irs t r the res^ ectwe. sums 
ailotled to them 'ee I «n Mil kl 

■Hfdid Jalmii \ I ha’ /•' • J 't when this 

'■ection was re cnaettd ni see 4 ‘t the Pr enieid Iiis \\nii\ 
■^ct of ICO the words wh'ci \irti ilK kcl ite I the selu 1 ik 
to Ic a deerts were omitted S un ler the leieded \..t th 
‘•tact effect ol a schedule beeame somewhat iiKLilain I n kr 
the jiresent it inav be contended (but we tliink not rmlith ) 
that the framme of a schedule is taut un um to a di i 1 n 
‘ for the purpose of doing comidete Jintiee < r m iknie a eomiikte 
distrilnmon <f propcrti within the meaning "f section 4 uid 
therefore is to be deemed a darn foi • bimk f f'uif’Oic within 
the meaning of sec '8 (i) Tlu fumiiie, of i 'cliednk of 
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creditors is not however a decree in favour of the creditors to 
all intents and purposes , therefore, no succession certificate mil 
be necessary for payment of dividend to a scheduled credito* 
Omayacht \ Ramchandra 49 Mad, 952 (1926) JIWK 560 
51 MLJ 349 24L\V 279 97 I C 411 The framing of I 
schedule hereunder does not preclude the Court from entertain 
mj? an application under section 50 for ejcpunction of entnes 
Khadtr Shaj. \ Official Receiver, 41 Mad , 30 The schedule 
houever does not entitle a creditor to the whole amount due 
to him , because the effect of a debtor’s insolvency is to term 
nate Ins creditor’s right of enforcing his full claim against such 
debtor and to substitute m the place of that right a new nght 
to share proportionately in the distribution of the total amount 
of a\ailable assets of the debtor. Re Htgginson and Dean Ex 
parte A G , (rSgg) i Q B 325, (333) When a debt is omitted 
from the schedule, the creditor loses all his remedies, 

Rahman v /?a»i Sarup, 8 L L J 286 AIR 1926 Lah 4S9 9 j 
I C 204 , inasmuch as a creditor omitted from the schedule 
cannot participate la the dividend, 29 Cal 503, supra 

Non-acheduled debt* As a schedule ought not to 
includo the non provable debts, such debts may be recoterable 
bj ordinary suits brought within the ordinary penods of hmita 
tion Cf the proxiso to sec 78 below See also Menghro]^ 
Virhhandas AIR 1924 Smd 122 17 S L R 300 
250, in which It has been held that 0 creditor who does net 
proie his debt and is not scheduled hereunder in consequence 
IS not precluded from suing to recover his full amount after tee 
adjudication has been annulled and the insolvent has been 
discharged on a scheme of composition (of course, if he is not 
a party thereto) 

Sub’sec. ( 2 ) A schedule framed under sub-sec (1) 
be posted m the Court house Tins provision is obligatorv 

Sub-sec. ( 3 ) It says that a creditor can tender proof o| 
his debt at any time before the discharge of the insolvent an 
apply to have his name included in the schedule of creditors 
But the debt should be one which is provable under sec W 
(which please sec) and notice of the application should be fir* 
given to the other creditors entered in the schedule and their 
objections (if any) should be first heard Cf Mirza AU V 
Oiiadin 21 PL,R 1919 50 I C 774 Cf 47 Mad I20 4 ' 

MLJ 166 75 I C 572 rictitious, fraudulent and illegal deW 

have no place in the schedule Cf 56 P R 1919 , (1878) 8 Cli L* 
621 The subsection uses the words “any creditor” (and not 
‘any unscheduled creditor”) which are suflicientU "''d* * 
mclmlc a creditor who has already proved one or more debts 
hut vMshes to prove a further debt which for some reason or 
other he has omitted, Gokul Chandra v Radha Ger'tnda. 
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CLJ loS AIR IQ26 Cal 1210 97 I C 1013 Formerly, 

notice had to be f^xen al«o to the insoheiit, and in case of his 
death, to his repre«cntati\es, Sn^at Stngh \ Prodyat Kumar, 

4$ Cal ,87 57 I C Sio But now, notice is to be gi\eia to 

the Rccet' cr instead The name of a creditor should be entered 
m the schedule until the Court has considered an> cause that 
night be shown again*! so doing, Amir Chand \ Amiktil 
Chandra, I R 1026 Cal i6o oo I C fio2 

At any time There is no limitation fi^ed for a creditor 
to come in and prove his claim , Laksh 
Lapse of tune— no nianan \ \futtta, ii Sfad , I, See also 
bar for provias a debt Madho Prosad v Bhole Nath 5 All , 

26S, Parsadt \ Chunnt Lai, 6 All 142, 
Haraf'nxa v Shama Charan, 16 Cal, 592 Ashra/uddm v 
Bef-tn Bfhari ^o Cal , 40“, Sheoraj \ Ganst, 21 All , 227, and 
the matter has practicallj been left to the discretion of the 
Court, Jan Balindiir \ The Baihff, 5 Rang 384 AIR 1927 
263 104 I C S16 A creditor IS entitled to tender proof 
of his debt ai am finie during the administration so long as 
there are assets to be distributed and no injustice is done to 
third parties, Babu Lai Sahu \ A’fishn aPraiaci, 4 Pat , 128 
■Mr 1925 Pat , 438 6 Pat LT 410 85 I C 543 la fact 
the section does not enact a rule of limitation, Sita Stibrawiawia 
T Thcelhat'pa 47 Mad, 120 45 M L J 166 (1923) MWN 
S95 iS L \V 636 A. I R 1924 Mad 163 75 I C 572 Lapse 

of time is no bar for proving a debt Danwdar Das v Haniid 
Raman, AIR 1926 Oudh 621 3 OWN 795 98 I C 74 

Cf ^na//i Lalji \ Curscift, 9 Bom L R 466 He may come at 
aar time after adjudicatson and before discharge, and prove hjs 
debt and participate in the assets, provided there be any thing 
*till available for distribution But the creditor who comes at 
the eleventh hour to prove his debt takes a great risk Because 
the other creditors who are already on the schedule, may come 
forward to challenge the validitj of Ins debt, and without hear- 
ing such creditors the Court cannot include his name m the 
schedule -illahabad Bank \ Mtirlidhar 34 All , 442 9ALJ 
577 The Insolvency Court is alwajs bound to investigate the 
dispute when one creditor challenges the validity of a debt set 
up bj another and cannot relegate either of them to a separate 
iurt Cf AAusate Raffi v Bhcdarma! 37 All , sss, Jmir ChoNd 
V Anufeui C/mndra, A I R 1926 Cal 160 90 I C S02 As to 

the right of a creditor inadvertently omitted from the schedule 
to apply for admission into the rank of creditors see also Re 
Cobbold 36 Cal , 5x2 As the framing of a schedule by the 
OfBcial Receiver under this section read with sec So (b) does 
not finally determine the matter, the creditor can appl> under <' 
this sub-section (3) for enlistment of his name m the 
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schedule Cf Khadir Shau. \ Official Rcccner, Tuinfidhr 
41 "Mad , 30 

Barred debts Debts provable under this section are all 
debts to which the debtor is subject when he is adjudged aa 
insolvent Therefore, a debt not barred at the commencement 
of bankruptcy can be proved in tnsolvenc> even though it gets 
barred at the time of actual proof, Damodar Das \ Hamii 
/?a»ian AIR 1926 Oudh, 621 9S I C 74, follovnng 1 
Siifcramania v Theethiappa Ptllat, 47 Mad 120 45 M L J 1^ 
(1923) MWN 895 18 LW 636 AIR 1924 Mad 163 ;5 

I C 572 Cf Babtt L,al Sahtt v Krishna Prasad, 4 Pat 12S 
6 Pat L T 410 AIR 1925 Pat 438 85 I C S43 > 

Ross 2 Gl & Jameson’s Bankruptcy cases, 46 and 330 Ex Parlt 
Lancaster Banking Co 10 Ch D 776 , Rc Boucr v ChelJ-yntd 
(1914) 2 Ch 6S Re Crosley (1887) 35 Ch D 266 , a debt barred 
bj the statute of limitation is not provable in bankruptc) iro- 
ccedings Ex Parte Deudney (1808) 15 Vos 479 , BufOKaj/u Korr 

V B/«abfldcb 34 C L J 167, Re Hepburn, (1884) X4 Q HD 
a94 (400) 

j Notice Notice to the Receiver and the proving creditors 
IS necessary for the inclusion of an after coming creditor 
m the schedule though sub section (i) provides for no 
such notice for the purpose of framing the schedule, /IffJ'o 
bad Bank \ Ifurhd/iar supra This is obviously due to the 
fact that such intrusion involves disturbance of established 
rights and the maMm andi alteram partem applies Cf Harpjf 

V Carr, 4 R R 441, Smilli v R (1878)3 \C 614, 

, V Narendra 39 C L J 279 (282), Sato Koer \ Copal Sahu 4 

'Cal 929 12CWN 6s alsoasCLJ J49. 456 In the event 

J of death of the creditors, the notice should be given to their 
respective representatives Cf Snpat Singh v Prodyat Kumar, 
supra 

Amendment of Schedule In case of an evident mistake 
the schedule may be amended see Williams p 160, Cf Ro” 
ChandcT \ Ma har Hussain 51 I C 55 (All ) , Pxp Schofidd 
12 Ch D 3^“ but an error m the Schedule cannot be 
after the closing of the Iiisolvencj proceedings, Ibid Tnc 
schedule ma> be amended b> including new creditors [s 33 ( 'J 
or l)v striking out the names of crerhtors alrcadv entered lU 
It [s 50] or bj altering the amounts of claims or debts Cf 
Pdn<ineii/'a//i \ iSaiidtin Rainac/icndrtidti 28 Mad IS" 

1 n \/ir (I Ih \ Qnnrfin R/iaRaHi 21 PLR 1919 5° ^ ^ 

"I here tile validitv of an> claim is challenged and the Co ut 

judiciallv determines the question it will have j>ower to add 0' 

remove n name to or from the Schedule /Imir C/ifii»d v 

Chandra \IU io'6 Cal 160 90 I C S02 and for that r»‘' 
l>ose it can consider the Receiver’s report along wath other 
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€ndence, Ibtd As to the Court’s power to expunge entries in 
the Schedule, tuff under «ec 50, post 

Discharge The discharge contemplated bj this section 
means the final and not a rondi/toHal discharge of the insolvent, 
inasmuch as the effect of a conditional discharge is not to ter- 
minate the proceedings, Dabu Lai Sahti \ Krishna Prasad, 4 
Pat 12S AIR 1925 Pat 43S 85 I C 543 An order of 

discharge on condition that the insolvent, in consideration of 
a monthh allowance of Rs 25 for his maintenance, should 
place at the disposal of the Court all his after-acquired pro- 
perties is not a discharge within the meaning this section, 5 iia 
5 ubfflmania \ Thcfl/ua/'fa 47 Mad, 120 45 MLJ 166 S.c 
(su/'ra) 

Secured Creditor Under this section the Court has a 
general power to inquire into the \aI1d1d5 of a secured debt, 
independcnth of the provisions of secs 55 and 54 (old secs 36 
3Dd 57) , these sections being mcrcl> rules of evidence or special 
rules of substantive law applicable to particular hinds of transfer 
bj" the insolvent, Dronadula, Srtramulu \ Ponakaiira J?eddi, 
1923 M \V X 306 45 M L J 105 18 L \V 426 72 I C 805 

Cf Official Rccct cr. Ttn«f*f//v v Sankarahnaa 44 Mad , 524 
40 M L J 219 (1921) MW N 236 14 L W’ 505 62 I C 

495 The reason for this view is that the Court cannot possiblj 
frame a schedule without determining the existence of the debt 
duB to the secured creditor, Ibtd but it is not very convincing 
to us Cf EUs \ Stl.er (1S73) 8 Ch 83 42 LJ Ch 669 
Appeal Appeals from orders regarding entries m the 
Schedule mav lie to the High Court, set sec 75 {2) and Schedule 
I An appeal will he where a non provable debt is admitted 
in proof, Si-.a Subraniania v Theelbtafifia. 47 Mad 120 45 

166 &.C (supra) Sec also 34 A U 42 , 24 C W X 401, 

Anandji \ James Ptnlay & Co 62 I C 441 The determina 
tion of a question under this section is not a decision (though 
one would naturalh expect it to be so) under section 4 for the 
purposes of a second appeal under sec 75. inasmuch as sec 4 
IS subject to the prcniswns of the Act which include both this 
section and the item of cntr> against sec 33 m Sch l/^both 
of which make such determination to be bj order and not bj 
Aectsion 

34. [5 28 (2)] (/) Debts which have been ex 
eluded from the schedule on 

^^Debts provable under iJig grOUUd that theiT ValUG IS 

® incapable of being fairly esti 

mated and demands m the nature of unliquidated > 
damages arising otherwise than by reason of a « 
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contract or a breach of trust shall not be provable 
under this Act 

(2) [§ 28 (1)] Save as provided by sub sec 
tion ( 2 ), all debts and liabilities, present or future 
certain or contingent, to which the debtoi is sub 
lect ^\hen he is adjudged an insolvent, or to which 
he may become subject before his discharge bv 
reason of any obligation incurred before the date 
of such adjudication, shall be deemed to be debts 
pi o\ able under this Act 

Framing of the Section This is sec 2S of the repcaleJ 
Act uith Its tiio sub-sections arranged in a reverse order, and 
with the addition of a new provision that the debts e'fcluded 
from the schedule as unassessahlc under the proitso to sec j3 
(i), shall not be provable In view of sec 44 (2) “it has become 
necessary to provide that debts which have been excluded from 
the schedule on the ground that their value is incapable of 
being fairly estimated shall not be debts provable under the 
\ct, and v\e have provided accordingly “—Select Comniittec 
Report dated the loth February, 1920 Comp sec 30 of the 
Eng Bankniptc>, Act, 1914 

Meaning of Provable debts and Proof One pnniao 
effect of the bankruptcy of a person is that his creditors lose 
the right c estate 

and in he out of 

that estate , The 

debts and claims with reference to which the amounts of di« 
dend arc calculated are called proiable debts and the methw 
bv w Inch those debts and claims arc established is called proof . 
see Htra Lai v Tidsi Ram AIR 1925 Nog 77 80 I C 94° 
The word ‘ provable” means “capable of proof” or “nhich 
maj be 1 c arc allowed to be proved,” Hansraj v 
Liquidators (1929) ALJ SiifFB) 

Sub-sec. (1) Under sec 45 (2) of the repealed Act ® 
dtscharge released the insolvent only from the debts entered m 
the schedule but under the present section 44 (2), the insoUeo' 
enjovs greater benefit and is released from all proxablc debt‘ 
whether entered m the schedule or not, tide notes under 
44 (■’) put as liability for the non assessable debts has to ^ 
kept in tact such debts have hcrciu been declared non provable 
as well in view of the aforesaid alteration in the law 

Dues of a secured creditor When a Receiver of tfcf 
propertv of an insolvent realises the proyicrtj, the debt due to 
a secured creditor constitutes a first charge on the amotr’t 
realised Uofjram v Radj-rfl, 21 A L J 32 L R 3 A ^3^ 
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\ I R 1025 All I5Q Vtdc notes untler sec 47 If the sale 
proceeds of the mortpaged proper!} are not sufficient to full} 
«atisf\ the claim of the •secured creditor, he can pro\e for the 
halance, liaranasht \ Bhahadex, 34 C L J 167 66 I C 758 
Debts not provable Under this Act there are two 
cla««es of debts and habihties which arc not provable m Bank 
ruptex, naracU, (i) ConUngcni and ftilurc debts and liabilities 
which in the opinion of the Court arc incapable being cstima 
ted (2) Demands in tne nature of unliquidated damages which 
arise otherwise than b\ reason of a contnet, promise or breach 
of trust Under the English law there is aUo a third class viz , 
debts and habililies contracted In the debtor with a creditor 
who has notice of an available act of hankruptc} But the 
Indian statute has not recognised tins class of debts Compare 
'■ec j 4 (1) wnth «ec clau«cs (i), (2) and (6) of the Bank- 
n-ptev Act 


Instances of debts excluded from tlie schedule [under the 
trcriso to sec 35 (il] as unasscssablc, arc (1) non accruing rent 
for a lease, (11) '\limonv’ ordered b\ a Court to be paid peno- 
dicalh b\ a hu«band to a wife which mav not last and may be 
taned, see Unten \ Union (i&bjl 15 QBD 239, Victor \ 

I ic/e>r (10121 I K B .4" Kirr v kerr (i^g ) •> Q B 439 see 
IP 1^2 ^ 2 j 6 oulf (mi Dvfvrrtd dowtr is not provable 
being a future debt which inav or mav not become due, Mtrza 
dU \ Quadirt khenam 21 P L B 1910 50 I C -74, because, 
It >5 well known that such a debt bocomts i>a}able only on the 
death of the hu«band or on divorce Sughra Btbt v Gaya 
Prasad, 12, I C -54 (All) •^imilarl) , a decree for rent 
under the ^gra Tenanev "^ct will not be provable Parbati v 
Paja Shyam Rtkh 44 All ,296 20 A L J 147 AIR 1922 

^11 74 66 I C 214 


As to instances of unliquidated damages arising otherwise 
than bj reason of a contract or a breach of trust, they naturally 
2nse from tortuous acts, such as damages for assault and 
batter}, II aher v Sherlock, (1771) 3 Wils 272 damages for 
trover, for seduction (B»« v Gilbert 1915 2 M S. S 70) for 
misrepresentations m the prospectus of a company (Re Giles 
Ex parte Stone i88g, 61 L T 82) If such unliquidated 
damages become liquidated either b} agreement or bv award or 
a final ;udg7ncDt, they are provable Cf Re Newman Ex parte 
Brooke, (1876) 3 Cb D 494 When a claim is foimded both 
on a tort and a contract, the tort ma} be waived and proof ma} 
be made on the contract, see Halsbur}’s Laws of England Vol 


11, p 198 , 

Damages arising out of contracts arc provable but there are 1 
some other liabilities which though arising out of contracts are ) 
not provable and are therefore not affected b} an order of j 
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discharge These contracts are generallj such as do not con 
template anj pa>ment of raone}, but lia\e remedies for their 
breach m an injunction or specific performance, Re Ras, (1904! 

2KB 769 Certain other contracts 
Contracts \%hich do too do not give rise to pro\able liabili 
not gn e rise to provable ties, eg a promise to marts, a co^^ 
nant not to molest, or not to carT> on 
a jiarticular trade etc Illegal contracts 
also do not gi\c rise to provable liabilities, Hcrvian \ jeuchner 
(18S5) 15 Q B D 561, so, debts for stifling a prosecution or for 
compromise or compounding of a fclonj or an offence, or 
gaming debts cannot be proved , Ex parte Thompson, (1746) 

1 Atk , 125 . -E* parte CUiott (1837) 2 Dea 179 , Re Lot'es 
<iSSo) 2 Morr 245 The unta\cd costs are not debts provable 
in bankruptej as tbei are not debts or liabilities, certain or 
contingent to which the debtor either was or might become 
subject witliin the meaning of this section, Rc Pitchford (i9'4) 

2 Ch D 260 V gaming debt is not provable, (iSoS) 15 

479, tnfra A debt barred b> limitation 
parred Debts cannot also be proved, 111 bankrupts, 

Ex parte Dc*i.dnc^, (180S) 15 Ves 479 • 
Cx parte Ro}]cy. (1815) 2 Rose, 245 Rc Crosslex, 35 Ch D 
266 Baranashi v Dhabadex, 34 C L J 167 66 I C "3' 

(following 15 'V'es 479) • A debt docs not become barred bv 
lapse of time if it is was not so barred at the commencement 
of the bnnkruptc>, 34 C L J 167 (jnpro) , iua Sabramanta v 
Thccthtappa 47 Slad 120 45 MLJ 166 iS Ir ^3^ 

(1923) \ 895 AIR 1924 Mad 163 75 IC S'2 - 

Do ter \ Cheldincd (1914) 2 Ch 68, also see notes undvr 
“Birred debts ’ at p 222 Debts not barred on the date 01 
adjudication can be proicd in inso1\cnc> even though thev 
become time-barred at the time of proof, Damodar Das \ 
Ilamid Rahaman, AIR 1926 Oudh 621 98 I C 74 A debt 

incurred after adjudication is not prov cable, tirfr notes at p 2'^ 
uifra 

Sub*section> (2) : Provable Debts E\ccpting the t-^o 
clas<ves of debts mentioned in sub «cction (i) all other debts or 
Inbilitics (v\hethcr present or future certain or contingent) 
maj be pro\ed provided (i) the insolvent is subject to then 
when he is adjudged an insolvent or (2) he becomes subject to 
them before his discharge bj reason of an ol Itgalton incurred 
before adjudication , that is, the debt must accrue before ad 
judication , debt neenung before discharge niav be proved u 
tlic obbgitton giving n«c to the debt was incurred before adjudi 
cation Cf Fx parte Slone (1873) 6 Ch App 914 Thus. «| 
has been ^aid that in order that a particular debt contracted 
alter the order of adjudication mas be a <lcbt provable in in*ol 
venev proceedings, the debt should have existed at the date 
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of order of discharge or if contracted subsequent thereto, 
should hale Lecn based on a liabilit}’ OMsting at the time ( 
adjudication Sisram \ Ram Chander, (1950), A L T 35c 
AIR 1930 All, 104 Obligations incurred after the date ' 
adjudication are not debts pro\abIe under this Act, Gani 
Pcrshad \ Fcda Ah, 4S I C 913 (Nag) Vide notes under tl 
beading “Before adjudication”, tnfra The words, “obhgatic 
incurred" refer to an obligation incurred b\ the insohent liir 
■self, Kcshcorao \ Goitndrao, 6 NLJ 279 AIR 1923 Na 
142 oS I C t40, and will co\er an obligation incurred by tl 
insohent managing member of a joint famtlj for himself, at 
on behalf of the other minor members thereof, Vtthal \ Ra 
Chandra, 19 NLR 12S AIR 1921 Nag 357 71 I C 32 
The absence of a decree under O XXXIV, r 6, C P Cod 
will not in law d..baT a creditor from proving his debt in insc 
venci jroccedings All that is neccs«ar> for the purposes 
in«ol\encv proceedings is to prove the evisicnce of the det 
Vahu Lai Sahu \ hruhna Prasad, 4 Pat 12S AIR 1935 Pa 
4iS 6 Pat L T 410 I C -43 

The pohev of the Act is to make the insohent a freed ms 
— freed not onh from debts but from all obligations incurr« 
before adjudication which could m fulluess of time, ripen in 
debts Cf George \ Rnha'd, (iSSS) AC 331 , (iSSS) ; 
QBD go, (iS-il - Ch App 31, (i^S-) iS Q B D 64 
Damages ansing out of a breach of contract though unliqu 
dated for the time being, mav be j roved, Rc Omerto Lall 3 
BLR App 2 Liabilities from forward contracts maj 1 
proved, Re Moosa)i Lolta 5 ® ^ B 249 15 I C 825 , In ■ 

Jfaanji, 0 S L R 1S7 19 I C 653 . Rc Dholan Das, 36 I ( 

isS Unliquidated damages mav at times be proved thoug 
the debtor has teen guilt> of fraud. (rSSa) 9 QBD ii. 
The liabilitv to restore mone> or property obtained by frai 
uiaj be a provable debt, (iSxS) 8 Ch D 807 , The debt resul 
ing from a breach of trust is provable, (1880) 17 Ch D 122 
(1903J I K B 439 Arrears of maintenance are provable, Tok, 
Bibi, \ Abdiil Khan, 5 Cal , 536 Cf Haiflnde \ Halflnd 
50 Cal 867 An annuity is an instance of cenitngewt liabilit 
It IS provable and is capable of being estimated, parte Blac 
more, (1S77) 5 Ch D 372 Cf Lx parte Jackson, 20 W 1 
102-’ ’ I xctOT \ I ictor (1913) I K B 247 , Ex parte Nea 
{1880) 14 Ch D 579 The continge: 


CoMinEent l.ab.I.ty of liabiW, o£ a suretj „tlo has not bei 
surety called upon to paj or has not in fa 

paid IS a provable debt Re Paine, (189 
I OB 122 Rc Blackpool Motor Co 1 td {1901) : Ch 7; 
Re (190S) 4 K B yn fiangadlm, ^ Kanha, 50 All 606 

26 A L T 42s AIR 193S All 306 109 I C 421 (i) AI 

secRe Snouden.soLJ Ch 54o . 17 Ch D 44 . Pauf v 
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I Term Rep 599 , & ^reh for an entire debt pajiaj^ ocJr a 
part cannot in cquitj stand in the shoes of the part> he 1^1*5 
off. Ex Parte Rtishforlh, iQ Ves 420 When the suretj him>clf 
turns out insolvent, the creditor can prove on the guarantee b\ 
the surety. Ex parte Young, (iSgi) 17 Ch D 66S Monc} heW 
‘m suspense” is a trust and therefore cannot be a prcralle 
debt SCO Ofpnal Assignee \ Rajan Atjar, 36 Mad , 499 ^ ® 
bee also 33 JIad , 299 Cf Rc Cliarrt, 2 Mad , 13, accordion 
to which propertv held bj a bankrupt in trust for others is not 
his propertj When goods bailed to a person who bcconics 
insolvent are lost to the true owner bj virtue of the doctnne 
of reputed ownership, the latter has no riijht of proof to the 
extent of his loss Re Button Ex parte Jiai.tside, (1907) 2KB 
I'^o Commission for ffndmg a purchaser is provable, Rc Eeatt 
Ex parlc Ditrratil (iSSS) 5 Morr 37 Proof tnaj be made on 
an implied promise to indcmnifv , Ex parte Ford, Re 
(1885) 16 Q B D 305 George \ Richard, (18SS) 13 A 35i 
^fonev held m deposit with a bank is a provable debt, Kodjr 
Drt V Surasatt, 9 PR 1908, Official Assignee Madras \ 
Sinilh 32 Afad 6S , O/ffctal Assignee, i1/fldr<rr v Ra;am eii)ar 
33 ^fad 299 (5t<^ra) Unpaid call monej iiia> be proved Af 
Mercantile M M Ins Co 25 Ch D 415 The transferee of 
immoveable propcrt> who purchases such propert> with or 
without notice of charge on the same is a person interested m 
the pavincnt of the debt chargevl within llic meaning of ‘tc w 
of the Contract \ct and m case such trnnsfcree pa>5 off such 
debt the pnvmcnt becomes a debt for mone> paid to the 
transferor which can be proved in insohenev, Ganga Saha* v 
Sundar I al AIR :9j,o Oudh, 266 

Debts Sec p “ ante 

Liabilities This vvord has not been defined in thi*> Act 
but wo have got a definition for it in Sec 30 fS) of the Bank 
riiptcv Act 1914 \ccording to that section, this word includes 
“an^ compensation for work done, an^ obligation to pav 
nioncv on the broach of onv e\prcs5 or implied covenout, 
contract, ngrccmeiit or undertaking (See the entire section) 

Private arrangement, if estops creditor from proving 
debts There can be no estoppel against the statute , *0 
where the arrangement is iinilidatcd b% reason of contnvcn 
tion of anj statuton provision it will not debar the creditor 
from proving his claim Re a Oanlruptc) notice, (ig-'S) 2 Ch 
I) 76 kgain, there will be no estoppel where the nrruig*-Ui<*nt 
is lirought alxjiit b\ fraudulent rcprcsentatioii Thus wlief- 
a composition was the result of a fraudulent inducement, the 
Court held that the creditors wjH not be debarred from provang 
their defits b> reason of it, Ilehartlal \ IlarsuKhdas, 25 C W 
J3" 
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I Tenn lie? 509 , a s^re*\ fo’- an crlitt debt paving onlv a 
pa*! can^’o*’ jn equiU «.and m the ■^boe- of the partx he par^i 
ofT, £s /“arff Hushfcr^h, lo Vee 420 ^^‘ben the suriitv bnn'^elf 
tnis o-t m«oUent, the credito- can p'o\e on th“ pua’^tec bv 
the «v.re’^ , ^ 17 Ch D 66S Monev held 

‘ in ‘i\,«’pen e” is a tni'-t ard thcrefo''e cannot be a frc^ablc 
dfh* see .-Isitgrrc \ JJi.Tjf* diur, ^6 Mad , 400 FB 

alv5 ' Mad , 209 Cf Rc O jrn 2 "Mad , 13, acco’-dmg 
to a h ch p'opem- held b\ a bankrupt n mj«* for others 15 no* 
hi^i p'operti When goods bailed to a pe'Mjn who becomes 
ir<ol\ent a"e lo«* to the tree otvne*- b\ nrtne of the doctrine 
rep ted oi\-ne^hjp the latter has no right of p'-oof to the 
en*cnt his lo- Rc D 4tlo^ Er pjrie Ha~mde, (1007) a K- B 
1^0 Coa’r'i •'ion for finding a pnrcha«er is p’’o\able. Re Bfafe, 
Ft har c Ditrrjr (!*:\> ^ Mo"^ Proof mat be made on 
an rap' ed p^on* to indemnm £v fatfe Ford, Kc 

loQBD Gforcf \ £«•» ard, (18SS) 13 A C351 
he’d in don©' i mth a bank i« a provable debt, Karfar 
\ ^urara'j q P R looS , -Jsngnfc Vairss v 

2 Mad oS O'^fial Isjigrce Vadrss \ J?a;am 
^lad ■'oa 'jif-rai Lnpajd call monev ma\ be p"o\ed, Re 
''‘lerearUlc tf jrs Co, ■*-. Ch D 41^ The transferee of 
iar'o\eab‘'e p'-operti nho purchases such propertv mth or 
m*^oat ro*:ce of charge oa the «ame is a pe’-son interested in 
the paiT'cn* of tl “ debt changed nnthm the meaning of «ec 60 
of tl e Co^'rac* \ct and in ca-e s^ch trarsferee pavs 0*1 such 
deb* the pav^^at becomes a deb* fo“ monev paid to the- 
fans^'ero' nhich can be proved m moHenev, Garfa Sahit \ 

Si rdjT Ul \l-R 00 Oiidh :65 
Debts X.-V 7 jrjf 

Liabilities This %%o”d ha- not bc'm defined in this Ac*. 
bi t V L ha\ V go a dw^’Cition fo” it in Sec 30 (S) of the Ba^k- 
n p c% \c* IC14 ding to that section this tio'd inch des 

‘ a"\ compensa 10a ic' i o k done anv obligation to pav 
r'T’ci on the b ta h am exp^e^s o’" iicphed coicrant, 
co^tmet ag-e ■^eai - ndenakmg (See the entire section'* 

Private arrangement, if estops creditor from proiing 

TVc'e can "rK no estoppel agam-l tl e s»atu*e , 'o 
u^'c'c the arrangcmc''! >. inalidatcd bv reason of contmicn 
tion arv stap,,»o*n \i«on it mil no* debar the credito" 
jro-n p'oi-’ng his clai**’ Re a Psnkt'jplC'i rctice, (10:4) 2 Ch 
D "6 \ga n, ihc’c vnU Ik: cs oppel iThfc the a’Tangcinc*'t 

i> b'Digi'* aloi t fmi-da wO* rtj resentation Thus, nhe*c 
a cc**'pos t on vas the rcsil* o* a fniidulent induccTrent, the 
CoLt held thjt the credi’o's will no* be debafred from p'oiT'C 
l^ci* deb's b\ rcavon of 1*. Brfcarilal \ llarsukl dis, 25 C M "h 
13" 
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Before Adjpdication A debt to be provable under this 
-•section must be /a debt to which the insohent Ins become sub- 
ject bj rea«on of an obligation incurred before the date of ad- 
judication, Keshextao \ Gmindrao, 6 N L J 279 AIR 1923 
Xag 142 6S i C 340 , /C is K T Chelly v Batin, 13 Bur 
LT J17 61 I C 640 That IS, the debt must accrue before 
•adjudication If it accrues after adjudication and before dis 
charge it is pro\able onlj if the obligation gnmg rise to the 
debt was incurred before adjudication, Official Trustee of Bengal 
\ hisscn Oopal 31CLJ ^92 >4 C W \ 751 So it has been 

held that a debt incurred after adjudication is not pro\ able under 
the -Vet, Hjralal \ Tulsirani 22 "V L R 118 AIR 1925 Nag 
So I C 940 Cf Rc Billing (1909) 
Debt incnrred after 2KB gSS Therefore, where a pronote 
adjudication not pto is executed b> the insolvent long after 
the date of the adjudication, the creditor 
cannot prove the debt under tins Act, 
but follow his ordinan remedj Lallu \ Agha Salim, 2 0 W N 
659 AIR 1925 Oudh, 66S 89 I C 923 , Hiffllol v Twlrirain 
supra That is to sa\ a suit can be maintained on an obliga 
tion incurred bj the insolvent after adjudication, it not being 
a debt provable m bankruptcj, Sec 28 (2) is no bar to such a 
■suit, Ganga Prasad \ Feda lit 48 IC 913 (Nag) Rents 
which fall due from an insolvent after the mai-ing of the order 
of adjudication cannot be deemed to be a debt existing on the 
date of the order, and cannot be proved this section not appiv 
mg thereto, Kuer Behan Lai v Kalka 9 0 L J 157 AIR 
1922 Oudh, 73 67 I C 549 This IS so, because in such a case 
there was antecedent obligation accruing for the liabilitj to 
1 aj the rent, 51 C L J 392, supra As to debts not getting 
barred before adjudication, vide notes at pp 222, 226, ante 
The point of time with reference to which the question as to 
whether the recoverj of a debt is barred bj time or not should 
be determined is the date of the adjudication, Syed Ijaz Husain 
V Lachvian Das, g O & A L R 796 AIR 1924 Oudh, 351 
75 I C 790 Under the English Statute, a debt incurred after 
•notice of an act of bankruptcj is non provable , but under this 
Act, It IS non provable only if incurred after adjudication and 
not merelj after notice of the act of bankruptcy. Comp sec 30 
(2) of the Eng Bankniptc> Act, 1914 So, it is the date of 
actual adjudication that is the day of deal age belli een proi abJc 
and non provable debts A question mav be raised whether 
the date of adjudication will relate back to the date of presenta 
tion of the bankruptcy petition by reason sec 28 (■) 

Joint Debts: Where one member of a loint Hindu familv’ 
IS declared insolvent the creditor must prove the whole debt 
in the Insolvencj Court and sbould not split up the debt 
between the insolvent and the non insolvent members, Vith 
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I Term Rep 599 , a ^Tret> for an entire debt pajing onU a 
nirt cannot in cquitj stand m the shoes of the part> he pats 
off, Ex tarlc Rushforth, lo Ves 420 \\hen the suretj himself 
turns out insoltcnt, the creditor can prote on the Riiarantce bt 
the snrcl). Ex farlc ^ fiSSi) 17 Ch D 668 Mono held 

in suspense" is a trust and therefore cannot be a proxabte 
debt see Official /Jsstc«cc \ Rajan Atiar, 36 Mad , 499 E B 
‘^ec al^^o 3j Mad , 299 Cf Re Cham 2 Mad , 13, according 
to which property held bj a bankrupt m trust for others is not 
his propertt When poods bailed to a person who becomes 
in«ol\cnt are lost to the true owner b> tirtnc of the doctrine 
of reputed ownership the latter has no npht of proof to the- 
extent of his loss Rc BiilJon Ex f»ortc Ha iside (1907) 2KB 
Commission for fmdmp a purchaser is protable, Re Dcale, 
Ex parie Dtirrini 5 Morr 3- Proof maj be made on 

an implied promise to indemnift Ex Parle Ford, Re Chappdlr 
(i‘'‘'5) 16 Q B D 30s f eorge v Richard (iSSS) 13 A C 35 i 
Monet held tn deposit with a bank is a protable debt, Karlar 
Dc-t \ Surasalt 9 PR tgoS O/Jicial /Isstpncc Jfodmr ^ 
Smith 3: Mad (iS O/Tictal Assignee Madras \ Rajam At}ar, 
3^ Mad 299 (supra) Unpaid call moncj niaj be proted, Rc 
McfCrtttiWc ilf M /us Co -*5 Ch D 415 The transferee of 
immoteahlo propertj wlio purchases such propertj with or 
without notice of charge on the same is a person interested in 
the 1 atmciu of the debt chargcil within the meaning of sec 69 
of the Contract \ct and in case such transferee pats off such 
debt the pajanent becomes a debt for monej paid to the 
transferor which can bo proted in lusoltcncj, Ganga Sahai t 
Suudcir 1 at x\ I R 191O Oudh 266 

Debts ‘-’to p o»ilf 

Liabilities This word has not been defined m tins Act, 
but wt hate got a definition for it m See 30 (8) of the Bank 
ruplct Act 1914 \ccording to that section this word inchules 
‘ ant compeii«ation for work done, anj obligation to pa> 
montt on the breath of ant e^epress or implied cotciiant, 
contract agre meiit or undertaking (Sec the entire •section) 

Private arrangement, if «stops creditor from proving 
debts There can bt no estoppel against the statute . so 
where the arrangement is mtalidatcd bt reason of contraten 
tion of anj staUitort intision it will not debar the creditor 
from proting Ins claim Rc a liankruplcx uolicc, (1924) 5 Ch 

D ”6 \gain there will be no estoppel where the arrangement 

IS lirnnglit alKiut bt franduKnt representation Thus where 
a composition was the result of a fraudulent inducement, the 
Court held that the creditors will not be debarred from proting 
Ihcir del ts I \ reason of it, Jfehanlat \ IlarsuLhdas 25 C W N 
* 3 ' 
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Before Adjudication A debt to be provable under thi& 
-section must be /a debt to which the insolvent has become sub 
ject bj rea'^on of an obligation incmred before the date of ad 
judtcalton KcsHc,.rao v Iroxtndroo 6 N L J 279 AIR 1923 
Isag 142 bS I* C 340 , K. \ K T Chctly v Batin 13 Bur 
LT zi 61 I C 040 That is, the debt must accrue befoie 

•adjudication If it accrues after adjudication and before dis 
charge it is provable onlv if the obligation giving rise to the 
tdebt was incurred before adjudication Official Trustee of Bengal 
V Ktsscnyofal C L J -,92 .,4 C U N -51 So it has been 

held that a debt incurred after adjudication is not provable under 
the \ct Htralal\ Tulsiram •>2 N I* R 118 AIR 1925 Nag 
— So I C 940 Cf Re Pilluig (1909} 
Debt lucurred after s KB 988 Therefore, where a pronote 
jdgadicat on not pro- 15 executed bj the lusolv ent long after 
'able tlie date of the adjudication, the creditor 

cannot prove the debt under this Act, 
hut follow his ordinarv remedv Kallu v Agha Salim, 2 0 W N 
639 \ I R 1925 Oudh, 66S 89 I C 923 , Htralal v Ttilsiram 

supra That is to sav a suit can be maintained on an obliga 
tion incurred by the insolvent after adjudication, it not being 
a debt provable m bankruptc>, Sec 28 {2) is no bar to such a 
•suit Ganga Prasad v Fcda Ah, 48 I C 913 (Nag) Rents 
■which fall due from an insolvent after the making of the order 
ol adjudication cannot be deemed to be a debt eMStmg on the 
date of the order and cannot be proved this section not apply 
ing thereto, Kuer Behan Lai v Kalka 9 0 L J 157 AIR 
1922 Oudh, 73 67 I C 549 This is so because m such a case 
■there was antecedent obligation accruing for the liability to 
jaj the rent, 51 CLJ 392, supra As to debts not getting 
barred before adjudication, xtde notes at pp 222, 226, ante 
The point of time with reference to which the question as to 
whether the recovery of a debt is barred by time or not should 
be determined is the date of the adjudication, Syed Ijaz Husain 
V Lachman Das, 9 O & A L R 796 AIR 1924 Oudh, 351 
75 I C 790 Under the Eughsh Statute, a debt incurred after 
notice of an act of bankruptcy is non provable , but under this 
Act It is non provable only if incurred after adjudication and 
not merelj after notice of the act of bankruptcy. Comp sec 30 
(2) of the Eng Bankruptcy Act, 1914 So, it is the date of 
actual adiudicatvoti that ta the day o£ cleavage betweew provable 
and non provable debts A question maj be raised whether 
the date of adjudication will relate back to the date of presenta 
tion of the bankruptcy petition by reason sec 28 (7) 

Joint Debts: Where one member of a joint Hindu family- 
is declared insolvent the creditor must prove the whole debt 
m the Insolvencj Court and should not split up the debt as 
between the insolvent and the non insolvent members, Vithal 
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V Kam Chandrti, 19 X L R 12S AIR 1923 Nag 257 * 72 
IC 327 

Damages in* tort Damages m tort are iiro\ablc onlj" 
where the jiKlgmcnt >s signed before tlie date of the rcccumg 
order (admission of petition), Rc iVeiiinaH, (1S76) 3 Ch D 494. 
Cf Lx {'OTlc Green, 2 D & C 713 . Lx i'arlc HVs/coff, LR 
q Ch Ap 626 ^ 

Expenses of Administration — See Official Triislcc v, 
Kiircn Gopal, 34 C W N 751 51 C L J 392 


Annulment of adjudication 


35. [§ 42 (1)] Where, in the opinion of the 
Court, a debtor ought not to 
,„£.'L‘oi Stncj have been adjudged insolvent, 
or where it is proved to the 
sntistnotion ot the Court that the debts of tlie 
insolvent have been paid in full, the Court shall, 
on the application of the debtor, or of any other 
person mteiestcd, by order in writing, annul the 
adjudication, and the Court may of its own motion 
or on application made by the Receiver or any 
creditor annul any adjudication made on the peti- 
tion of a debtor who was, by reason of the provi- 
sions of sub-section (s) of section 10, not entitled 
to present such petition'' 


Amendment of 1927 I’lde tile footnotes The nmcntl- 
inent IS \irtuaU\ superfluous, because an adjudication in con* 
tra\cutioii of «;cc lO (2) is one which sliould not ha\e been 
m'vdc and xs such is liable lo awuwlmcnt wwder the opening 
words of this ‘cction Thi onlj difftrcnce iin Ic bj the amtnd- 
intnt, honcNcr is tint it permits the Court to net suo moitt, 
wlnle under the first jnrt of the section, the Court can move to 
annul onh on the application of the iier'-on interested 


Thit 5 ccfton corresponds to section 42 (rf of the Aci of 
1Q07 and to see 29 of the Cnglish Bnnkniptcj Act, 1914 It 
mnlcs provision for the annulment of an adjudication order 
There arc three grotimls for oiiiiulhiig an ndjudicntion order 
under tins section, T«r, (a) Where in the opinion of the Court, 


• The lire* in itslifs haer l-ccn aitited J)> the Anicndms Act 
\I <■' If):; thi* ameinlmrnl the pf«\l«ofw rf tin* Vet are I ronsht 

trio line Kith the amendments nade In sec 21 of the I'reai 'encj Tokos 
hi»olTeDC7 Act—l IJe Slalftnrnts cf on f 
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a debtor oncht not to ha\e been adjudged an insolvent, (b) 
where the debts of the msoKent are paid in full and the fict 
of such pa\Tnent is satisfactonU pro\ed before the Court , (c) 
where the adjudication was in contravention of sec 10 (2), ante, 
an order of adjudication can be annulled under this section 
enh upon proof of the existence of one or both of the circuras 
tances herein specified Radhakissen v Ga»pat Ram 

’-.CLJ -•'0 N 936 34 I C yQ2 , Jam Lhan V Dat 

Ditto — P R 1Q15 29 I C 888 , Sesha(>’angflr V Ven'Lata 

Lha'am 31 I C 15 Where the debts of the insolvent have 
not been paid in full or it has not been established that the 
debtor was uii]ust}\ adjudged an insolvent, an order of annul- 
ment could not be made, Ramchandra v 91iama Charan, iS 
C W N 1052 19 C L J S3 21 I C 950 The Court has no 

jurisdiction to order an annulment under this section until all 
the debts due from the insolvent have been paid off, Dhaguan 
Stngh \ Chedtlal 3 O W N 296 99 I C 279 It is not open 
to the insolvent to contend that an order of annulment of ad- 
judication IS invalid mcrelj becau«e of want of notice to the 
creditors Rallukutly Paranthaih v Puthen PeeitKakkal 49 
L J 595 '*2 L W’ 542 \IR 1926 JIad 133 qi I C 144 
The occasions for exercising the power of annulling au adjudi 
ration hereunder on the ground that it ought not to have been 
made are more restricted than under the Prcsidencj Towns In 
solvcncv Act «ee Alamehnnanga Tha\arammal v Balusami, 
(ig’S) "M \y N 62 AIR 192S Mad 394 loS I C 208 Where 
an application of a creditor is dismissed under s 25 (i) supra, 
there can be no order of annulment under this section, Bahravi v 
^upadasa 121 I C 55 (Ivag ) Notice that this section uses the 
word “shall”, whereas the corresponding section of the English 
Statute (sec 29 of the Act of 1914) only gives a discretion to 
the Court 

Who can apply for annulment Such application can be 
made (a) b\ the debtor liimself, (6) bj anj other per'^on inter- 
ested So persons other than the cr^itors can also apply for 
annulment For in<tance, the insolvent’s transferee who is in 
terested in the annulment for his safety maj make an applica- 
tion under this section Tlie expression “anj other person” is 
wide enough to include a creditor Whoever makes the appli 
cation, It IS alwajs obligatorj upon the applicant to establish 
the existence ot' one or more of the circumstances mentionecf 
m this section, Mottlal v Gan^afram, 23 C L J 220 21 C W N 

936 

The first part of the section contemplates two 
contingencies for annulment of adjudication but does 
not indicate which persons are entitled to applj for 
annulment in which contingency For example, at 
the instance of a creditor a debtor is adjudged an insolvent 
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non IS it open to that petitioning creditor to turn round and sa} 
that he should not have been so adjudged and praj for annul- 
ment’ Perhaps that cannot be, for, the law never allows a 
person to approbate and reprobate, Cavcndtsh v Dacre, 31 Ch 
D 466 Similatlv, an adjudication, obtained on the debtor’s 
application, cannot be annulled at hts instance, for the law will 
not permit him to turn round and contend that the adjudica- 
tion order was improperlj obtained, Moiilal v Ganpat Ram, 
23 C L T 220 (222), supra It seems probable that though the 
adjudication has been at the instance of a creditor, such creditor 
can pray for annulment on the ground of full payment as in 
such a case the doctrine of Cavendish v Dacrc is not contra 
vened Similarlj, a debtor too can ask for annulment on the 
ground that he has fullj satisfied the claims of his creditors 
So, which person can apply for annulment m which contingencj 
will depend upon the circumstances of each case 

Notice Xotice of the motion for annulment should 
alwajs be given to parties likely to be afiectcd b> It Cf (1893) 
2 Q B 219 , Robson, p 226 , also the cases at p 108, under 
the heading "Notice " 

Madras Insolvency Rules Under Rule 26 of 0 HI of 
Madras Insolvencj Rules, if an order of adjucation is made 
without service of the petition, the debtor ma> , within 8 davs 
after service of the order or such further time as allowed b> the 
Court, applj by notice oj molton supported bj an affidavit, to 
annul the order But where no notice of adjudication order is 
given, an application made more than S dajs thereafter will 
not be barred, Doraisuami \ Official Assignee, (1926) W 
N s68 

Ought not etc. In order to justify an order of annul 
ment hereunder it must be shown that the debtor ought not to 
have been adjudged insolvent and m order to show that one or 
other of the grounds mentioned below must be made out Cf Re 
Subrati Jan, 38 Bom 200 The words "ought not etc ’’ cover 
all the grounds mentioned in see 25 for which an insolvency 
petition can be dismissed under that section , though, it 
should be noticed that the section docs not specifically say any 
thing about the abuse of the processes of the Court, Velayuda 
\ ^uhramama, (192S) "M'WN 175 AIR 1928 Iliad 609 
I 109 1 C 636 Therefore, the reasons that prevail under sec 
I 25 for refusing an adjudication may justify an annulment under 
this section, Behan Sahu v Juther Mall, 38 I C S22 So an 
' adjudication can be annulled on the 

Aunulment for abuse ground of fraud, or that it was an abuse 
of the processes of the of the processes of the Court , Ex parte 
Pamter, Re Pamler, (189s) I Q B 82 , 
Re Bright, Ex parte II tngfield. and 
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lilcn, (1Q03) I K B 73S , Boalcr \ Poacr, (1910) 2 K. B 229 , 
Malchand \ Gof>al 44 Cal S99 25 C L J S3 21CWN 298, 
Rc Balia cliattd Seroigtc 27 CWN 739 (t case under the 
Presi T Insoh or on the Rromul that adjudication uas 

secured on a petition defccti\t m material respects, Ex f^cirtc 
Cooj7if>cs (iS — ) 5 Ch App 9~9, or upon allegations that the 
debtor has absconded which turn out to be untrue upon eiidence, 
Rc Bright 1903, I K B “35 or on the ground that the order of 
adjudication rvas made b\ a Court which had no jurisdiction, 
Ram Kama! \ BaiiJe of Bengal, 5 C \V N 91 , or on the ground 
that the order of adjudication ought not to ha\c been made and 
that the act of insohencx on nhich the order was based did 
not rcalh exist Karulhan Chctliar \ Raman Chettiar, AIR 
iQ-’O Mad 1159 '21 24 L W 486 9“ I C 590, or, on the 

ground of concealment of assets at the time of adjudication, 
Paiiiia! \ Mahadeo infra Read the observations of Mookerjee 
J m 25 C L J 53, at pp 8 S S9 “under the law of England 
question IS raised ■\ Court has jurisdiction to annul an order 
which It had no jurisdiction to make, RashniOKt v Ganoda, 20 
C L J 211 , so where an infant is adjudged an msohent, the 
Court has the power to aouul the adjudication, Jagmohan \ 
iiTish Babu 42 All 515 i8ALJ,6ii 58 I C 537 , 5 a«n>as» 

\ 42 Cal 225 Likewise, where a bankruptcy pro- 

ceeding was started against a dead person, as an m«ol\ent), the 
order of adjudication should be annulled, hx parte Getscl, Re 
Stranger, (1SS2) 22 Ch D 436 An adjudication can also be 
annulled on the ground that it was to extort money from the 
debtor, or that there arc no assets to be distributed or that it 
was obtained bj fraud, Ram Kamal \ Banh of Bengal, 5 
CWN 91 Cf Tulsidas Lallubhat \ Bharatkhand Cotton 
Mill Co , 39 Bom 47 Where adjudication follows from com- 
pliance with the requirements of the law, no objection can be 
urged with respect thereto on the ground that the insolvent 
abused the processes of the Court becau'e he had contracted 
debts in transactions on which he embarked without aiij capital 
or assets I c/aji<d/ia Aadar \ SMhraiiianta, (tq^S) M \\ N 
175 AIR 1928 Mad 609 109 I C 636 A Court while 

annulling an adjudication must find that the adjudication could 
not legallj or properlj have been made on the facts as exist- 
ing at the time of the adjudication Snb«eqt eiit misconduct on 
(fte psrt cf s pctitccticc sJwerfrf tarC fc aaciuHmcrrt cf 
cation. Jam Khan v Dc^t Dilta, 29 I C 8S8 77 P W R 19x5 
152 P L R 1915 Undue preference to one creditor is no 
ground for annulment of adjudication, Malchand v Gopal 
Chandra, 44 Cal , 899 25 C L J , 83 21 C W N 29S 39 I 

I C 199 The mere fact that an insolvent had transferred some 1 
of his properties to another before the vlate of Ins adjudication 1 
and had not stated that fact in his application for adjudica- 

/ 
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tion IS not a ground for annulment of adjudication nhere no 
fraudulent concealment of assets is involved, although it is 
undoubtedlj open to the Court to consider whether the transfer 
is voidable against the Receiver under the provisions of s 53 
Ramlal \ Mahadeo 5 O W N 89 3 Luck 323 AIR 1928 

Oudh, 404 no I C 113 

It IS no ground to annul an adjudication under this section 
to S'i> tliat the petitioner will «ubsequcntl> be able to pa> his 
debts in full or that his property is non transferable or that he 
has not made over his income to the Receiver or so forth, 
Jatnkhanv Dcii -7 P W R 1915 152 P L R 19x5 29 I C 
SSS Absence of available assets is no ground for annulling 
an adjudication Sbera v Gauga Ram 37 I C 214 i7iP\VR 
1916 E\en when all the creditors give their con'^ent to a com 
position or scheme of arrangement that will not be sufficient 
to justif} an order of annulment Mottlal v Ganpatram, 23 
CLJ 220 (2'’4) 2iC\VN 936 34 I C -92 The Court IS 

not bound bv the consent of all the creditors The creditors 
maj be careless of their best interests and the question of annul 
ment niaj involve larger issues of commercial moralitj and 
public interests So the Court before acceding to the creditor’s 
consent must consider whether the proposed «cheme is for the 
benefit of the creditors as a whole whether it is conducive or 
detrimental to the commercial moralitj of the countrj, whether 
It IS hkelj to imperil the interests of the future creihtors , 
see Rc Hester (rSSg) 32 Q B D 632 Re Flnton '1893) 2 Q B 
219 Read the observations of Lord Esher M R Bowen L J 
and Frv L J quoted at pp 223 24 of '•3 C L J The language 
of the section is somewhat vague and it seems that it has 
designedlj been made 'o in order that the Court may be able 
to do full and complete justice sec 22 Q B D 632 'Cave J ) 

Paid in full Full paj ment IS neces'arj othcrwi«e there 
can be no annulment Re Burnett Ex Porte O R (1S94) 

L J (Q B ) 423 Re heel (1905) 2 RB 666 followed in 
Re Subratt Jan 38 Bom 200 , therefore an annulment on paj 
ment of onlv some of the creditors is without jurisdiction and 
be ■fiTbe'w^ Bhngaan Singh v Chtidnl gg 1 C 277 
(Oudh) The word ‘ debts includes subsequent interest and 
therefore so long as «uch intere‘-t remains unpaid there is no 
full payment Muhammad Jbrahtm v Ram Chandra 48 All , 
”72 2<j A L J 244 (24 ) tnfra When an insolvent effects a 

composition with hts creditors in full discharge of all his 
liabilities he can no longer bt regarded as an insolvent, and 
consequentlj the insolveiicj proceedings should be dropped 
bj the Court Ram Ktsben v Mst Uinrao Btbi 33 I C 730 
So P \\ R igi6 There is no full pajment, simplj because the 
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creditors ha\e fjuen to the bankrupt absoliile release or coin- 
plclc and hdl discharge from their debts, and therefore there 
can be no annulment under this section on that ground, even 
though the creditors assent to it, Rc Gyll, Ex parte Board of 
Trade (1SS2) 5 Morr 272 Cf Rc Hester (iSSg) 22 QBD 
632 , Muhammad Ibrahtm \ Ram Chandra, 4S All , 272 24 

A. L J 244 AIR 1926 All, 280 92 I C 514, actual 

payment of the debts in full is essential, KottapaUi Bapayya v 
Oifictal Receiver of GuntuT (1920) il W N gro 57 M L J S17 
50 L W 1040 AIR 19^0 Mad 112 124 I C 134 A private 

airangement of the insohent to paj four annas in the rupee m 
full satisfaction of the claims of his creditors is not tantamount to 
full pai-ment and therefore cannot justifi an annulment under 
this section, Brccji Ktsbore \ Official Assignee, Madras, 43 JIad 
71 37 M L J '>44 52 I C 979 The section does not say 

anything about the mode of paiment The pajment ma> bej 
made bi the in«ohcnt himself or by some body else on hisf 
behalf The Court cannot refuse to annul an adjudication 
simply on the ground that the full paiment has not been made 
through the Official Recener, I elayudhain v Official Receiver,. 
sale 619 2“ L T 1^0 (1919) MW 622 Cf Behan] 

lal \ Harsukdas, 25 C W N ii" — in which it Ins been held 
that a paiment of annas eight in the rupee in full satisfaction 
of the claims of the creditors without the inten entioii of the 
Court or the Receiver after a scheme for composition has been 
rejected could not be recognised in insolvency proceedings 
Interest subsequent to the date of the adjudication though it 
cannot be taken into account at the time of the first distribution 
of the dmdends, is part of the debt and unless such interest 
also IS paid there is no full payment withm,the meamug of the 
section, Muhammad Ibrabtni v Ramchandra, supra 

Annulment of adjudication An order of adjudication 
can be annulled upon proof of one or both of the circumstances 
mentioned in this section Molilal v Ganpitram, 20 CLJ 
220 21 C W 936 The order of adjudication can also be 

annulled under sec 43 when the msoUent fails to apply for 
discharge witlim the time allowed b\ Court or under sec 39 
when a scheme is approied and accepted or under sec 36 to 
a\ Old concurrent orders ^ Court has no pow er to annul other 
wise than m exercise of the authority vested in it by the statute 
.Re Jde.sJe.'r, iiSSg'), 23 Q 3 T* Ss PjD.vSe.f z Q3 3 

S> Motilal V Gaii/’afroHi, 23 CLJ 220 ^2'*2) _i C \V ^ 
936 The discretion of the Court in annulling adjudication 
cannot be limited except in manner provided by the statute, 
A6dt</ Anddiii v Mutual Indemnity Finance Corpn 51 C L 
J 545 Therefore, an order of annulment must refer to some 
section or other of this Act This section 'ays “the Court shall 
annul,” whereas the corresponding section (sec 29) of the 
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English Bankruptcy Act, 1914, uses the uord "may” This 
%ariation in the phraseologies of the Indian and English statutes 
may be made the foundation of a possible contention that uhen 
one or more of the circumstances specified in this section is or 
are established, an Indian Court cannot refuse to make an order 
of annulment Cf MoUlal, Radha Ktshen v Ganpat Ram, 23 
C E J 220 21 C W N 936 34 I C 792 An adjudication 

cannot be annulled for failure to deposit costs of publication 
under s 50, Har Kishore v Masum Alt, 6 O W N 1093 AIR 
1930 Oudh 53 124 I C 368 It seems that an order of annul- 

ment cannot be made b5’ the Court stio motu there must be 
some application either bj the debtor or by some interested 
person The order of annulment must be in rfniing Annulment 
of adjudication has not the same effect as a discharge, Khaltl'ttl 
Rahman \ Ram ^anip 8 LLJ 286 AIR 1926 Lah 4S9 
95 I C 204 Therefore, an order of annulment cannot prevent 
a creditor who has not proved his debt from proceeding to 
enforce it in a Civil Court, Motumal Ktshindas v Ghanshamdas, 
AIR 1929 Smd 204 As to the effect of an annulment see 
sec 37, post A judgment vacating an order of adjudication 
passed against a person on the ground that he was not proved 
to be a partner of the insolvent firm is a negative judgment 
and amounts to nothing more than holding that sufBcient 
grounds have not been made out for adjudicating such person 
an insolvent Such a judgment ts not one in rem within s 4^ 
of the Evidence Act, Firm of Radhaktshen v Gangabai, 22 
L R 105 AIR 1928 Sind 121 no I C 730 

Which Court to annul when order of adjudication is 
made by an appellate Court The word "Court” always 
means the District Court , therefore the application for annul- 
ment should be made to the District Court notwithstanding 
the fact that the order of adjudication was made by the 
Appellate Court, contra 7 Mor 78 

Limitation There is no bar of limitation for application 
for annulment, Hansh Chandra v E I Coal Co , Ltd , 16 
C W N 733 (a case under the Presidency Act) Therefore an 
obyecUow on the grovmd that the appheatvon for armwfmewt 
was not made till after the lapse of a considerable time cannot 
be entertained for the first time on appeal, Ibid 

Appeal The order annulling adjudication is appealable 
to the High Court under sec 75 (a) and Schedule i Cf 
Mottlal V Ganpalram, supra In an appeal by the insolvent 
against on order refusing to annul an adjudication, the receiver 
and the petitioning creditor ought to be made respondents 
Comp E* parte ITard, fi&So) 15 Cli D 292 
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36 [§ 17] If in any case in which an order 

Power to cancel one of adjudication lias been made, 

of concurrent orders of it sliall be prOVCd tO the Court 

adjudication wMch such Order was made 

that insolvency proceedings are pending in another 
Court against the same debtor, and that the pro 
perty of the debtor can be more conveniently dis- 
tributed by such other Court, the Court may 
annul the adjudication or stay all vroceedinqs 
thereon 

The Section This is old section 17 uith slight verbal 
changes , see "Change of law" belou It empowers the Court 
to cancel an order of adjudication or to stay proceedings in the 
eient of multiple msolvencj proceedings against the debtor 
Before the Court can make an order under this section two 
conditions must be satisfied — (i) The adjudicating Court should 
be satisfied that the insoUencj proceedings are pendmg against 
the same debtor in another Court, (2) that the debtor’s property 
can be convenientlj distributed by such other Court Con 
current proceedings generallj lead to faction or conflict of 
juri'diction \Cf 5 rid/»<jr Clwidhitry v Mn£ntram, 3 Pat 357 
“SIC 620) and the present section serves to guard against 
that evil Where such a conflict of jurisdiction arises, it is 
but expedient that one Court should jield to another having 
regard to questions of convenience Read the observations of 
Alarten J m Re Maneckchand Vnehand, 47 Bom 275 
24 Bom L R 872 (ref to m 48 Mad 514) See also Rc 
Aranaiayal Sabapiitty, 21 Bom 297 The word "pending” 
makes the section look as if it does not contemplate an adjudi 
cation b}' the other Court That cannot be so, as is evident 
from the words "concurrent orders” la the marginal notes 
Therefore, pending must mean pending whether before or after 
adjudication bv the other Court This section should be read 
with sec 77, post It should be noticed that power has been 
gi\en hereunder to the Court to stay its own proceedings 
This IS so because a Court which has no power of supennten 
dence over another Court cannot interfere with the proceedings 
of that Court Cf 47 Bora 275 , 56 Cal 712 

W’here there are successive adjudications in insolvency by 
two Courts, the msoIvenCs properties vest m the Receiver 
appointed b}' the Court making tiie prior adjudication, and the 
subsequent adjudication does not operate to divest such Receiver 
of those properties When it is found convenient that the 
insolvent estate should be administered by the Court making 
the fitbsegnenf adjudication, steps should be taken to annul the 
prior adjudication, Official Assignee, Madras v Official Assignee, 
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Rangoon, 42 Mad, i2i 35 MLJ 533 24 MLJ 455 49 
I C 210 (relied on in 6i I C 300) Read the comments on this 
case in 37 I\I L J 34 (N I C) An order passed by the Bombay 
High Court under the Imiienal Act, 11 and 12 Victoria Cl 21, 
\estiiig the propertj of the debtor in the Official Assignee of 
Bomba> and passed subsequent!} to an order m insolvencj 
b} the ItisoU enc} Court at Amritsar had the effect 
of lasting the insolvent’s propert} in the Punjab m the 
Official Assignee of Bomba}, Official Assignee, Bombay \ 
Registrar Amritsar, S C C , 37 Cal, 418 14 CWN 569 

itCLJ 443 7AL3 357 12 Bom LR 395— foUoiied m 

40 Cal 78 It should be noticed that the jurisdiction of each 
Bdiihriiptci Court (under the English Act) is parti} local and 
partlj Impernl see Halsbitry's Lais oj England, Vol II, 
n 6 Cf Re Naoroji Sorabji, 33 Bom , 462 As regards its 
locil jurisdiction it is confined to classes of debtors uho, b} 
ihe c' press terms of the Act are made subject to its jurisdiction 
bi ic^iUence or domicile The tmfcnal nature of the junsdic 
tioi consists in this that it empowers an English Banhruptci 
Coi t to discharge debts whcreier contracted, i c to say, an 
order of di'schargfc b} an English Court will discharge a debt 
contracted m a Colon} or Colonial State, Bartley v Hodges, 
(1S6:) 30 L J Q B 352, and the provisions of the English Act 
as to vesting of propert} in the Receiver e\tend all over the 
Empire so tint upon the adpidication of an insolvent bj a 
BanhruptC} Court of England, even his Colonial properties vest 
in the Englisli Rccener, Callender Sykes Co \ Secreiary of 
Lagos €r Di les (1891) \C 460 Vide notes at p S» rf'de 

Change of Law The old Act defined the Court’s power 
111 these words— “The Court ma} rescind the order of adjudi^ 
cation and stnv all proceedings or dismiss the petition etc ’’ 
The present Act simply sajs that “the Court inaj aHiml the 
adjudication aud stay all proceedings *’ The language of the 
present section is more appropriate 

Another Court “Another Court” does not obviouslj 
mean a foreign Court It is doubtful whether “Court” here 
means on!} a Court exercising jurisdiction under this Act 
Under the repealed Act the word “Court” alwajs meant a 
Court exercising junsdiction under the Act But that defini* 
tion having been omitted (see p 12, ante), ‘another Court’ ma> 
now refer to a Court under the Prcsidenc} -towns InsoUenc} 
Act It should however be noted that the jurisdictions, con 
ferred b} this Act V of 1920 and Act III of 1909 are distinct 
and cases of one jurisdiction cannot be transferred to and 
dealt with b} Courts under the other jurisdiction, Sremivassa- 
\ Official Assignee of Madras, 38 Mad , 472 25 M L J , 299 

14 M L T JS4 (1913) M W N , 1004, cited at p 5 Cf SosJoon 
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\ GosJo 31 C W N S47 in n>liich it was held tint a District 
Court uas a Court of concurrent jurisdiction with the HirIi 
C ourt in Its insoUencj jurisdiction and the latter had no power 
to interfere with proceedings before the former Cf Ashutosh 
Ganguly \ 11 atsoH, 53 Cal 939 44 C L J 350 AIR 1927 
Cal 149 9S I C 116 , ^QTfll Ch Pal % Barlo u 6* Co , 56 Cal 
712 33 C W N 15 (F B ) But these cases have teen supersed- 
ed by sec iSA of the Presidency Act Vide p 4S0 vifra Each 
Court can stay its own proceedings, but cannot interfere with the 
proceedings m another Court, unless it has snpeniitendence over 
It, sec Rc Maijifc Chand I trcliatid, 47 Bom , 275 

Concurrent proceedings in and outside India Sec 
77 of the Act itself suggests the possibility of concurrent pro 
ceedings in different Courts The Judicial Committee have 
observed in Sash Atnbar Banerjee v HiirsooLdas, 31 C W N 
1002 46 C L J 57 29 Bom LR 1179 53 MLJ 114 
(1927) MWN S17 AIR 1927 PC 162 104 I C I (PC), 
that a previous adjudication by a District Court does not debar 
the High Court from making a further adjudication So the 
law as It stands now makes it quite possible for different Courts 
to pass concurrent adjudication order against the same insolvent 
and this section lays down the procedure that should be 
followed when different proceedings are taken in different 
Courts There mav, however, te circumstances m which it 
may be proper to allow the different proceedings to continue 
in the different Courts leaving it to them to decide ultimately 
which of them should annul the order of adjudication made 
by It in accordance with the provisions hereof, hedarnalh v 
Fifni of Duarka Das Badrt Das, AIR 1928 Lah 848 109 

I C 648 Vtde notes under the next heading Annulment 
and stay contemplated herein must be by the Court having 
seism of the matter But, a High Court Judge sitting singly 
and exercising jurisdiction under the Presi -Tovvns-Insolv Act 
can order stay of proceedings in a District Court, see 
sec 18A of the Presidency Act Where there is concurrent 

adjudication by two Courts one Court cannot legally pass a 
conditional order of discharge without reference to the pro 
ceedmg pending in the other Court, as its effect would be 
to discharge the insolvent from all debts provable in insolvency, 
Rustomjee Dorabjee v K D Drolliers 53 Cal 866 44 C L J 
454 AIR 1927 Cal 163 99 I C 736 Where there is a 
bankruptcy in another country , the Court here has a cfiscrefion 
to allow or refuse an adjudication Sec Re Aranazayal 
Sabaputhy, 21 Bom 297 , also 31 Cal 761, supra The object 
of a local adjudication, notwithstanding a previous adjudication 
elsewhere is to preserve the local assets, leaving, for further 
determination, the qviestion m which Court such assets are to 
be administered, Ibid In this connection see also ^oLohanta 
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S/iccir Bank Ltd \ Curlcnder & Co , 43 Cl,] 436 AIR 
1026 Cal S9S 96 I C 459 , Ex i>arle Me CiiUoch (iSSo) 

I R 14 Ch D 716 , Lx parte Rqhfnsan supra Rc Arlola 
(1*^90) •’4 Q B D 640 

May Amulmeiit under this section is in the discretion 
of the Coi rt The rule laid down here is one of convenience 
So It has teen held that where there is a conflict between 
different Courts as to jurisdiction in insolvency cases, one 
Court sho lid haxing regard to qucsltons of comentence, jield 
to another as it maj not be ji st or equitable to allow pro 
ceedintjs m Loth Courts to tjo on conciirrentlj , In re T1 i//ta»i 

II alson 31 Cal , 761 8 C W N 553 Cf Lx parte Robinson, 
(1SS3) '•2 Ch D S16 Rc Arlola, (1890) 24 Q B D 640 But 
tliat does not mean that a prevnoiis adjudication order bj 
another Court (saj of Madras) will oust the, jurisdiction of the 
Court (sav of Bombav ) to adjudicate the insolvent over asiin 
at the instance of a local creditor Rc Arafiai,ayal, 21 Bom , 
'*9' referred to m 31 Cal 761, supra 

Who IS to apply The section is silent as to who is to 
move the Court hereunder It seems from the language of the 
section tint both the creditor and the debtor can move for 
anniilment under this section It seems that the Court can act 
even 5110 motu provided the two conditions as to pcndenc) 
and coincntcncc are established bj proof ^ 

37 [§ 42 (2) & (3)] (!) Where on adjudica 

tion IS aanulled, nil sales aib"! 
^rtocflcdioRs on annul dispositions of piopDity and 
payments duly made, and all 
acts theietofoie done by the Couit or receiver, shall 
be valid but subject as afoiesaid, the pioperU 
of the debtor who was adjudged insolvent shall 
vest in such person as the Court may appoint, 01 , 
in default of any such appointment, shall revert to 
the debtor to the extent of his right or interest 
therein on such conditions (if an^v) ns the Court 
may by order in writing, declare 

(5) Notice of every order annulling an adjiidi 
ration shall be published in the local official Gnrettc 
and in such other manner as may be piesoribod 

Principle of the Section This is section 4-’ (2) nnd 
(>) of Act III of 1907 and corresponds to sec 29 (2) of the 
I’niikruptcj Act, 1914 It vnlidrtes all the nets done bv the 
Court or the Receiver liefore the 'iniiitlincnt of the ^<1JU<hc^tlon 
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order But for this section, there would have been some room 
for the contention that an annulment order would have the 
effect of restoring the itahis quo of the parties affected by the 
in«ol\ encv proceedings After the commencement of the insol 
^e^c'\ proceedings, the Court or the Receiver mav take various 
actions, ma\ collect the assets of the insolvent and may dis 
tribute them among the creditors , so if a subsequent annulment 
be taken as invalidating all these interim proceedings consider 
able confusion, nav much hardship, mav result All these con 
siderations have necessitated the provision herein made Now 
the position is that subject to the conditions of this section or 
the conditions imposed by the Court, a debtor whose bank- 
ruptcy IS set aside is remitted to his ongmal condition, read 
the observations of Cockbiirn CJ in Baiiy v Johnso7i LR 
■'Ey 263 Cf Raniaramt \ 3 /urugesa, 20 Mad , 452, followed 
m 2" Mad , “ 13 M E J 372 An annulment of adjudication 
under this section will not, however, have the effect of mvali i 
dating or prejudicing the acts previously done by the Receiver I 
or the Court, Mannu/al v Nairn Kumar, tnfra Rejection of 
proof IS an act done within the meaning of the section and 
therefore such rejection will bar a 
Ansnlment do«s not claim for the debt after annulment in 
revive a rejected claim asmuch as the rejection survives or 
operates even after annulment Bra7tdon 
V Me Henry (1891) x Q B 538 Cf (1895) i Q B S53 A 
suit instituted by the Receiver m respect of the insolvent estate 
does not become infructuous by reason of annulment of adjudi 
cation pendente hte Mannulal v Neltn Kumar 41 All 200 
t6 A L J 93S 4$ I C 443, (distinguished in 3 Rang 201, 

in/ra so a proceeding started under s 54 by the Receiver may 
be continued notwithstanding the annulment of adjudication, 
Jeihap Peraji Firm v Knsbnayya 52 Mad 648 29 L W 649 

(1929) “MW Is 489 5- MLJ 116 The word 'acts” 

is wide enough to include Receiver’s act of avoidance under 
s 54 So it has been said that an annulment of adjudication 
does not tpso facto m all cases put an end to the insolvency 
proceedings, Ponniisamt Chelitar v Kalta Penimal Naicker 
AIR 1929 Mad 480 113 I C 550 The section also enables 

the Court to prevent the immediate return of the property to 
the in«ol\ent as a result of the annulment and to sequester it 
/jv ths ultimate beneSt ef the creAtevs lyjrcvv an eil/udieatiei! 

IS annulled the Court should with a view to protect the credi 
tors, pass an order under this section vesting the property in a 
person appomted by it, Roop Naratn v 7 vi«e Co AIR 
1926 Lab 3“o 94 I C •’34 Shoidan Lacinm Karain v Bahtr' 

duT Chand AIR 1927 Lah 914 100 I C 13” Cf Motha 

ram Haidalraiii v Pahlajrai Gopaldas 19 S L R 2S6 AIR 
1925 Sind 159 80 I C 141 , Chtnnasuainy PtUai, In re, 

16 
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(1929) jr W K S09 , also Mating Hmc \ U Po Sctk, 3 Ranc 
201 AIR 1925 Rang 301 86 I C 324 Though the annul* 

-mcnt of msoUencj puts an end to the insolvency proceedings 
ogamst the insolvent, the InsoUencj Court still retains sufficient 
•control over the insolvent’s estate , under this section the Court 
lias ample jurisdiction to appoint a person and to vest the insol 
vent’s property in him, see Somasundaram v Pena Kanippan, 
58 M L J 658 31 L W 546 But where no appointment is 

made and no condition is imposed, the property reverts to the 
insolvent unconditionally, 3 Rang 201, supra And m respect 
of the property still m the hands of the Receiver there will be 
a resulting trust for the benefit of the insolvent, (1921) i K B 
488 (tnfra) , see also Amnagtn Mtidahar v Official Receiver, 
tnfra “An order vesting the property in some person other 
than the bankrupt mav be necessary for the purpose of securing 
or bringing about the fulfilment of any condition on which.the 
annulment is based", Flower v Lymeregts Corporation (1921) 
I K B 488 Under the English law when the debtor tabes back 
the property it is subject to the equities which existed against 
the Receiver, Mackintosh v Hardtnghani, 15 Ch D 3S7 

If any part of the assets be lost by any of the acts afore- 
said, there is no help , but the insolvent will have a right m 
the reversion, and the surplus or residue after deductmg the 
Receiver’s costs will revest m the debtor, Mulchand v Raffihar, 
'>3 A L J 975 AIR 1925 All 735 SS I C 544> and where 
such surplus is in the hand of a Receiver he should hold the 
same for the insolvent debtor’s benefit, Arunagtri v Official 
Recciier, (1926) M W N 950 98 I C 1060 

Where, subsequent to the institution of a suit by the 
Receiver against the partners of the insolvent in respect of 
their allegad liability to the latter, the adjudication order was 
annulled, held that the suit did not abate on the insolvency 
being annulled, but might be earned on by the insolvent him 
self, if not by the Receiver, Monniilal v Nelm Kumar, 41 AU , 
200 16 A L J 938 48 I C 443 Where the sole plaintiff in 

a suit being adjudicated insolvent and Receiver not being on 
the record, the suit was dismissed it could be restored upon 
annulment of his adjudication^ htssen Gopal v SuUal Karnani, 
53 Cal , 844 

Notwithstanding the annulment, the compositions or 
schemes of arrangement remain as thev were under the bank 
ruptcy , West v Baker, x E-s. D 44 , Ex parte Lennard, 1 Ch 
D 177 

Vest A regular vesting order should be made, the effect 
of winch will be to divest the Receiver in whom the property 
vested under •'ec 28 ’2) Ihe word “por«on’’ '■hovs that he 

y be a person other than the Receiver, 1 e , a stranger or a 
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third partv , such person is not necessarily a receiver in the 
sense, in which that term has been used in this Act and the 
pronsions of secs 56 and 59 will not applj to him, although 
he IS charged with the orduiaiy obligations of a trustee Comp 
A B Miller \ -ibtnash Cbunder, 4 C W N 7S5 , Motharam \ 
Pahla^rai, Sol C 141 (Sind) The object of \ esting the property 
in a "Stranger is to place it bejond the clutches of the msoUent, 
and to render it aiailable for distribution among the creditors 
A per&on in whom the propertj of an insolvent is vested here 
under has power to sell the property and distribute it amongst 
the creditors, Bag Ram \ Chanan Mai, 10 Lah L J i 2 o 
AIR 192S Lah 453 loS I C 603 

Position of the Receiver on Annulment An annul 
ment does not necessarily relieve the receiver of all his duties, 
-iide above Where the annulment is unconditional, the pro- 
perty goes bach to the debtor, and the receiver’s proceeding 
under sec 53 becomes infructuous, see Maung time v U Po 
Seik, ^ Rang 201 (SK/>ra) , see also Shoidan Lachmi Narain's 
case above But according to the Madras High Court a pro- 
ceeding under s 54 may be continued notwithstanding the 
annulment, Mad 648, supra So it would not be proper 
for a Court to make an uni.ondttional order of annulment with 
out previous notice to the receiver, see S K ^4 J? Firm v 
Mating Pail, b Bur L J 44 AIR iq 2“ Rang r"3 101 I C 
5S9 \s to the receiver’s costs and the surplus in his hands, 
see 23 A L J 975 and 98 I C 1060, supra As to suit instituted 
bv the Receiver, see 41 All 200, supra 

Sub-sec. ( 2 ) Notice of the order of annulment must be 
published in the local Official Gazette and also in such other 
manner as may be prescribed 

Question of Limitation in relation to annulment If 

the receiver allows a claim to get time-barred because of his 
omission to enforce it, the claim is not revived or disentangled 
from limitation on annulment, Markmck v Hardiiig/jain, 15 
Ch D 339 

Appeal An appeal from an order declaring the condi 
tions on which the debtor’s property shall revert to him on 
annulment of adjudication hes to the High Court, see Sec 75 
(.2I, and Schedule I See also Shoidan Lachmi Narain v 
Bahadur Chand, AIR 1927 Lah 914 100 I C 137 

Compositions and schemes of arrangement 
38. [§ 27 (1), (2). (3), (4), (5)] (2) Where a 
debtor, after the making of an 
Compositions and order of adiudication, submits 

schemes of arrangement , i ’ , . 

a proposal for a compositron m 
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satisfaction of his deb^ or a proposal for a scheme- 
of arrangement orSis affairs, the Court shall fir 
a date for the consideration of the proposal, and 
shall issue a notice to all creditors in such manner 
as may be prescribed 

{ 2 ) If, on the consideration of the proposal, a 
majority in number and three fourths in value of 
all the creditors whose debts are proved and who 
are* present in person or by pleader, resolve to 
accept the proposal the same shall be deemed to 
be duly accepted by the creditors 

( 5 ) The debtor may at the meeting amend the 
terms of his proposal if the amendment is in the 
opinion of the Court c<dculated to benefit the 
general body of creditois 

(4) Wheie the Court is of opinion, after hear- 
ing the repoit of the lecener, if a recenei has been 
appointed and after considering anv objections 
which ma 3 be made by oi on behalf of any 
creditor, that the terms of tlie proposal are not 
reasonable or are not calculated to benefit the 
general body of creditors, the Court shall lefuse to 
appioie the proposal 

(5) If any facts are pro\ed on proof of which 
the Couit would be required either to refuse, 
suspend or attach conditions to the debtor’s dis 
charge the Court shall refuse to approve the pro 
posal unless it pi o\ ides reasonable security for 
payment of not loss than six annas in the lupee 
on all the unsecuied debts piovable against the 
debtoi’s estate 

(^) [§ 27 (9)1 ^o composition 01 scheme shall 
be appro% ed by the Court which does not proA ide 
for the pa^ment in priority to other debts of all 
debts directed to be so paid in the distribution of 
the property of an insohent 

{ 7 ) [§27 (0)] In any other case the Court may 
cithci approve 01 lefiise to appTo\e the pioposnl 
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This IS see 2 (i) (2) {3) (4) (s) (9) & (6) of the Act of 190 
Compare this section -uith sec 16 of the Cng Bankruptcy Act 
1914 It does not contemplate en<Juir5 into the debts bj the 
■Receucr instead of bj the Court Re Assomal 4 SLR 2"’'’ 

9 IC - 4 

This section la\s down the procedure uhich the Court is 
-to follou when a debtor after the maf \ng of an adjudication 
order submits a proposal for Composition in satisfaction of his 
•debts As to whether the representatives of a deceased debtor 
ha\e locus standi to submit a proposal for composition see 
Sripat Singh \ Prod\al Kumar 48 Cal 87 S"' I C 810 A 

•composition is an agreement between the debtor and his creditors 
bi which the latter agree to accept smaller amounts in full 
satisfaction of their claims Re Hutton 18 2) 7 Ch App 723 
The dutj of the Court on receiving the scheme is to la> it 
"before the creditors after issuing the necessary notices to them 
The ne\t step is to ascertain their views at a meeting convened 
under the provisions of the section If a majority m number 
and three fourths in value of all the creditors whose debts are 
proved and who are present m person or by pleader resolve to 
accept the proposal the Court should note down that the 
proposal IS dulv accepted by the creditors But if on a considera 
tion of the proposal there is not a majority m number and 
three fourths in value of all the creditors whose debts are 
proved and who are present in person or by pleader in favour 
of the acceptance of the scheme the proposal will stand rejected 
whatever be the opinion of the Court as to its merits When 
the scheme has been dul> accepted by the creditors it is the 
dutv of the Court to consider whether it shall or shall not 
approve t)ie proposal The fact that the proposal is approved 
bj the creditors does not involve its approval bj the Court 
Shafiq u Zaman v Deputy Ccmmisstoncrs 30 I C 694 s c rS 
O C 125 The procedure of this section must be strictly 
followed otherwise the arrangement will not be binding upon 
the creditors and will not operate as a legal composition 
Mill ammad Asadullak v Sant Ran i Lab 247 AIR 19 6 
Lab 87 89 I C 740 Cf Bnjtktshore Lai v Oj^cial Assignee 

Madras 43 Mad 71 37 M L J 244 (1919} M W N 795 

There can never be a scheme against the wishes of a debtor 
because the verv essence of a scheme is that it origmates with 
a proposal emanating from the debtor himself Cf Ex parte 
Iv. tz Cl-ivk QliO Tb* ’i’.w'iv. <g; 

force of a composition is derived not from the assent 
of the creditors but from the Court s approval under the 
autliontj of this section Khalil ul Rahman v Ram Sarup 
8 L L J 286 AIR 1926 Lah 489 95 I C 204 So a mere 

xepreseutation to the Court that a certain scheme has been 
accepted bj the creditors out of Court will not be recognis- 
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in baokruptc) proceedings Behan I al \ Harsithdas 25 C W X 
13? 61 I C 904 An arrangement for 

Composition out of full discharge on pat-ment of 4 as in 
Court the rupee without compliance uith the 

prescribed procedure is no composition, 
see Brt] I\ishorc Lai’s case supra The Court has a dut^ to 
protect the creditors against themseUes and can therefore 
teto a proposal assented to bj the creditors In rc Burr, (1892) 
2 Q B 467 (472) , Cx parte Campbell, (1SS3) 15 Q B P 213, 
The coinposthon is not binding upon the creditors not included 
in the schedule ^ee Khalil ut Bahman’s case See also 
\ 87 I C 348, atcd at p '•5'* post Note that the section simply 
uses the word "debts" and not “proied debts or debts entered 
in the schedule" Cf Muhammad Ibrahim \ Ram Chandra, 
48 All 27a 24 A L J 244 (-4") 92 I C S14 -^n insolvent 

debtor cannot make anj pavment to his creditors behind the 
back of the OfHcnl Receiver, Re Subramantan Chclty Sons, 
(i 9'>6) "Nr W Js 7S4 In the case of composition with the 
principal debtor with the approval of the Court, the suret> is 
not therebj discharged Bombay Co Lid v Official Assignee, 

44 fi92i) ^[WN ^81 40 MLJ 404 63 I C 

172 As to the effect of an assignment bv the debtor b> means 
of a trust deed for the benefit of his creditors see Lai Chand 
V Nussainio Maino, AIR 1926 Sind, 7S 97 I C 257 It 
should be noticed that the scheme of the section is to make a 
distinction between a composition and a scheme of arrangement 
Cf (1883) 25 Ch D 266 

Sub-sec. ( 1 ) : After the making In the Act of 150" 
we had the following words, "Whether before or after the 
making of an order etc " Whereas m the present ^ct we have 
‘ -Vfter the making of an order etc " The word "before" has 
been omitted so the composition or the scheme cannot at all 
be submitted before the adjudication orde” , "It is verv doubtful 
whether under the Prov Insolvencv •\ct the Court would have 
before it the nccessarv facts to justif3 i* m dealing with com 
positions or schemes pnor to adjudication It is therefor®" 
proposed to follow in tins respect the procedure under the 
Pre idenc) towns In«;r>l\ Act and allow compositions and 
''ivVA'iv’rtt.trtKm" \\0lt5 tm Clanstv'y 

Even under the old Act notwithstanding the word 
before " composition before adjudication was held to have 
been an impossibihtj , Fleming Sham v Sadiraw. 9 S L R iSi 
,2 I C 565 Likewise, it has been said that the question of 
aPhra.ing compo ition can arise onlj o//rr adjudication, Rc 
AssomaJ, 4 S LR 222 9IC “24 Cf £v par/c Rogfri, (iS^l}) 
13QBD 4jS See “Change of Law" under sec 33 at p 2 is» 
ante 
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Composition deed — denotes a transiction entered into 
b\ a debtor or insolvent, m cmbarras’ied circumstances, with 
his creditors with the object of pajinq the litter a composition 
upon their claims Vtikchand v '•S Bora 364 It is 

not equivalent to 1 convevance or to trust deed though a trust e 
IS appointed bv the debtor with the consent of the creditors 
(Ibid) \ composition deed for the benefit of all the creditors 
not compri'iiig the whole of the property of the judgment 
debtor IS not voi1 if the tnnsaction is fair and bonafide and 
tabes place m the ordinary course of busiuc«s or upon the 
pressure of the creditors It docs not become void b> the 
circumstmces that it is signed b> some onlj of the creditors 
and that among them are some whose debts are barred by 
limitation It is not invalidated bv the subsequent striking off 
the in«ol\cncv petition hothaudarauia v Murugesam, -.7 Mad 
72 13 AI L J a Some side-hght may be obtained regarding 

this matter from MonindTa Chandra V Lai Mohan 56 Cal 940 
49CLJ •’12 AIR 1929 Cal 3 s 8 If the composition 
becomes invalid b\ reason of umt of notice on a creditor the 
latter is not debarred from attaching his debtors properties 
Afti/iaiiuiiad Isaditlla/i \ Sant Ram i Lah 249 AIR 19^6 
Lah S Sy I C 40 sxtpra 

Notice Mhen the debtor has submitted his proposal 
under sub sec (i the Court shall fix a date for consideration 
of the proposal and «hall is«ue a notice to all the creditors of the 
insolvent This notice shall be served in such manner as may 
be prescribed Under the Act of 190" such a notice bad to be 
published in the local official Oarette but that provision has 
been removed from the pre'^eot section When the requisite 
notice is not giv en to all the creditors the composition becomes 
invalid 'iluhainmad Asadullah \/ Sant Ram supra Cf Sbafiq 
11 •’ainaii v Dipiifi CammisJiOKCM 18 O C i->5 30 I C 694 

Fix a date From the language of sub sec (2I it seems 
that the date has to be fixed «ome time after the creditors have 
proved their debt« 

Sub-sec (2) This sub section and the next one indicate 
that there should be a creditors meeting for the consideration 
of the proposal submitted bj the insolvent If the creditors 
accept the proposal they should pa®s a resolution to that effect, 
and thereafter the same shall be deemed to be duly accepted 
hy the creditors within the purview of this section No credi I 
tor IS entitled to vote whose debt lias not been proved and who'e j 
name has not been admitted on the schedule by the Judge, 
Cl andan I al v khemraj 15 A L J 156 40 I C 156 This 
IS so because the composition is not founded on the total amount 
of debts provable but only on the debts actually proved in 1 
bankruptcy Cf Re £ A B (1902) i K. B 457 Where 
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a rcccmnR’ order is made aimmst a partner an\ creditor to 
rvliom that partner is indebted jointI\ with the other partners 
or an\ one of them ma\ pro\e liis debt for the purpose of \oting 
at an% meeting of creditors Damodir Das \ OfHctal Rccct er 
It I C 145 

The creditors who pass the resolution should (a) form a 
majorin in number and (&) hold three fourths of the total 
amount of debts proied Proof of debts means that the credi 
tor shall hate proved his debt in some of the waas prescnbed 
in sec 3 and his name shall haie been put b% the Court on 
the schedule of creditors Chandan 1 al \ Khcmraj 40 I C 
i;)6 ALJ rsb Both the abo\c requirements should be 
satisfied otherwise there will be no scope for the application 
of this sub section The creditors should be present m the 
meeting either 1 f'crson or b\ | reader Acceptance of the 
proposal b\ the creditor does not necessarily mean that the 
Court shall appro\e it If there is no majont-i m fayour of 
the proposal it wall stanl rejected wliateaer be the opinion of 
the Court on the merits Shafiq \ Dct'ut\ Conittitsstoncrs of 
ZJjrafca ill iSOC t oIC O94 No composition or 
scheme can be approy cd by the Court unless the requirements 
of sub-section (o) are fulfilled 

Sub sec (3) The debtor can propose amendment of the 
terms of his original proposal proyjded the Court considers it 
beneficial to the general bodj of creditors *^0 before such 
amendment a decision from the Court as to its beneficial charac 
ter has to be obtained If the amendment does not turn out 
to be 10 beneficial in the long run that will not ha\o the cfTect 
of nullifying the amendment if it is calculated to benefit at the 
time yyhen it 15 before the Court for consideration 

Sub sec. (4) (5) and (6) These «ub*sections lay down 
in which C3«cs the Court shall refuse to approye the debtors 
proposal 

The Court shall refuse such approyal — 
i) If the Court after hearing the report of the rccener (if 
any) and after hearing the objections of the creditors does not 
consider the debtor s proposal beneficial to the creditors 
iSub sec 4) Cl r r parte Campbell 15 DUD 

11) If such facts are jiroycd as yyall lead the Court either to 
refuse or suspend or attach conditions to the debtor s discharge 
proyaded the debtor s propo««il does not proyade reasonable 
security for payment of not less than si\ annas in the rupee 
on the total amount of the unsecureil debts (‘^ub <ec 5) 

(ill) No compromise or scheme shall be approyed by the 
Court which docs not proyidc for payment of the debts in the 
order jn yybich they are directed to be jiai 1 (Sub-sec 6) 
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In sanctioning a composition luuler siib sec (6) of this 
section a Court has a discretion m exercise thereof it should 
<>\annne whether the composition is reasonable and i\ell cal 
culated to benefit the general bod\ of creditors The majoritj 
of the creditors ma\ support the composition but that is not 
conclusive and the Court mav have to use its discretion to pro 
tect the creditors against themselves In using its discretion 
under this «ub-section the Court should act m the interests of 
commercial moralitv, Fleming Shat v Sadiraiu, 32 I C 565, 
sc Q SLR iSi The Court should enquire whether the 
scheme is or is not reasonable and whether it is or is not 
calculated to benefit the crethtors In tc Btschoff Shctni 
^1887) 19 Q B D a composition against the commercial 

or public nioralttv wall be refused, Cv pirtc Campbell, 15 
Q B D 213 consent of all the creditors is not b> itself neces 
sarih sufficient to jiistifv un order of annulment, Motilal v 
Ganpatram 23 C L J 220 2i C W \ 936 34 I C 792 K 
the composition or «cheme is mamfestlj the best thing for the 
creditors the Court will approve it. Ex ^attc KcarsJey, 18 


for m.r=0I. ' K B 

dact of debtor The Court will not refuse 

appiovaJ to a composition, which is 
otherwise good «impl\ because of slight acts of misconduct on 


the part of the debtor Re E A B 1902) 1 R B 457 "NIis- 
condui^t, unless flagrantlv against public policy will not justifj 
the Court s refusal to approve a projiosal, sec Re Burr, (1892) 


2 Q B 467 , also Re Gense, i Q B D 16S , /?e Botiomley 10 
Morr 262 If the Court does not consider a proposal fit to be 


approved he need not approve it, Ganga Sahai v ^ful.aTttm Ui, 
24 All 441 (451) AIR (1926) All 361 97 I C 556 The 

proposal approved bv the Court must be exactlj that accepted 


b> the creditors 


For cases, in which the Court must refuse an absolute dis 
charge, see sec 42 read with sec 41 ^2), cl (a) As to 
suspending or attaching conditions to the order of discharge 
see sec 41 (2), clauses (6) and (c) 

Sub’Sec (7) In an> other case (that is not heretofore 
provided for) the Court maj either approve of refuse to approve 
the proposal The Act here gives the Court a discretion which 
should be verj carefully exercised in the interests of the com 
mercial moralitv of the country Thus, for instance where 
the insolvent makes payments to some of bis creditors behind 
the back of the Receiver the Court will be justified in refusing 
sanction to the composition Re Siibramaniah Chctli (1926) 
MWN 7S4 AIR 1926 Alad 1166 24 L 6jS The 

approval of the Court required by the section is not an idle 
formalitj , it provides a ^feguard against imprudent as well as 
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Cf Rc Fleming Sha (, g Sh'R iSi 32 I C 56^ Ordtnanlj 
appro\al of a proposal should be irndc meaus of a format 
order , but there maj be circum'tances to signifv an approval 
l-\ xmpltcalion though no formal order has been made in that 
behalf Ganca Sahai \ Mtilaram Ah 24 ALJ 441 AIR 
I9''6 All 01 97 I C 556 

Secured Creditor A secured creditor is not afTectetT 
b\ a composition unless he consents to it, Jugmohan v Indra 
Chandra 65 I C S95 (Col) 59 I C 95 


Appeal Tlus section finds no mention in Sch I , there 
fore there is no appeal to the High Court as a matter of right, 
'o prciioui leaie has to be obtained for an appeal from an 
order under this section Ganga Sahai v Mukarram Ah 24 
■\ L J 441 9 I C 5^6 AIR 1926 All 361 For an appeal 

against the order of approial or refusal see 18 O C 125 30 

IC 694 


39. [§27 (-)] 

Order on approval 


If Ihe Court approves the pro 
posil, the terms shall be 
embodied in an order of the 


Court and the Court shall frame a schedule in 


accordance with the provisions of section 33, the 
Older of adjudication shall be annulled, and the 
prouimns of section S7 shall apply, and the com 
position or scheme shall be binding on all the 
creditors entered in the said schedule so far as 


iclates to anj debts entered therein 


This IS sec 2“ ( ) of the Act of rQO*- Compare it with 


sec it> I ) (n) of the Engh'h BankruptC5 Act 1914 


Consequences flowing from Composition When the 
Court approves the proposal if shall embodj the terms thereof 
in an order of the Court and shall frame a schedule in accord 
ance with the provisions of sec 33 and shall annul the order 
of adjudication and thereafter the validating provisions of 
sec i liall api ]v I ide notes and cases under that section 
Cf ( niign SoliQi V Miikarnm Alt 24 A L J 441 o" I C 556 
If no condition is attached the insolvent regains his normal 
I>ovvers and the receiver cannot any more carry on the proceed 
mgs initiated bv him (Official Isstgncc \ t^arayaiia Gouudan, 
\ I R 19 6 Mad iij o I C 67 When a composition 


\nnu1inent of actjndi 
canon and revesting of 
property m the insol 
vent 


resolution is approved it follows as a 
necc'sarj implication that the debtor 
will have power to deal vvath his estate 
so as to be able to pav the composition 


money Lx parte Allard, 16 Ch P 505 
By sav ing that the provasions of s 37 shall apply , the I egisla 
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ture must hate meant that instead of permitting return of the 
propertt to the insolvent the Court 
Courts control over might hate retained control oter the 
the insoh ent s affairs propertt for the purpo«e of cirrj mg 
out the «=chenie of composition Lx 
taric Moon, (i^'S ) iQ QBD 66g It is ctident that anj 
surplus remaining after satisfaction of the composition ttould 
belong to the debtor, rioJcr \ 1 /aior of I R Corpn 
I Iv B 44S 

It should be noticed that the section requires the Court to 
embodt the terms of a composition in an order and annul the 
order of adjudication (>£> tnd \ *ionha 1 i I C 063 Though 
the section 'ais that the fcimr shall be embodied m an order 
of the Court <5till it seems that an omission to do so will not 
\ntiate the Court s approaal of the terms or consequent annul 
ment of adjudication Bomha\ Lo I Id \ Official Issigiice 

44 "Nlad 3S1 M \V \ ■•Si 40 M L J 404 63 I C 

i'2 Ordinanh an annulment of adjudication under this sec 
tion upon approval of a scheme of composition does not put 
an end to the m«ol\ eeicv proceedings though the debtor s 
insohencv has therebv come to an end [Cf J r parte Llatk 
(16S4) 13 Q B D 4 t>] ^ creditor entered in the insolvency 

schedule raa> prove hts debt even after the annulment of the 
adjudication under this section and the insol\cnc> Court has 
jurisdiction to enforce an> pavment it ma\ order to be made 
to such creditor under the scheme of comj osition ev cn after the 
annulment havitreddi Ttmappa v Devasi Harpal (i9'>9l M 

W N 2’ a 6 M L ] 4oS 9 L W 2 \ I R 1929 Mad 

15" 115 IC S15 rontiiisaHii Chedtar v kalia Peruual 

\atcker AIR 1929 Mad 480 113 I C 550 ^ot onlv does 
the jurisdiction of the Court continue even after the approval 
of composition even the insolvent will have a locus standi to 
move the Court for reduction of a proof Lx parte Bacon 
(iSSi) 1“ Ch D 44 On an annulment of adjudication because 
of the debtor composing with liis crevlitors the petitioning 
creditor does not become liable to paj the costs of the OfTicial 
Receiver Arjan Das \ Fa il AIR ig-'g Lah 89 no I C 
305 When a third person stands surety for javment of divi 
dencls in accordance with a conijmsitiou on which an anmil 
ment of adjudication is based sich surety is bound to pay the 
dividend claimed by an after coming creditor proving, his debt 
after annulment, ibid The order cancelling adjudication under 
this section is quite distinct from an order of dischirge under 
sec 44 (2I Ram Sarup \ Shetkh hlalililRah lan infra 
Also Khalil ul Rahviatt \ Ram Sarup 8 L L J 286 2 Punj 
L R 588 AIR i 9'*6 Lah 480 95 I C •’04 The grant of 

permis^'icn to an insolvent to mortgage his 1 ropertj to one 
of his creditors and the subsequent filing of the proceedings 
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owing to the absence of the parties will not amount to an order 
annulling the adjudication under this section, Gozind \ Soiiba, 
supra The composition or scheme will be binding on all the 
cretlitors mentioned in the schedule framed under this section 
to the extent of the debts entered herein Fjde tujra, 7 Lah 
L J 15S A creditor, who docs not choose to take adiantage 
of the composition and to pro\e his debt for participation in 
the funds made available under the composition, is not bound 
to do so He maj take his chance and recover what he can in 
due course of law, Khali ul Rahvtati \ Ram Samp, supra As 
to when the Court should or should not approve the proposal 
see the notes under the preceding section 

Change of law The words “and the provisions of sec 
tion 37 shall applj,” are new, and for the effect of this provi 
Sion idc under that section , also 19 Q B t) 669, supra 

Shall be binding That is, thereafter the creditors wall 
not ho entitled to enforce aas farther claim nhetber b} action 
or otherwise, see Ex parte Milner Re Mtlner, (1885) 15 Q 
B D 60s , Ee E A B (igoa) i K B 457 

The composition or scheme is binding onlv on the creditors 
entered in the schedule, and not on the unscheduled ones, i?aiu 
Samp V Sheikh Khaltlul, 26 Punj L R 117 7 I.ah LJ 
158 AIR 1925 Lah 376 87 I C 348 , Menghaj v Virbhan 
das 17 S L R 300 AIR 1934 Sind 122 76 I C 250 , 

Khahl ul Rahman v Ram Samp, supra So on unscheduled 
creditor is at Iibcrtv to execute his decree, 7 Lah L J 13S 
87 I C 148 (supra) , on appeal — 8 LLJ aS6 AIR 1926 
Lah 4S9 95 I C 204 Even the holder of a mortgage-decree, 
if he IS a consenting partj to a composition sanctioned b> the 
Court, will be incompetent to go behind it unless the proceed 
mgs of the msolvencj Court arc set aside, Jugmohan \ Indra 
Chandra 59 I C 95 63 I C 895 (Cal ) A creditor whose 

name appears on the schedule is bound by the scheme, although 
he has not received an> benefit under it, Seaton \ Deerhusl 
(1S95) 1 Q B S53 A creditor bound bj the composition can 
not pursue anv other remedj than that provided for m s 40, 
below, In re Horij, {1886) i Ch 904 

Effect of composition with insolvent father in cas 
of joint decree against father and son After a decree 
for monev was obtained jointl> against father and son, the 
father was adjudicated an insolvent and he compounded the 
claim under the decree with the decree-holder and thereafter 
the son IS liable to the decree holder onlv for such portion of 
the decretal amount as has not alrcadj been realised b> the 
decree-holder m pursuance of the composition, .Imolak Chand 
V Bhag can Das, AIR 1927 All S*o 102 I C 193 (3) 
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40 [§27 (8)] If default is made in the pay 

ment of any instalment due in 
pUTSuancG of the composition 
or scheme or if it appears to 
the Court that the composition or scheme cannot 
pioceed \Mthout injustice or undue dela-y or that 
the appro\al of the Court was obtained by fiaud 
the Court maj if it thinks fit re adpidqe the 
debtor insohent and annul the composition or 
scheme but without prejudice to the validity of any 
transfer 01 pajment dulj made or of anything 
dulj done under 01 in pursuance of the composi 
tion or scheme When a debtor is re ad]udged 
insohent under this section all debts provable in 
othei respects vhich ha\e been contracted before 
the date of such re adjudication shall be pro\able 
in the insohency 

This IS old sec ■> and corresponds to sec 16 (6) of the 
Banhrupto ^ct 1914 It iro\ides for the aiuiulment of the 
composition or the «chtnie md tic re adjudication of the in 
sohent on the following grounds 

(0 if default is made m the paj*ment of any instalment 
due ra pursuance of the composition or scheme 
[Cf Rc Cfooni I Ch 695] or 

(11) if the composition or «cheme cannot proceed without 
injustice or undue dela5 

(ill) if the approval of the Court was obtained b> fraud 
Escept m the last case (that is in the case of fraud) the 
Court will not exercise the power of re adjudging the debtor 
an insohent if it can see plamly that the creditors can gam 
nothing bj it but will do so tf there is a p^obabllt^ of gam 
Lv parte Moo 1 ibS ) iq Q II D 66g If tl l creditors are 
induced I j false and fraudulent inisreprescntati ns of tbe 
insohent to accept a composition the transaction will be invalid 
and the creditors will be entitled to prove their claim Bel aty 
LqI \ HaTsukWas •’j CVv N 13 61 1 C 004 

Effect of the annulment of composition When the 
composition or scheme is annulled under this section the in 
solvents propertj forthwith \csts in the Official Receuer if 
there be no direction In the Court to the contrarj Fe Me 
Henrj Ex parte Me Denwtt (18SS) i Q R D 580 \fter 
such annulment tlie creditor can pro\e for thtir cnginal debts 
and not simply for what woild ha\c been due unlcr the com 
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position, parlc Gilbey, 8 Ch D 248 The annulment ^\^ 1 I 
also discharge a suretj for the composition from liabilit>, 
11 alien V Cook (rSSS) 40 Ch D 325 hvote that there is a 
lahdatiog clause in this section, bj urtue of uhich all inter 
mediate acts before the annulment of the composition or 
scheme uill stand good Cf 7 « re Herd}, (1896) i Ch 904 
When a debtor is re adjudged an insolvent under this sec 
tion all debts contracted before the date of re adjudication can 
be proved if tliej are provable mthin the meaning of section 34 

Discharge 

41. [§44 (1), (2)] (1) A debtoi may, at any 
time after the order of adj,udi 
Discharge cation, and shall, loithin the 

penod specified by the Court, 
apply to the Couit for an order of discharge, and 
the Court shall fix a day, notice wheieof shall be 
given in such mannei as may be presenbed, for 
hearing such application, and any objections which 
may be made thereto 

(2) Subject to the provisions of this section, the 
Couit may, after considering the objections of an\ 
cieditoi and where a iecei\cr h as been appoin ted, 
the leport of the receiver- 

fa) giant or lefuse an absolute order of dis 
charge, oi 

{h) suspend the operation of the older foi a 
specified time, or 

{c) grant an oider of dischaige subject to 
any conditions with icapect to any 
earnings oi income whicli may after 
’aTiTiiij btrfuifif dtitj Vi'itJ 
with respect to his nftei-acqiiiicd 
propel 

Tins IS *cc 44 ^r) (2) of the repealed Act Compare a 

with “Cl- 26 (2) of tile Bauhriiptcv Act, 191^ 

The Section This section and tin. next one la\ douu 
tlic limitation witlim winch the Court ‘5lioiild or should liot 
licdce III the order of discharge it further imjio'eH n dtitv on 
the Court to tabe into account certain circumstances at the 
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time of making such an order “The o\er-n(hng mtentioii o) 
the Legislature in all I^«oKcnc^ Acts is that the debtor on 
gmng up the ■u/ialf of his propcrt\ shall bo a free man again, 
able to earn his luelihood and having the ordinary inducement! 
to industrv Sometimes, it is not right tint the insoheiil 
should be free immcdiatclj , he must pass through a period ol 
probation and theoreticallv there nia> be cases 111 which he 
ought not to be free at all, hut prima facie he has to give uf 
everv thing of his and on doing that he is to be a free man ’ 
per Vaughan Williams L J Re Gaikell. 11904) 2KB 478 (4S2) 
73 L J KB 656, quoted in Siiaram v Redden, AIR ipst 

Cal 529 91 I C "60 and '^litlchand \ Offictal Receiver, 

[1930] A L J 316 124 I C 410 Under sub sec {2) 

the Court has the power to unconditionallj refuse £ 
discharge and that the onlv remedj of the m'olvent is to pre 
sent further applications for discharge at an> later time 

I clajiida \adar v Subramania PiUat, (192S) M W N I7S 
aIR 192S Mad b09 109 IC hvo Rut read the observe 

tms of Muker]i, J m Mulchand \ Official Receiver, supra 
litre on an application for discharge, (he Court in consulera 
tion of the fact that not even one anna in the rupee had beet 
paid although the application had a large business and that tin 
conduct of the banhiupt was rcproachable in man> respects 
rejected the samt, the High Court held that the lower Court’ 
order was not satis(actor> because it <lul not state that thi 
Court was onlj refusing an absolute order of discharge am 
not purport to have considered the advisability of granting : 
conditional di«charge or of suspending the operation of th 
order for a specified time, Mtil Chand s case, supra Readin; 
the section as a whole, it will be noticed that the Act does no 
make a discharge a matter of right but onlj a matter of di< 
cretiou, Cf (1SS7) 19 Q B D 182 , such di«cretion cannot readil 
be interfered with on appeal, (r8S6) 3 Mor 228, though i 
can be varied for good reason. Ex parte Castle il/ail Packet 
Co (1SS6) iS Q C D J54 

Change of Law Under the Act of 1907, the insolver 
could apply for discharge at any time after the order of ac 
judication, but under the pre«ent Act, the insolvent is to appl 
for discharge at any time after the order of adjudication an 
uilhin the Period speafied bv the Court Besides, the ol 
Act did not impose an> dutj on the insolvent to make an 
application for discharge at all, as tint Act used the wor 
may, but in the present Act we hive the word shall, whic 
makes it obligator) for an insolvent to applj for discharg 
within the 'pccificd time The breach of the dutv indicite 
bv the word “shill” involves the consequences ixmiteJ 01 
in see 43, infra. Ram AriWina, Ex parte, 4 Pat 51 AIR 
192s Pat 355 , see also Amjad Alt v Mohammad Ah, 4 C 
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WN 993 AIR 1927 Oudh, 506 105 IC 912 So under 

the old Act a person could remain an undischarged insolvent 
for ever But this is not permissible under the present Act, 
because if he does not appB for discharge within the time 
limit fixed bj the Court his adjudication is liable to be 
annulled under sec 43 This is the most vital change effected 
bj this neu enactment m the position of an insolvent Cf 
the most emphatic condemnation of the old sjstem bj Sir 
George Lowndes in his speech while introducing the Bill 
"The mam defect m the old Act Etc Etc ", quoted at p 92, 
ante Of course, within the specified time as fi^ed b> the 
Court, the insolvent has complete discretion to applj for dis- 
charge when he likes, 1 e at anj* twte, A 7 njad Alt \ MofiatJi 
ntad Alt, supra 

Procedure for discharge After the insolvent has 
made an application for discharge within the time specified 
111 the adjudication order or within such extended time as is 
granted him bj the Court under sec 27 (2), the Court shall 
fix a date for the hearing of the said 
Notice to creditors application and shall cause notice of 
such date to be served in the proscribed 
manner and then shall hear tlie objections (if anj) against 
the application and shall also hear the report of the Receiver, 
and thereafter siiall make one or other of the orders mentioned 
in the clauses (a), (6 ) and (c) of sub section 2 of this section 
The Court can also put such questions to the bankrupt as it 
thinks fit Cx parle Sharp (1893) 10 Morr 114 For the 
Report of the Recener xtde notes under sec 42 (2) From 

i thc hoguage of sec 27, it is clear that the party who can 
make the application for disiliarge iS the debtor and no one 
else felhaji Pirajt Ftrm v Krtshnay^a, 57 J.I L J ir6 

An agreement between a creditor and a debtor to the 
effect that the former will not oppose the debtor’s application 
for discharge is void \aoTOji v Kazt Sedick, 20 Bom, 636, 
go the creditor can oppose the grant of discharge notwith 
standing such agreement 

Sub sec ( 2 ) Subject to the provisions etc«— that is^ 
when the requirements of this section have been fulfilled 
From the u«e of the word ‘maj’’ it seems that the granting 
of an order of discharge is discrctionarj with the Court Poona 
fall V hanliaya I all 19 Cal, 730 Re Barker, (iSqo) 25 
Q B D 285 In exercising this discretion the Court will liave 
regard not to the interests of the creditors alone, but also to 
the interests of the public anti commercial nioralit> , Re Bad- 
cock, fx parte Badcock (1SS6) 3 Morr 138 Under s 41 nil 
that the Court can do is to suspend the operation of the order 
for a specified time or grant an order of discharge subject to- 
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an\ condition with respect to anj earamgs or income %%hich 
ma\ afterwards become due to the insolvent, or with respect 
to his after acquired property , but an order stating tliat he 
shall remain a bankrupt until he pajs a particular propor- 
tion in the rupee is a bad order, Ramzan v Mela Ram, AIR 
1929 Lab 461 Comp / }1 Gee \ S^ubfiaram, AIR 1929 
Pat» 1S4 iiS IC 3 j 2 Before passing an order of final dts 
charge under s 41, it is necessarj for a Court to examine 
the in«ol\ent and to be satisfied of certain facts which are to 
be found in s 42, GoPiraiii Bholica \ Dira] Mohan AIR 
1929 Cal 5-6 Before making an order under this section, 
the Court should consider the report of the Receiver (if any), 
Re an Laun 14 Mans 281 , the report ought to contain refer 
ence to the bankrupt’s conduct, Rc Os ell, 9 Mor 202, it is not 
howeier conclu«i\e, «b«d 

Absolute order of discharge As to the circums- 
tances under which the Court should refuse an absolute dis- 
charge, see sec 42, post The Court’s power in that behalf 
IS except m so far it is fettered bv the next section 

(s 4'*) Cf Re Barker 25 Q B D 285 An order of final dis- 
charge of an insohent under this section cannot be made with- 
out taking into consideration the facts stated in sec 42, infra, 
Goptram lihotica \ Biraj Mohan AIR 1929 Cal 576 123 

I C 748 As to circumstances which disentitle a bankrupt tc 
an absolute order of discharge see Re SuUsberger, 4 Jlorr 82 , 
Rc Heap, 4 Mor 314 An order refusing discharge does not by 
itself amount to an annulment of the insolvency The insol- 
Aenci continues till an express order of annulment is made, 
52 M L J 54 (notes) 

Suspend the operation of the Order The order here 
obvnously means the order of discharge The period of 
suspension should not be less than tuo years, Re Osnell, 
(1892) 9 Morr 202, inasmuch as suspension for a shortei 
period will scarcely be more than a nominal punishment 
There should be long suspensions in bad cases, Re Suabey 
(1897) 76 L T 534 Tbe period of suspension must be spcci 
fled and cannot be an indefinite one , see Cl (b) of this sub 
section 

The discretion of the Court with regard to the period of 
suspension under sub clause (6) or the conditions to be laid 
down under sub clause (c) with respect to any earnings or 
income which may thereafter become due to the insolvent, 
cannot be fettered by the provisions of sec 42 which refer 
only to sub-cl (a) , Debt Prosad v Allen Grant, 39 I C 916 
(All ) It IS incumbent upon the Court to exercise the dis 
cretion cautiously and judiciously, (/bid ) Before the Court 
makes an order of suspension tb^e must be reasonable pros- 

/ 
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•pccts that «ome available funds wil! be forthcoming, Re Jones 
a4 Q B D 589 Also see under the hcadin?, “Subject to the 
pronsions etc” abo^e It would be unfair to snsj'cnd the 
dischar#:e of an in«olient on account of an undetermined 
liabiht' which niip:ht ne\er ansc and the Court is not com 
pctent to make it a condition of the discharge that the msol 
lent should fumi«h accunti for the amount of this habibti, 
MtTza Ah \ Qtuidtri Khanam, 21 P L R 1919 50 I C 774 

•There can be no suspension of discharge to e\tort more than 
as in the rupee Cf Re kuincr, (1921) 3 K B 93 
A tluchargc suspended for a period autom-iticalli works out 
after the cvpirj of that period, uithout am further order of 
the Court, ibid at p roi (of the report) , sec also Bousjicld \ 
Doic, {1884) 27 Ch D 68“ 

Discharge does not put an end to Courtis powder to 
give directions as to distribution of assets An order 
of discharge does not pm an end to the bankriiptev proceed 
itigs nor does it put an end to the Court’s power to gwe 
directions as to the distribution of the as'ets Therefore 
where 0 secured creditor’s rights were ignored b> mistake and 
the proceeds of sale of the insolvent’s propertv were distn 
huted among the creditors the Court can, notwithstanding the 
discharge give directions at the instance of the mortgagee for 
satisfaction of the mortgage claim, A P S P P L Finn 
\ C A P C Firm 7 Rang 126 AIR 1929 Rang t6S 
117IC 5S2 Cf however /i*a»i;t ilfampoji \ Ghulam Musain, 
12 S L R 20 47 I C 771 

Effect of Refusal of Discharge on Petition for 
protection Every application for protection after refusal 
or suspension of discharge must be judged on its merits If 
the in<olvent has acted rccklesslj and dishonestJj the fact 
tliat he cannot pav is no reason for depriving the creditor 
of the power of punishing him bv attachment and impn^on 
meni to the extent the law allows A protection order is a 
privilege to be granted or withheld as the Court in its discre- 
tion mav determine \^niere the Court finds that the insolvcncv 
IS of a fiagrantlv ctiljrable kind, being the result of gross 
extravagance accompanied bv grave malpractices, and a total 
disregard of the creditors whose monev was squandered, 
protection should be rcfuscil, Mahomed Hajt \ Sh Abdul 
Rahiman, 40 Bom 461 

Pendency of case not terminated by refusal of DIi* 
charge The refusal of discharge to an insolvent is not 
iicccs'anlj a determination of the insohencv proceedings 
Cf Roj-e & Co Ltd v Tan Thcan Tatk 2 Kang 643 
AIR 1935 Rang 105 84 I C 909 
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>i8charge subject to conditions This section gues 
^ f O c Qourt a discretion similar to the discretion given in 
of the Eng Act to impose conditions for the payment 
balance of the liabilities -nhich will bind the insolvent 
fli'charge, iNaiiif Lai \ Girdhart Lai, 5 OWN 347 
'0 ''TiC Oudh, 263 109 IC 633 (2) The Court can 

j conditions as to future earnings hereunder while 
g an order of discharge, Jamanadas \ I'lnayak, 7 N L R 
^9 5 IC 69S Cf Stba Stibramanta v Thethcep^a, 47 JIad 

45 L J 166 (1923) MWN Sgs 75 I C 572, in 

0 HO' insohent was directed to place his after acquired 

rtj at the disposal of the Court subject to a reservation 
^>1 - 5 25/- per month for his own maintenance as well as 
that of his famih The Subordinate Courts should try to 
profit B} this example The Court has a discretion as to 
the conditions to be imposed, 39 I C 916, supra When there 
15 a reasonable chance of the insolvent acquiring new property 
(eg as a legaci), the discharge should be made conditional 
on his ginng some satisfaction to his creditors out of that 

1 propertj, comp In re Jonei, (1S90) 24 QBD 589 (594) 
The order of discharge subject to conditions cannot be made 
unless there is some reasonable probability of the insohent 
•coming into po«session of funds, see Rc James (rSqi) 8 
Jlorrell , 19 The condition as to future earnings or after 
acquired propertj senes a two fold purpose , it gnes something 
to the creditors and at the 'ame time it tests whether there 
IS an honest intention in the insohent to discharge his debts 
to the best of his abilitj, Poona Lall v Kanahaya Lall 19 
Cal 730 No such condition should, however, be imposed on 
the bankrupt as would cripple his power of earning, cee 
In re Jones, (1800) 24 Q B D 5S9 ^594) , In re John Roberts ^ 
Co , (1904) 2KB 299 1304) In the case of a conditional order 
of discharge, the dischage takes effect as soon as the condition 
is fulfilled, see In re Ha tkins, (1893) i Q B 890 

The entrj of judgment against an insohent in respect of 
a«scts provable under the Act will not be made a condition 
-of discharge unless the insolvent has an income more than 
sufEcicnt to keep his famih in the enjovment of the ordmarj 
neces'arics of life, Ibdn/ Karim \ Official Assignee, 28 Mad 
16S 

^ B — The powers of suspending, and of attaching 
conditions to an insolvent’s discharge maj be cxi.rcised 
concnrrenly see sec 42 (3) If a condition was improperh 
annexed it maj be ignored as a nullitv , see Kalhi Kutt^ 
Paiambath \ Puthen PeeltkaLkal, 22 L W 342 49 M L J 

595 AIR 1926 Mad 123 91 I C 144 , Ram Chandra \ 
Shama Charan, iS C W N 1052 19 C L J 83 21 I C 950 
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• Effect of Conditioned Discharge A conditional 
discharge does not necessarily imply an absolute acquittance, 
Nand Lai v Girdhart Lai, 5 O W N 349 AIR 1928 Oudh 
263 109 I C 633 The effect of a conditional discharge is 

not to terminate the Insolvent proceedings which remain 
pending , consequently, it does not debar an after coming 
creditor from proinng his debt m insolvency, Dabu Lai \ 
Khnsna Prosad, 4 Pat 12S AIR 1925 Pat 43S 6 Pat L T 
410 85 I C 543 

Discharge in case of concurrent adjudication by 
two Courts An order of discharge in case of concurrent 
adjudication by two Courts is bad, see 53 Cal 866 44 CLJ 
454 AIR 1927 Cal 163 09 I C 736, cited at p 239, ante 

Discharge by Foreign Court A discharge from debt 
or liability under the Bankruptcy laws of a foreign countrj or 
one of the British Colonies, such as Ceylon, where the debt or 
liabilitj was contracted is a valid discharge therefrom in 
British India The fact that the parties intended the debt to 
be paid in British India does not affect its validity, Jilagadhu 
Ptllat Roithcr v Asan Muhammadhti Routl CT, 9 L \V 855 
26 SI L T 88 51 I C 38 But see Lnlimtirdni v Punam 

Chand 45 Bom 550 22 Bom LR 1173 59 I C 444. ''hicli 

has held that an order of discharge granted by the Bomba> 
Court will be recognised by all British, Indian Courts, though 
not by a foreign Court Cf Yolobama Specie Dank Ltd v 
Curlender, 43 C L J 436 (447) AIR 1926 Cal S98 96 

I C 459 

Power to review or revoke discharge A Bank 
ruptcj Court seems to have power to review, rescind or \arj 
an order of discharge Cf see 108 of the Eng Bankruptcy 
Act So a discharge fraudulently obtained can be revoked, 
see Robson, p 657 Cf Re Dayabhai Samp Cband, 23 Bom 
474 


Appeal An appeal from an order under this section on 
an application for discharge lies to the High Court under 
sec 75 (2) read with Schedule I Where an order of discharge 
... , IS made on condition of the insolvent 

making CCTtam payments to a certnin 
conditional discLrge ^ creditor, the latter will not, b> reason 
of bis receiving payments, be deprived 
of his right of appeal against the order of discharge Cf 
SilflTfltu V Redden, AIR 1926 Cal 529 91 I C 760 The 

receiver has n right of appeal agamst an order of discharge, 
Cf 7n TC Slaintoii, (1SS7) 19 Q B D 182 
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42. 

Ca«es in ■ 
most refuse 
•discharge 


[§44] (3)] (1) The Court shall lefuse to 
giant an absolute Older of dis 
uhich Court charge under section 41 on 

an absolute ^jjy follO^^ lllg 

facts namelj — 


(ff) that the insohent’s assets are not of a 
\alue equal to eight annas in the 
rupee on the amount of his unsecured 
liabilities unless he satisfies the Court 


that the fact that the assets aie not 


of a value equal to eight annas in the 
lupee on the amount of his unsecured 
liabilities has arisen flora circura 


stances for which he cannot justly be 
held lesponsible, 


(&) 


<c) 


that the insolvent has omitted to keep 
such books of account as are usual and 
proper in the business carried on by 
him and as sufficiently disclose his 
business tiansactions and financial 


S osition within the three years imme 
lately preceding his insolvency, 
that the insolvent has continued to trade 


aftei knowing himself to be insolvent, 


{d) that the insohent has contracted any 
debt provable undei this Act without 
haMug at the time of contracting it 
any leasonablo or probable ground of 
expectation (the burden of proving 
which shall he on him) that he would 
be able to pay it, 


{e) that the insolvent has failed to account 
satisfactoiily for any loss of assets 01 
foi any deficiency of assets to meet his 
liabilities , 


•(/) that the insohent has brought on, or con 
tiibuted to, his insolvency by rash and 
hazardous speculations, 01 by un 
justifiable extravagance in liMng, or 
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by gambling, oi by culpable neglect 
of his business affairs, 

{g) that the insolvent has, within three 
months preceding the date of the pre- 
sentation of the petition, when unable 
to pay his debts as they became due, 
given an undue preference to any of 
his creditors , 

{h) that the insolvent has on any previous 
occasion been adjudged an insolvent 
01 made a composition or arrange 
ment with his creditors 
( 2 ) that the insolvent has concealed or re 
moved his property or any part there 
of, or has been guilty of any other 
fraud or fiaudulent breach of trust 

,, (^) [ § 44 (4)] For the purposes of this section, 

the leport of the receiver shall be deemed to be 
evidence, and the Court may presume the correct 
ness of any statement contained therein 

(^) I §44 (5)1 The powers of suspending and 
of attaching conditions to an insolvent’s discharge 
may be exeicised concurrently 

•’b f**! & ^5) Compare it ^ith sec 26 
(3) ( 6 ) a (S) of the Dankruplcj Act, 191:4 It lajs (lo\%n the 
circumstances under which the Court is bound to refuse to grant 
in absolute order of discharge See Re MoTmitsji, 17 Bom L R 
313 Uhen the various facts mentioned in the clauses (a) to 
to 1) arc proved, the Court is bound to give effect to tlie 
provision of this section bj refusing an absolute discharge to the 
uisohent It will be 'ecn that the \arous facts mcutionecl 
m the s'lid clauses may be compendiously described as acts of 
j fraud and bad faith or simplj as misdemeanours If the debtor 
be guiltj of anj of these acts, he might be deprued of the 
ultimate benefit of the Insolvency Act, see Uday Chand v 
Anmar 12 CLJ 400 T5 C W N 213, Samiruddin \ 
Aad«iiJ03i 12 C L J 445 14 CWN 244 , Gopiratn Bhottca 

v Bira; Mohan AIR 1929 Cal 5-6 But when he is not so 
guilt> this section would not stand in the way of the insolvent 
getting his discharge, Suraj Pal \ Sbib Lai. (1930) A L J 3S4 
Although, the grant of absolute discharge may be ine\pedientr 
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becnu^e of the iii 5 nfricienc\ of the assets to co\er a nioict> of 
the unsecured liabilities and because of the cxtravacance of the 
in«ol\ciit, \et It IS open to the Court citlicr to suspend the 
order of discharge for a specified iwnod or to grant an order 
of discharge subject to conditions, Dcit Da\al \ Sarmukh 
Smell, A. I R iQCQ Lah 2S1 ii- IC 002 It is onlj when 
the insohent applies for discharge and not in the initnl pro 
cecdmg that the Court is to Msit uith its due consequence^ 
an\ nisconduct on his part, Lhatraf'at Siiig/i v kharng S'ltig/i, 

44 Cal 5*, 5 (5411 PC 2S C L J 21S 21 CWN 407 It 

should he noticed that this «ectu)ii oiiK refers to clause (dl 
of sec 41 2) and dots not refer to clauses i/>) and (r) thereof 
Therefore the Courts discretio 1 with regard to the period of 

suspension under the sub clause h] or the conditions to be 

laid down under the 'aid clause (tl with respect to the sub 
sequent earnings or income of the insoheiit eannot he fettered 
b\ this section Dcbi v (rNiiil o I C 916 (All ) 

Refusal of absolute Discharge — The facts proof of 
wlucli will disentitle the insolvent to an order of discharge, 
arc — 

ia that the insoheiits asv(.ts arc not worth hall Ins un 
secured liabilities unless he proves tint this state of things 
Ins resulted from circum lance- beve>nd his centrol 

6 that he has not kc] t the uso il I i< ks jf account of his 
business showing his finaneial conditi ii m< I wnhiu thiec vears 
before the lusolvcncv jirocecling kt It Mult 11 (I'sS-) 10 
Q H D 102 

(i) that he has conlnuied to trade with 1 kno\ ledge of his 
insolveiicv 

(dl that he has contracted debts wnhoat anv hop^ of 
repav merit 

(i that he ha- failed to account for the lo-s or dcficicncv 
ot Ills assets 

[Il that his in- Iveiicv is the lesult uf hi- In/ ir Inns 
speculations eMi ivji, nee ^ imbling aiul i ilpahlc tieeleet if 
bii-iiie s flairs 

(g that lie give un lut prcttreiiie t j f ne credit! r wiilnn 
three months j receding his msolvciicv (etitiJii thi ugh un it ’t 
to piv Ins debt- 

h that he was previouslv adjudged an in ohcni an 1 m uk 
a comjiosition with his creditors 

'll that he has concealed or removed liis projertv or was 
otherwise guiltv of fraud 

The Indian Uej oris do not furnisli mam cases to illustrate 
the various circumstances contcniidated 111 the above clauses 
But there are iiimimerable case- in the I ngli-h Rejiorts and 
thev arc simph too main to l>e incorj orated here A sunimarv 
of all the e cases mav l»e found in Ilalsburv '5 / i i 0/ i iiglaiid. 
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Vol II, pp 251 — 262 Where an in‘K)hent’s assets are not of 
a \alue equal to 8 as in the rupee and he obstructed the 
Receiier in pa\mg debts, an order refusing to discharge him 
IS proper, Jagmohan \ Deputy Commtsstoner, F\zabad AIR 
1925 Oudh, 112 80 I C 54 The pronsion of 8 as m the 

rupee is not to be so construed as to empower the Court to 
suspend discharge until a larger di\idend has been pad To 
Ri\e such a power to the Court and thus in effect, compel the 
debtor to work for his creditors to an extent beyond the pres- 
cnbed sum as a condition of his discharge is not to be implied 
I from the section. Re Kutncr, (ig’!) 3 KB 93 A ) Ordi 
( nanlj , where an insoU ent’s assets cover moiety of his habiUties, 
he should be liberated from the bondage of banVruptcv unless it 

( 15 established that his case falls under the provusions of els (6) 
to (i) of the section, \and I al \ Ctrdhart Lai, 5 O W N 547 
\ I R 1928 Oudh 260 roQ I C 633 The fact that the as«ets 
of an insolvent are less than eight annas in the rupee on the 
amount of unsecured liabilities does not stand la the wav of 
the insolvent procuring his discharge where it has not been 
shown that this state of things has been brougt about bw any 
I fraudulent act on the part of the insolvent or bv circum«t3nces 
jwhich he could not have controlled, Sura) Pal v Shtb Lai, 
lA I R 1929 All 843 119 IC 16 The form in which the 
I above proposition has been formulated does not appear to be 
fvery accurate, because in the event of the insolvent’s assets 
not covering a moietj of his assets, the onus is on the insolvent 
’to show that the defiat arose from circumstances bevond his 
(Control The law seems to have been nghtlv stated in P ^ 
DtUt ChoudliMTi V / H Blades. AIR 1928 Cal 843 itS 
I I C 5S5, which sajs that where the assets of an insolvent are 
I not of value equal to at least 8 annas in the rupee on the amount 
of his unsecured liabilities, ihe Insolvenc> Court cannot dis 
charge the insolvent even though there is nothing in the report 
of the Receiver to stand in the waj of the discharge, unless 
the insolvent satisfies the Court that the as ets were not of the 
requisite value from circumstaoces for which he could not be 
I held justh responsible s c , sub nonitnce Satish Chandra v 
' J iN Blades. 48 C L J S5o Where the insolvent adduces no 
evidence to discharge the above onus, tie of provnng bankruptev 
from circumstance, bevond control, the Court has no jurisdiction 
to pass an order of discharge, Shantilal \ Raj Narain, ■k I R 
1929 All 858 As to how suppression or non submission of 
liooks of accounts afi'ects the question of discharge, see A K R 
Firm V Shaik Jooman, 5 Rangoon, 50 

“Assets” in clause (j) of section means the realisable 
propeitv which the insolvent possesses at the material moment 
It does not include future catmugs which are unsaleable. Debt 
' Prasad \ Allen Grant, 39 I C 916 (918) The section provides 
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and defines a quasi offence with regard to the keeping of 
accounts, which if established is a ground for a kind of penal 
order, postponing the absolute discharge of the insolvent when 
he applies for it, Gaiiga/>r(isfld \ Madhuri Saran, 25 A L J 331 
AIR 1927 All 352 100 I C 550 The benefit of this Act is 

intended for honest and straightforward but uuluck> traders 
and cannot be extended to those traders who fail to keep proper 
accounts or who deal extrav agantlj and contract debts reck 
Icsslv, S R M C T Lhctty>v Ko ■iting Gyi, 5 Bur L T So 
IS I C 276 Omission to keep accounts is a grave offence 
against commercial moralitv which a Bankruptcy Court will 
take serious notice of, see Ea. parte Reed, (1SS6), 17 Q B D 

244 (253) 


knoii ledge 
ruptc' 


bank* 


Cl (d) Reasonable eT 
pectation 


J?c Coixte, 5 Cal 


As to the meaning of the term “Trade”, see slc 65 of the 
_ ^ ^ Statute 25 and 13 Vic cl 106 and Re 

(Cl Tra^ng_with 21 Cal 1018 The ordinary 

right of a man to pursue a losing 
concern does not subsist on the brink 
of bankruptcy or at the peril of his creditors, Re Sfamton, (1887) 

4 Morr 242 Trading will be offensive hereunder only where 
It IS carried on with the knouledge of the bankruptcy But a 
man who has kept regular accounts can scarcely plead 
Ignorance, except under extraordinarv circumstances Re Heap, 

4 Morr, 314 The conduct of a man 
who incurs debts with the consciousness 
that he has no reasonable chance of 
repaying them is also reprehensible, see 
and to such a man the Court will not 
grant an absolute discharge In a great majority of cases in 
this country, the insolvents fall within the purview of this 
sub-section, but our Courts m their transcendental indifference 
to law seldom take the trouble of turning over the pages of 
law books It should be noteil that the onus of proving reason- 
able or probable ground of expectation is on the insolvent, 
and an adverse inference “hould be drawn from his inability’ 
to discharge such onus 

If a man borrows money, he is responsible for his act 
notwithstanding that the man who has 
Cl if) Hazardous lent him money has acted foolishly It 
speculations is the insolvent’s conduct that has to be 

considered He should not be dis- 
charged when his assets are proved to be low unless he satisfies 
that he had no control over the circumstance The Act is meant 
for honest debtors and not reckless ones and the prov’isions of*^ 
this section afe mandatory, Kalleappa Chett\ v Maung 7\vt*e, 

3 Bur LT 122 5LBR iSq 8 I C 950 It is a matter of 
great pity that very few of our subordinate Courts take the 
above legal principle into consideration while granting discharge 
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Cf also Rc Har»tus]i Ardesktr, 17 Bom L R 313 A “rash’" 
speculation is one into which no reasonable man would enter. 
Ex parte Doi^vtan, ^1863) 32 LJ 49 "In m> opinion a specu 
lation which no reasonablj careful man would enter into hanng 
regard to all the circumstances of the ca®e is a rash and 
hazardous speculation” per Lopes L J in Ex Parte Kca\s, 
(iSgi) g Morr 12 For instances of rash and hazardous specu 
lations see Re liraginton, 14 L T 277 , Re 11 tlson, 14 L T 49: 
\\ liat IS rash and hazardous must be determined with reference 
to all the circumstances of the case , and an allegation about 
it must be specific and clearlj proved, Rc John hrou.n &“ Co 
{igo6) 22 T L R 29r Cf Ex parte Kcays, supra 

Onus of proof — \\ here a bankrupt has not sufficient 
assets for pajing a sum equal to eight annas 111 the rupee on 
the amount of the unsecured liabilities, the burden is upon him 
to show that the reason for the state of affairs has arisen from 
circumstances for which he could not be justlj held responsible 
Sant Lai \ Ra} ?\aTatn, 119 I C 4 (All ) 

Sub'sec. (2). Report of the Receiver For the pur- 
poses of this section, the report of the receiver shall be deemed 
to be evidence and it will be presumed to be correct, unless 
shown to be otherwise, see Chtnnamccra \ Rtonara Chakra^arlir 
06 I C 906 , Cf Abdul hader \ Official Assignee, 25 M L J 
320 20 I C 4S2 , \anda hishorc \ 5 »ra;Hrai, 37 All 429 

13 A L J 642 29 I C 99S , also Hnrthar \ !\taheshur, x8 

C \V Iv 692 27 I C 192, 5imi/ Rotlher \ Kuniarappo, 35 

I C S75 Vide also the notes and cases under s 41 *2) 

Sub'sec. (3). The powers of suspending, and attaching 
conditions to an insolvent’s discharge inaj be e\erci«ed con 
currentlv, that is, the Court can suspend the order of discharge 
and at the same time attach conditions thereto, see els (6) and 
(c) of sec 41 (2) It would have been more appropriate, if this 
®ub section were transferred to sec 41, ante 

(Effect of refusal of Discharge Tlie refusal of a dis 
charge has the effect of terminating the procee-hngs so far as 
that Court ts concerned anil consequently no insoUencv pro- 
ceedings are then pending so as to bar an application for execu 
tion under the provisions of ‘•ec 2S ^2), dialing Po To! c \ 
Mating Po Gji, j Rang 49-’ AIR 1926 Rang 2 92 1 C 
143 Cf Ro'ic Co \ Tan Thean, 2 Rangoon, 643 84 I C 

909 The above words in it'ilics should be carefully noted and 
should be compared with the ruling m Rote Co’s case, 
(cited at p 25S), following which the Jladras High Court has 
held tint the refusal of final discharge does not tpso facto 
determine the in«ohencj proceedings, Alaniclu Animal v 
I ciiAaloraMia Iyer, 50 Mad 977 (1927) M W 593 53 

MLJ 422 AIR 1929 Mad 1919 hen an Insolvency Court 
has refn''ed discharge to an insolvent the same Court cannot 
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Dismissal of applica- 
tion for discharge does 
not bar a renewal of 
application therefor 


\ar\ the order of refusal. In Rc Henry R Smith, 32 I C 575 
9 S L R 132 But this does not mean that au order of refusal 
once made Mill last through eternity or will preclude renewal 
of application for discharge, JIiiHafaffi Gopalan v Koppolhil 
Gopalan, AIR 1925 Mad 915 22 L W 202 U925) M \V N 

612 91 I C 31 Vide notes under sec 44 The refusal of an 

application for discharge does not prevent the insolvent from 
renewing his application for discharge in case fresh circum- 
stances might justifv him in doing so, Tan SciL Ke \ C A 
\1 t T Firm, 109 I C 769 , Miilchand 
\ O^ctal Receiver, [1930] A I, J 316 
X24 I C 410, as it IS not desirable 
to brand a person with the ignomin> 
of an undischarged iiisoh ent or to 
subject him to the disability of such a person, for Ins whole 
life Likewise, it was held 10 Tlmna v Siibratnairiii, 

(192S) W N 175 AIR 1928 Mad 609 109 I C 636, that 

the dismissal of an application for discharge will not prevent 
him from presenting further application for discharge at an> later 
time Read the last heading under sec 44. ‘"/''a 

43. [New] (i) If the debtor does not appear 
K. OR day fixed for hearing his 
annulled on faiiore_to application for discharge or on 
apply for distfUargc subsequent day as the 

Court may direct, or if the debtor does not apply 
foi an order of discharge within the period specified 
by the Court, the order of adjudication shall be 
annulled, and the provisions of section 37 shall 
apply accordingly. 

(?) Where a debtor has been leleased from 
custody under the provisions of this Act, and the 
Older of adjudication is annulled under sub-section 
(I), the Couit may, if it thinks fit, re-commit the 
debtor to his former custody, and the officer in 
charge of the prison to whose custody such debtor 
is so le-committed shall receive such debtor into 
his custody accoiding to such re-commitment, and 
thei eupon all piocesses which were in force against 
tile person of such debtor at the time of such release 
as aforesaid shall be deemed to be still in force 
again him as if no order of adjudication had been 
iTiRfle 


end Scope of Ihe Section: This section is new 
to compel the insolvent to apply for discharge 
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ultliiii a prescribed periotl, or to forego the benefit of the in- 
sohencj law Chvinat>pa Reddt \ Kola hula, 51 3 dad 839 
54 M L J 344 AIR 1928 Mnd 26 109 I C 581 As to the 

legislatuc reason for the enactment of this new section «ee Sir 
George Lowndes’s speech quoted at p 92, ante See also the 
Statement of Objects and Reasons, paragraph 3 The section 
is controlled bj sec 27, Suppiah Afoopanar v Mallappa Cheli), 
{1929} M W N 809 AIR 1930 jiad 342 , Jetha}t Peraji 
(1929) MWN 489 Without an order 
of the Insohencj’ Court, an insolvent 
IS not discharged aiiiomattcally at the 
end of the period fixed 10 the order of 
adjudication, Hartram \ Knshan Ram, 
49 All 201 25 A L J 152 AIR 1927 All 418 100 IC 

320 ChtnnasTtamy Pillat, In re (1929) MWN S09 The 
annulment of adjudication does not tpso facto come into opera 
tion without an express order of the Court to that effect, see 
Ganpat V Hangtr AIR 1929 Nag 11 113 I C 357 , 

Ram V Alagm Ram 7 Pat 375 107 I C 830 (F B ) Vide 
notes at p 15S Cf Abraham v Sooktas, 51 Cal 337 Si 
I C 583 Sec 43 of the Act does not o]>erate as an automatic 
annulment on the failure of the debtor to apply for a discharge, 
PnliJMt Gcundan \ Official Receiver, 58 M L T 369 31 L W 

365 Air 1930 Mad 389 — following AIR 1924 Cal 777 
An order cancelling an adjudication does not amount to a dis 
charge within the meaning of the section, Ram SaruP \ Khalib 
til Rahman 26 Punj L R 117 AIR 1925 Lali 376 8“ 

I C 348 ^An order of annulment of adjudication is not invalid 
merelj because of want of notice to the creditor^ 7 Calu Kutt) 
Parambath v Puthen Pcetikakkal 49 M L J 595 22 L W 

542 Air 1926 "Mad 123 91 I C 144 Where no time is 

fixed in the order of adjudication within which the insolvent 
IS to applj for his discharge, this section has no application, 
and the adjudication cannot be annulled for failure to applj for 
discharge, Firm Jai Singh v Nirmal Das, 7 L L J 553 AIR 
1926 Lah 24 92 I C 235 Where the Court does not specifj 

the time within which the insolvent is to maho an application 
for discharge m terms of sec 27 (i), the ponaltj prescribed bj 
this section does not come into operation, Gopai Ram v Alagnt 
Ram, 7 Pat 375 10; I C 830 

Sub>*ec. (1): Annulment of Adjudication The ad- 
judication IS to be annulled under this section in the following 
three contingencies 

(i) if the debtor does not apjiear on the date of hearing 
of the application for discharge , or 
(11) if he does not appear on an adjourned date on which 
he IS directed to appear , or 


I Ftriii V Knshnayya 

The section does not 
contemplate automatic 
discharge 
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(ill) if he does not appl} within the period allowed under 
sec 27 

Where the Court in consideration of the fact that the 
insohent had not paid a sufficientl3 large amount of his debt, 
directed him while appljmg for discharge to pay certain 
amount eierj mouth and further to renew bis application for 
di'^charge “six months hence”, its order is under s 42 (i), (a), 
and hence, if the lusoHcnt neither pays anj nionthl> amount 
nor renews his application for discharge, his adjudication can- 
not be annulled under this section, / H Gcc v Shtb Naratn, 
AIR 1929 Pat 184 118 IC 332 An annulment of adjudi- 

cation IS merelj a continuation of msoUencj in another form, 
Soiiiflunidaran \ Pena KanihhaK, 58 M L J 65S AIR 1930- 
Mad 520 

The Section how far mandatoty According to some 
opinion, the prowision of this section is mandatory, Sahgram v 
Official Receuer, AIR 1926 Sind 94 91 I C 467 , and the 
Court has option m the matter to act otherwise So that a 
default on the part of the msohent will necessarily be followed 
bj an order of annulment, and he will not be entitled to call in 
aid the pro\isions of Order IX of the C P Code to set aside 
the annulment If the default is due to any bona fide causes his 
remedj lies under sec 10 (2I, and not under Or IX, Venugopala 
Chanar \ Chunitilal 40 Mad 935 51 M L J 209 AIR 
1926 Mad 942 (iQ26) M W N b-4 9" I C 70b Arunagtri 
Mudaliar \ Kandasi^ami, (1924) MWN 331 S3 I C 955 
AIR 1924 Mad 635 19 L, W 418 34 ML,T 170 Cf 

Roop ? arflin \ King King ir* Co , A I R 1926 Lah 370 94 
IC 234 — followed in Gobind Rant v Ghein 112 IC 

76S , Yrrra Venkalagan \ Madipatta, {1927) MWN 176 
loi I C 349 Also Reilly J’s view in Jethaji Peraji Finn v 
KTtshnay:^a, 52 Jiad 648 57 MLJ 116 AIR 1930 Mad 
27S 29 L W 649 (1929) M W N 489 122 I C 351 It has 

been maintained that the Court has no power to extend the 
time after the period specified m the order, rirtunaia Reddi v 
Kolal ula Thomasa 51 Mad S39 54 MLJ 344 27 LW 

i jTi {1928) MWN 177 AIR 1928 Mad 265 109 IC 

1 5S1 It IS open to the parties to ask for extension of time 
1 within the period fixed by the adjudication order, but if that 
I IS not done, this section takes its course That is the Court 
J has no option but to annul the adjudication [Cobmd Ram v 

I Ghern Rant, 112 I C 76S , Pandit Bindraban v Official Receucr, 
AIR 1930 Rang 166 ] The fact that a sale bj the receiver 
IS challenged by a third party is no ground for enlarging the 
' time, ibid see also Gopal Ram \ Magnt Ram, 7 fat 375 
i' AIR 1928 Pat 33S 107 IC S30 Cf 52 Mad 648, infra 
‘ The mandator j provision of the section fetters the discretion 
of the Court, and cripples its power to enlarge the time after 



270 


THE PROVINCIAL INSOLVENCY ACT [SeC 


the e-^io of the period fixed for an application for discharge, 
Ram Krishna, Ex parte, 4 Pat ,51 AIR ig25 Pat 355 
6 Pat L T 776 88 I C 70 , Arnjad Ah v Mohammad Alt, 
AIR 1927 Oudh 506 4 OWN 993 105 IC 912, Girja 
Cliaran \ Sheoraj Singh, 5 O W N 686 AIR 192S Oudh 
376 III IC 903 According to this last case, if the dcla> 
^^as justifiable the insolvent’s remedy would he in a freMi 
application for adjudication But a contrary view has been 
taken m £ind in Sahgram \ Official Receiver, supra, to the 
effect that although the provision of this section is mandatory, 
still the Court has a discretion to extend the period for an 
xpphcation for discharge under sec 27 (2) or by importing 
the principle of sec 148 of the C P Code, and thereby keep 
the insolvency proceedings alive for the administration of the 
debtor’s estate to the full benefit of the creditors Cf Badri 
NorniJi V She© Koar 17 I A i 17 Cal 512 , Bhaguandos 
Bagla V Haji Abu Ahmed, 16 Bom 263 Vide also under 
‘'ec 27 (2) and 100 I C 137 Cf K l< S Cheiiiar v Mating 
Mint Tha, AIR 1927 Rang 136 100 I C 921 The Court 

can extend the time for discharge for good cause shown aud 
IS not bound to annul the adjudication order, Ibid , but the 
Rangoon High Court has recently^ ruled that extension of 
time under sec 148 C P C cannot be granted in cases where 
the insolvent fails to apply for discharge within the time fixed 
by Court, *ince the provisions of s 43 (1) are mandatory and 
the powers given by sec 5 are to that extent limited, Paiidtl 
bindratan v Official Receiver, AIR 1930 Rang 166 All that 
IS intended b\ sub sec (i) hereof is that if no one applies for 
an extension of time or no extension of time is given, the Court 
mu«t then annul the adjudication, Palani Goitndan v Official 
Receiver Coimhalore 53 "'lad 288 51 L\V 365 58 AIL J 

396 AIR 1930 Mad 389 124 I C 61 (F B ) Cf Venkata 
Subba Rao J’s opinion in 52 Mad 648 57 M L J 

116 supra I ide also the notes and cases at p 15S. 
ante So it has been said that this section should be 

read in conjunction with s 27 which governs or controls it nnd 
the Court has a discretion to extend the time, Manikkam Patlar 
V ^anchappa Chcttiar, (1928) M W N 441, and that time mij 
be extended even after the expiry of the period limited in the 
order of adjudication for discharge, Kunnanmul Balhmul ' 
Inoop Saint roS I C S03 , Sohna Ram v Tara Chand, A I R 
192'^ Lah 399 117 IC 87, proitded an order 0} anmthucnl 

has not already been made, and this can be so done either under 
sec 5 taken with sec 148, C P C , or under sec 27 (2) of 
this Act, see Palant Goundan \ Official Recet,}cr, Connbaforc, 
supra In any view of the case all that the section says is that 
adjudication ihnJl be annulled , it docs not say that the order 
of annulment should be made tnimedialcly or forth tlh . there* 
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fore the section does not necessanl> negative the Court’s power 
of enlarging the time, Rcaa a verj learned Article in AIR 
1930 Journal p 25 Besides, whj sec 148 CPC cannot 
he called m aid bv reason of sec 5 of this \ct, also is a matter 
not verv easv to appreciate In extending the time the Court 
should use its discretion judiciousl> Extension of time being 
‘a matter of discretion the High Court will not interfere in 
revision with an order of the lower Court granting such an 
extension, il/aiiitJLiJiJi Paltar \ \atichal'{'a ChetUar, (192S) M 
\\ N 441 

Court to move suo motu or an application of Creditor 

"The Court can take action under this section 5110 7iwtii Cf 
101 I C 5S9, iii/ra The creditor, who affected bj the order 
of adjudication, is also entitled to applv for annulment of 
adjudication hereunder, AniMogiTi v handa Su.amt iq L W 
41S {1924) M W N 331 AIR 1924 Mad 635 There is 

however no such thing as an automatic annulment Cf 
Notice Abraham v Sooktas, 51 Cal , 337 , also 

Jelhajt Pcraji Firm’s case, above cited 
The section mereh requires that sufficient cause should be 
shown, but it does not sa> hv whom such cause has to be 
•shown Therefore the Court can grant extension of time on 
the application of anvbodx interested, Sutpiah Mooppanar v 
Mallappa Cheit’i '1929) MWN S09 t2 AIR 1930 Mad 
342 124 I C 219 , V Hangir AIR 1929 Nag ii 113 

I C 357 Before making an order enlarging the time for dis 
charge on the application of the creditor, assented to bv the 
receiver, the Court should issue a notice to the alienees , but 
an omission to issue the notice will not uecessanh invalidate 
the order granting the extension Ibid The Court, before V 
annulling an adjudication for failure to applj for discharge ^ 
within the appointed time, should issue a notice on the creditor 
who made an application under s 53 of the Act and the 
Receiver, otherwise they may be prejudiciall> affected by an 
ox parte order, S VARS Firm v Maitug Pau, 6 Bur LJ 
44 AIR 1927 Rang 173 loi I C 589 ^But no notice need 
be issued to the insolvent callmg upon him to show cause why 
the adjudication should not be annulled, Gopal Ram v Magni) 
Ram, 7 Pat 375 9 Pat LT 329 AIR Pat 33S 107 

IC 830 Cf the notes under the heading “notice” at 
pp 108 &, 116, ante 

Effect of annulment When an adji dication is annulled 
under this «ection, the provisions of sec 37 maj apply , so that 
all intermediate dealings with the insolvent’s property bj the \ 
Court or Receiver will be valid Vide at p 241 , also 5S M L J 
65S AIR 1930 Mad 520 When the adjudication was at the 
instance of a creditor, an appointment under sec 37 should m- 
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the e\piry of the period fixed for an application for discharge, 
Rani Krishna, Ex parle, 4 Pat ,51 AIR 1925 Pat 355 
6 Pat LT 776 88 I C 70, Amjad Ah \ Mohammad d/t 

AIR 1927 Oudh 506 4 OWN 99; 105 IC 912, Gir;a 
Charan v Sheoraj Singh, 5 OWN 686 AIR 1928 Oudh 
376 III I C 903 According to this last case, if the dela^ 
■was pistifiable the insolvent’s remedj' would he in a fresh 
application for adjudication But a contrarj \iew has been 
taken in Sind m Sahgram \ Official Recetzer, supra, to the 
effect that although the provision of this section is mandator}, 
still the Court has a discretion to extend the period for an 
application for discharge under sec 27 (2) or by importinc 
the principle of sec 148 of the C P Code, and thereby keep 
the insolvency proceedings alive for the administration of the 
debtor’s estate to the full benefit of the creditors Cf Badn 
Naratn \ Sheo Roar 17 I A i 17 Cal 512 , BhagXi-andas 
Jiagla V Haji Abu Ahmed, 16 Bom 263 I'tde also under 

*ec 27 (2) and lOo I C 137 Cf K K S ChetUar v Maung 
il/jat Tha, AIR 1927 Rang 136 100 IC 921 The Court 

can extend the time for discharge for good cause shown ana 
is not bound to annul the adjudication order, Ibid , but the 
Rangoon High Court has recently ruled that extension of 
time under sec 14S, CPC cannot be granted in cases where 
the insohcnt fails to appl} for discharge within the tune fixed 
bj Court, since the protisions of s 43 (1) are mandator} and 
the powers given by sec 5 are to that extent limited, PflHfld 
btndratan v Official Receiver, AIR 1930 Rang 166 All that 
IS intended bv sub sec (i) hereof is that if no one applies for 
an extension of time or no extension of time is given, the Court 
mu«t then annul the adjudication, Palant Goundan v Official 
Receiver, Coimbatore 53 Mad 288 31 I, W 365 58 JfLJ 

396 AIR 1930 Mad 389 124 I C 61 (F B ) Cf Venkata 
Subba Rao J’s opinion in 52 Mad 648 57 M L J 

ri6, supra I ide also the notes and cases at p 
ante So, it has been said that this section should be 

read in conjunction with s 27 which governs or controls it and 
the Court has a discretion to extend the time, Pall("' 

V Raitchappa ChetUar, (1928) M WN 441, and that time ma} 
be extended even after the expiry of the period Jmiitcd m the 
order of adjudication for discharge, Kunnanmul Nalhmul v 
Inoop Sahu, loS I C S03 , Sohna Ram v Tara Chand, A I P 
192'^ Lah 3Q9 117 IC 87, Provided an order oj aiiKidnif'” 

has not already been made, and this can be so done either under 
sec 5 taken with sec 148, C P C , or under sec 27 (2) of 
this Act, see Palani Goundan v Official Receucr, CotmbalorCi 
supra In an> view of the case all that the section sa}s is that 
adjudication si all be annulled , it does not say that the order 
of annulment should be made tmmediafcl} or forthiiiih , there- 
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fore the section does not neccssanlv negatue the Court’s power 
of enlarging the time, Reaa a \er> learned Article m A I R 
1930 Journal p 25 Besides, whv sec 148 CPC cannot 
he called in aid bi rea«on of sec s of this \ct, also is a matter 
-not \er\ eas^ to appreciate In extending the time the Court 
should use its discretion judiaoush Extension of time being 
a matter of discretion, the High Court will not interfere m 
TCMsion with an order of the lower Court granting such an 
exten'^ion, Mamkkam Paltar \ \auchapta Chciliar. (1928) M 

WN 441 

Court to move suo motu or an application of Creditor t--* 

The Court can take action under this section sue vwitt Cf 
loi I C 5S9, tnira The creditor, who i' affected b\ the order 
of adjudication, is also entitled to appU for annulment of 
adjudication hereunder, Ariinagtrt \ Kanda Smnii 19 LW 

418 (1924) W X 331 AIR 1924 Mad 635 There is 

howeier no such thing as an aufomaUc annulment Cf 
Notice Abraham v Sookias, 51 Cal , 337 , also 

Jelbajt Pcraji Firm s case, above cited 
The section meitU requires that sufficient cause should be 
shown, but it doe's not sai b\ whom such cause has to be 
shown Therefore, the Court can grant extension of time on 
the application of anvbodv interested Suhf'iah Mooppanar \ 
Mallappa Cheth '10291 M \V N S09 2 AIR 1930 Mad 
342 124 I C 219 , Ganf>a< \ Hartgir -V I R 1929 Nag ii 113 
I C 357 Before making an order enlarging the time for dis 
charge on the application of the creditor, assented to by the 
receiver, the Court should issue a notice to the alienees , but 
an omission to issue the notice will not necessarilj invalidate 
the order granting the extension, Ibid The Court, before 1/ 

annulling an adjudication for failure to appl> for discharge IJ/ 
within the appointed tune, should issue a notice on the creditor 
who made an application under s 53 of the Act and the 

Receiver, otherwise they may be prejudiciall> affected bj an 
ex parte order, S P ^ R 5 Firm v Maiiag Pau, 6 Bur L J 
44 AIR 1927 Rang 173 101 I C 589 ^But no notice need 

be issued to the insolvent caibng upon him to show cause why 
the adjudication should not be annulled, Gopal Ram v Magni) 
Ram. 7 Pat 375 9 Pat L T 329 AIR 1028 Pat 33S 107 

I C 830 Cf the notes under the heading "notice” at 

pp loS &. 116, ante 

Effect of annulment When an adjudication is annulled • 
under this 'ection, the provisions of sec 37 ma> apply , so that 
all intermediate dealings with the insolvent’s property by the 1 
Court or Receiver will be valid Vide at p 241 , also 58 M L J 
65S AIR 1930 Mad 520 When the adjudication was at the 
instance of a creditor, an appointment under sec 37 should in- 
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\anablj be made, otherwise the annulment may operate to bis 
prejudice as pointed out m 52 M L J 23 (Notes) See also 
Flouerv Mayor of Lyme Regts , {ig2i) z K'B 488 Cf 100 1 C 
137. , also 51 Mad 839 54 M L J 344 AIR 1928 Mail 

265 109 I C 581 Upon such an annulment, the debtor if 

released from custodj under sec 23 or sec 31, will be babe 
to be recommitted to his former custod5 , and all processes 
which were in force against him before adjudication, wiU rc\ne 
In order to justifj an order of re commitment, the annulmcmt 
viust be tijider sub section fi) inasmuch as every annulment 
of adjudication cannot lead to the adoption of such procedure 
Cf secs 35 36 and 39 and see pp 233 34, ante An ex parts 
order of annulment cannot be set aside under 0 IX, CPC 
but a fresh application can be made under sec 10 (2) Pcnii 
gopalachariar v Chunmlal 49 Mad, 935 51 "M L J 209 

(1926) W N 6“4 g- I C 706 An order of annulment does 
not prevent a creditor who has not proved his debt from pro 
ceeding to enforce it in a Civil Court, Moltnnal Ktshtndas v 
Ghansamdas AIR 1929 Sind 204 

Sub'Seetion (2): Under the provisions of this Act 
See secs 23 8. 31 

Appeal A creditor is aggrieved by an order under tlii< 
section refusing to annul an adjudication, and can therefore 
appeal by leazc under sec 75 (3), /IriiHtigin \ Kandasdam 
ig I W 418 34 "M L T 170 (1924) M W N 331 An order 
annulling an adjudication is appealable only with leave, Sfioidan 
LflcliHii V Bahadur Chnnd AIR 1927 Lah 914 too IC 
13" As to which Court is to grant leave, ztde notes under 
sec 75 (3) infra It requires no great effort to follow that a 
creditor is a person who can be called to have been aggrievwl 
b> an order of annulment, Aptreddt v Venlalarcddt, 5t 
LJ 60 23 L\\ 644 (1926) MWN 256 AIR 1927 Mad 

175 94 I C 331 see also Re fPenry Langtry (1894) i Manson 
169 Cx parte Ditton (1879) n Ch D 56 An order granting 
an extension of time for discharge is not a decision under s 4 
and is therefore not open to second appeal 52 JIad 337, cited 
under sec -5 Proviso 11 

Review of the order of annulment Although this 
•Vet docs not contain a specific provision lihe sec loS of the 
English Bankruptcy Act 1914, still by reason of the provasions 
of sec 5 of this Act, an Insolvcnc> Court has been conceded 
the power of reviewing its own orders, [xidc the cases umlcr 
the heading “Review" at p 47, onf^], so much so that 
tnct Judge even m his appellate jurisdiction has been held 
competent to review his (appellate) judgment, Munnulal v 
Kttnja Dehart Lai, 44 All 60S AIR 1922 All 206 
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44 . [H5] (1) An order of discharge shall not 

rffect of order of release the insoU ent froHi — 
discharce ^ 

(fl) any debt due to the Cio\sn, 

(6) an} debt 01 liability incurred b} means 
of any fraud 01 fiaudiilcnt breach of 
trust to which he w^as a party, 

(c) any debt or liabilit} in respect of wdiich 
he has obtained foibearance by any 
fiauti to which he was a party, or 
id) any liability wider an order for mainten- 
ance made undci section J,88 of the 
Code of Criminal Procedure, 1898 
( 2 ) Sa've as otherwise provided by sub section 
<1), an ordei of discharge shall release the insolvent 
from all debts 'provable under tins Act 

(?) An ordei of discharge shall not release any 
person who at the date of the presentation of the 
petition, was a partner or co tiustee with the insol- 
vent, or was jointly bound or had made any joint 
contract with him or any person who was surety 
for him 

, Change of Law — This section corresponds to sec 45 of 
the \ct of 190' and sec 28 of the BaDkruptc> Act, 1914 The 
onl} changes introduced m this section are— (1) Clause (d) has 
been added (2) In sub sec (2) the A\ords '‘pro\able under 
this Act” ha\e been substituted for the words “entered in the 
schedule” of the old Act 

Effect of Discharge The effect of an order of dis- 
charge IS to release the insolvent from all debts prosable under 
this Act save and except those mentioned in the clauses, («), 
(hj, (c) and fd) even if the creditor deliberately chooses not to ^ 
prove his debts m the insohenc3 procewlings. Ram Rao v - 
If asudeo AIR 1928 N'ag 336 no I C 891 See Khaltl uU 
Rahman v Ram Sarup 8 L L J 286 26 Punj L R 58S A 

Lati 4?>7 95 i C. 204 , Nalcia Cheltiar v Annamnli 
Chciltar, 17 h\V 319 AIR 1923 Mad 487 73 I C 213, 

Fida Husain v Collector of Shahjahanpur 17 OC 267 25 

I C 708 , Ktsktndas v Ohansamdas, AIR 1929 

Sind 204 As to what debts are provable under this Aet, see 
see 34, ante A surety who is compelled to pay the creditor 
after the discharge of an insolvent debtor is not entitled to 
recover from the insolvent the amount paid by him inasmuch 
x8 
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as the suretj’s contingent liability was provable and therefore 
the m'olvent was released therefrom by his discharge, Ganga 
■dhar \ Kanhai, 50 All 606 26 A L J 425 AIR 192S All 
006 log I C 421 The word Release shows that the debt is 
extinguished The law of msolvencj docs not siraplj bar the 
remed> just as the law of limitation does, but also extinguishes 
the debt That is also the view taken under the English 
Bankruptcy Act, Thompson v Cohen, L R 7 Q B 527, ^532) , 
/ojic5 \ P/ie/ps, ^1871) 20 W R g2 and H ealher \ 11 ebb, (1S76) 
2 C P D , I So it seems that though a barred debt can form 
jjood consideration for a valid contract, a released or dtscharged 
debt cannot '‘A promise to pa> a debt barred by an order 
of di‘‘charge without fresh consideration is nudum pactum — 
Halsburj’s Ians of England, \ ol II, p 269 For a contrarj 
view, see Haro Prto v Shama Charaii 16 Cal , 592 but that 
will not be good law under the present Act “Discharge" m 
fact Stands for the financial freedom which an insolvent pur 
clnses by a surrender of his whole property. Re GasKell, (1904) 
2KB 478 It makes him a free man again, able to earn Ins 
livelihood and having the ordinarj inducements to industn 
Ibid Ihe discharge will entitle an insolvent to effect a valid 
transfer m respect of a propertj which the Receiver has aban 
doned as worthless or unrcahsable, Shconandnn v hash, j 9 
All , 223 37 I C 878 15 A L J 79 An order cancelling an 
adjudication does not amount to a discharge withm the meaning 
of this section Ramsarup v Khalil ul Rahman, 20 R hR ii 7 
AIR 1925 Lah 3-6 87 I C 348— affirmed in 8 L L J 2S6 
95 I C 204 supra 

The debts from which the debtor is not released b> reason 
of his discharge are — 

(1) Debt due to the Crown 

(2) Debt or liability incurred by his own fraud or frau 

dulent breach of trust 

(3) Debt not pressed for b> rca'on of his fraud 

(4) Lnbilit> to pa> maintenance under an order under 

see 488, Cr P Code 

Of course, an order of discharge wall not affect the rights 
of a secured creditor, Srirfftnr v Alma Ram 7 Bom , 455 In 
the absence of an> proof of a final discharge, a judgment debtor 
adjudicated in 187S is not entitled to protection from execution 
under a decree obtained in 1S91, Jogendra Chandra v 5 /ni"‘ 
Das 36 Cal 543 9 C L J 271 i I C 16S For the meaning 

of the word ‘ release" see Thompson \ Cohen LR 7 QB 
527 (532) Tlie effect of discharge materiallj differs from that 
of composition in one respect It gives protection against all 
debts schedulc<l or unsclieduled , whereas composition gives 
protection onh in respect of the scheduled debts, sec Ram Sanip 
\ Khahl ul Rahman, supra 
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Effect of Discharge outside British India There is 
no obligation on the Courts outside British India to recognise 
an order of discharge as a complete release from debts men- 
tioned in the order, LetUimiravi v Puhqhi Chand, 45 Bom 
550 22 Bom L R 1175 59 I C 444 Cf Poller v Bronn, 

5 East 124 , \ Castngue, 13 M S. W 447 , Daiva 

riayagam PtUai \ ^iluthu KumaTasd.amy , 14 I C 560 Vide 
notes under the heading "Discharge bj Foreign Court" at 
p 260, ante 

Cl. (a); Crown Debts In determining uhether a debt 
■falls under the denomination of a Croun debt, the question is 
not m uho'e name the debt stands, but whether the debt when 
recoiered falls into the coffers of the State, jttdah v Secretary 
■of State, 12 Cal , 445 45.) , also Secretary of Stale \ Bombay 
zls Co, ^BHCOC’j \ debt, arising out of a sale of 
opium, due to the Secrctarj of State, will be Crown debt, 12 
Cal , 455 For a few relevant cases on the question of Crown 
debts see Gavaiioda v biitto krttlo, 33 Cal , 1040 10 C \V N , 
857 The reason wh> Crown debts are given j reference will 
be found m the facts that the title of the King prevails over 
that of the individual and the private interests are subordinated 
to those of the State, \c . South 11 ales Taxation Commissioner 

V Palmer, 190" \C I'g 

Cls. (b & c) : Fraud and fraudulent breach of trust 

Clau'es (1)) and U) distinctl> show that the debtor rnwrl be a 
party to the fraud or fraudulent act mentioned therein £0 
where the liabilit> is incurred b> reason of the fraud of a co 
partner these clauses will not apply, Cooper v Prichard, 11883) 
II Q B D 351 As to instances of fraud etc see Halsbury’s 
Lau.s of England Vol II, pp 260 and 270 , also Hack v 
Kipping, 9 Q B D 43 Debts incurred bj fraud in so far as 
they are the subject of actions of tort are not provable and are 
therefore not released b> discharge, Emma Siher Mining Co 

V Grant, (iSSo) 17 Ch D 122 , Ex parte Hemming, (1879) 
13 Ch D 163 The promoter of a compauv making secret pro 
fits from the companj is guilty of fraud and fraudulent breach 
of trust, and the debt thus created cannot be released bv an 
order of discharge, Emma Silver W Co v <,rant supra bame 
thintr may be said in respect of debts incurred bj issuing a false 
prospectus, Duce v Ditce, (18S9) 6 Moir 290 Cf also Jenkins 

V Pereddy, (1S72) LR 7 CP 35S , tapper v Fansha^e, 

(i8q^) 2 Ch 217 2 Mans ,50 , PanangupaUt v Ramchandra, 

2S Mad ,15" 15 M L J I FB 

Clause (d) : Order for maintenance Formerly there 
was some doubt as to whether habibty for maintenance under 
an order was provable or not , see Tokee Dibi v Abdul Khan 
3 Cal , 536 , Pamanmal v Hemanmol, 35 I C 541 Want of 
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anj pro\ision on his point in the old section i%ould lead to the 
\iei\ that an order of discharge would release the insohent from 
liabilitj under an order for mimtenance under sec 48S, O 
P C — a \ie\\ inconsistent with sec 45 of Prcsi towns InsoU 
Act, 1909 Hence this new clause has been enacted Sec 
\'oles on Clauses Vide also the notes and cases relating to 
“maintenance” at p 132, ante Though, an insoHent husband 
IS not released from his habilitj under a maintenance order 
(under sec 48S, Cr P Code) still his bankruptc> maj exonerate 
him from a charge of 'itlfiil neglect within the meaning of 
see 4S8 (3) of that Code, Halfhtde v Halfhtdc, 50 Cal S67 
Sub'sec. ( 2 .) Under the old Act, 1907, the order of dis- 
charge released the insohent onl> from the debts.JHcnhonefi tn 
the schedule framed under sec 33 (i),* but under the present 
Act he IS released from all debts proiable under sec 34 Cf 
Moiumal Kislnndas \ Ghansbamdas, AIR 1929 Sind 204 
Vide notes under the heading “Effect of Discharge” supya 
So, now after discharge an insohent is not liable for an> of his 
debts, proMded thej are proiable under this Act and do not 
fall within the four clauses of sub section (1), whether such 
debts be or be not included in the schedule Cf Heather \ 
n ebb, 2 C P D I, or whether the creditor was or was not 
aware of the bankruptc> proceeding, Ebnr/ir \ Como, 4 Q ^ 
D 29s Under the old Act a creditor had remeth against the 
debtor if the debt due to him had not been entered m the 
schedule, see Ashrafuddtn v Bepin, 30 Cal , 407 , HaTOpri^a 
\ Shama Charn 16 Cal , 592 , Shcoraj \ Gown Sahai, 21 
All 227 Tlic insolvent comes to Court in quo«t of freedom 
from liabilities and this Act too proposes to give him that , so, 
it would be simply unfortunate, if the creditor could, by keep 
mg awa> from the schedule, keep alive his debt, see 16 Cal 
S92 

Sub'Sec. ( 3 ) : Any^person The order of discharge can 
release onl) the insolvent and not anj other person, though 
such other person ina> be a co partner or co trustee with the 
insolvent or 11103 be a joint debtor with him or his suretj 
Cf Baxlor v Aic/ic*/, 4 Taunt, 90 2 Rose, in , S3 I C 973 

{Cal ) This view should not however lead to the conclusion 
tint there cannot be an> release in respect of the partnership 
dtbts the release operates both against separate and partner 
ship debts I idc Ex parte Maund, 16 Fp 615, Fx parte 
Hammond 42 L J Bk g"' UR 16 Eq 614 As to the case 
of a suretj , comp Gangadhar \ hanliai, 26 A L J 425 ^ 

R 192S \li 306 109 I C 421 — following Re Blachpool Motor 

Car Co (1901) I Ch 77 

• Nalfja Clicltlar % Annantalal 32 M L T 157 17 L W 319 AIR 

}9'‘3 Mac] 4S-' I anna Lot \ hanhatyalal 26 (Si Sj 
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lisal of discharge and fresh application for it : — 

I discharge was once refu<ed, still it is possible for the 
to renew his application for it on new maternls 
notlnng m the Act to warrant the li3potliesis that the 
using discharge emires for all time to come, MtillaPalh 
Gopalan \ Kopfotlnl Gopalan, (1925) 
.f Court to re- M W N 612 22 L W 202 AIR 

rder of refnsal 1935 Mad 915 91 I C 31 Cf Tan 

SetL \ C A M C T Ftrm, 6 Rang 
R 1928 Rang 109 109 I C 769 In this connection 

the proMsions of cec loS of the Eng Bankriiptc} Act, 
ce also Halsbur\’s J au.s of rngland, Vol II, p 24S 
under the general lowers conferred bv' s 108 of the 
inkruptci Act, the Court can renew its order refusing 
e, let the proper course for it to adopt will be to exer- 
power of rehearing, Cf Re Tobta$ 8 3Ior 30 , Re 
lob L T 345 The refusal of discharge virtually takes 
i a punishment, and when it is shown that the object of 
ishment has been effected a dc novo application ought to 
named Comp In re Tobtas & Co , (1S91) i Q B 
Inch negatives the idea of perpetual bankruptcy, 
ever Re H R Smtlh 9 S L R 133 12 I C 575, which 
o favour the view that refusal of discharge debars the 
from again appUing for such discharge Read also the 
hdtng under sec 42, tnfra 


PART in. 

Admimstratiov of ProPERTV 

Analysis This part deals with the administration of 
the propert> of the insolvent b> the Court of itself or through 
its officer the Receiver and contains, five sets of provisions 
(i) Method of proof of debts (secs 45-50) , (2) Effect of in- 
solvciicv on antecedent transactions (Sees 51 — 55) , (3) Realisa- 
tion of propertv (Secs 56-60) , (4) Distribution of propert> , 
and (5) Appeal to Court against Receiver, administering the 
propertj (Sec 68) 

Method of proof of debts 

45. [§ 29] A creditor may preve for a debt 
not payable when the debtor 
Debt pavabie at a jg adjudged an insolvent as if 
it were payab'e presently, and 
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may receive dividends equally with the other 
creditors, deducting theiefiom only a rebate of 
interest at the rate of six per centum per annum 
computed from the declaration of a dividend to 
the time when the debt would have become pay- 
able, according to the terms on which it was 
contracted. 

Tins js old see 29 and lajs dovn that future debts can 
rank for rateable distnbution subject to a pecuhar mode of 
calculation A creditor may prove for a debt pavablc on a 
future date and not when he is adjudged an msohent, and he 
may rank with the other creditors m the matter of the distribu- 
tion of the debtor’s assets Cf 34 (2), ante But m ascertain- 
jnfi the amount of his debt the following rule is to be followed 
First, ascertain what the debt will amount to (together with 
interest) on the stipulated date of pajment , then, deduct from 
such amount a rebate at 6 p c pa for the duration betwwcn 
the date of declaration of dividend and the stipulated date, 
Rc B & ir , Ex parte Ador, '1891) 2 Q B 574 See also Ex 
parte Darker, 9 Ves no, Cx parte Mn:ct, :4 Ves 189, Pc 
Broun, (1891} 2 Q D 15 

A holder of a bill of Exchange not pay.able on the date of 
the act of insolvency may prove thereon, Cx parte Slone, (1S73) 
8 Ch App 914 Tilts IS so became a debt pavable tn /iiluro 
carrjing interest in the meantime is regarded as a prc«cnt 
provable debt, Melhsh LJ said m the last mentioned case 
that there is no distinction with respect to proof between a 
sum pajablc immediately and a sum pajablc at a future time 
with interest in the meantime The fact that the debt, though 
III fiituro, is carrviUK interest is tantamount to an admission of 
a present debt, see Wacc on FaiiiLrK/>/c3 , P 0^^ 

also (1S91) 2 Q B 5-4, supra 

46. [§30] Where there have been mutual 
dealings between an insolvent 
and a creditor proving or 
claiming to prov’e a debt under 
tins Act, an account shall be taken of wbat is due 
from the one party to the other in respect of such 
mutual dealings, and the sum due from the one 
paity shall be set off against any sum due from 
the other party, and the balance of the account, 
and no moie, shall bo claimed or paid on either 
side respectively. 
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The Section This is section 30 of the repeilcvl Act 
and corresponds to sec 31 of the Eng B-inkruptcj Act, IQ14 
It gues a creditor who has mutual deihngs with an in<^olvent, 
the right of set off This nght places, the creditor m a rather 
adiantageons position But for it, the creditor would ha\c to 
pa\ the entire amount of his debt due to the in®ol\ent, whereas 
he would get onl\ a fraction of the debt owing unto him bj 
the debtor , see Forester \ II ilson (1843) 12 Si &. W iQi 
See also Baker \ Lloyds Bank Ld , (1920) LR 2 KB 322 
Thus, b\ \nrtue of this nght he gets full satisfaction to the 
extent of the amount of •'Ct off The object of a set off is to 
pre\ent a great injustice which would 
The equitable doc*, arise if the creditor were compelled to 
nne of «^et.oS is based paj the entire amount due limi, 
on substantial justice rccemng onlj a duidcncl on the amount 

due to him, Seth RadhaKtssen v Tirm 
of Gangaram 95 P L R 1914 53 P R 1914 ilS PWR 

1914 23 I C Q’" Unless a set off is Tllowed the position on 

scrutinj will appear to he tins that the insolvent’!, debts will 
be paid with another man’s monc>. Ex f>arlc Barnett 'iS“4) 
9 Ch App 293 hiulcr the English law, the right of setoff 
not existing at the date of the recening order cannot be acquired 
afterwards. Re \Ulan Tramu.ays to 25 Ch D 58, , 

Elliott \ Turq land ■ App Cas o and the benefit 

of this n»3ht IS not allowed to am person who at the time he 
gave credit to the debtor had notice of m available act of 
bankruptev committed b\ him («ee sec 38 of the Bankruptcy 
^ct, 1SS3) Cf Ex parte \oung 41 L T 40 2" \\ R 942 

But this «ection does not *a\ up to what date mutual accounts 
arc to be taken , from the language of the section it seems that 
the nght of set off can be allowed up to the moment when the 
creditor has actnalh to prove his debt \s seen above under 
the English law accounts arc taken till the date of the 
receiving order sec Fx parte BarrcU 34 L J 41 I irfc also 
under the next headin" With respect to the question of 
seti-off etc al<o the following English cases Lfier/uj Hole! 
Co V Jones (i8S-) 18 Q B D 4S9 Pahner v Dai Sons 

(iSo^) 2 Q B Re Mid Kent Frmt to i8q6 i Cli 30“ 

Though the section is in terms applicable onlv to the ca«c of 
setoff as between the bankrupt and a creditor attcmi ting to 
prove m the bankruptev vet in a-tions brought bv the Receiver 
for the purpose of realising the insolvent’s as ets a plea of 
set off mav be rai'cd, Ta parte Mant (iqoo) i Q B 540 , Pcaf 
\ Jones £-• Co '1S81) S Q B D 14- an 1 this can be so done 
even if the amount wanted to be setoff has not been proved 
in bankruptcy It seems that pavmciits. sought to be avoideel 
as a fraudulent preference mav be set off against debts due 
from the preferred creditor, (1893) 3 Ch 95 , (1908) i k B ^ 
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174 (178) The section should be hberalh* interpreted m favour 
. / .u of allowing a set off Lord Fsher JI R 

seS? °° ‘■>”5 obser^ed m Eberle’s Held £■ 

Restaurant Co \ Jones, (1SS7) 18 
Q B D 459 (465) "I should desire to gne the widest possible 
scope to the section ” See also In rc H E Thorne. (1014) 3 
Ch 43S (452) 


Mutual dealings — means dealings by the one with 
the other and zice xersa , see Booth v Hutchinson, (1S72) L R 
12 Eq , 30 "Bi luutHa/ credits, I conceive to mean simph 
reciprocal demands which must naturalh terminate in a debt 
There is no demand or debt until dishonoured,” MiUer \ 
Aaltonal Bank, of India, ig Cal 146 When there are such 
mutual dealings between the insolvent and the creditor giuog 
rise to mutual credits and debts between them, the mode of 
ascertaining the extent of indebtedness of either parts is first 
to allow a set off and then to allow a claim for balance in favour 
of the person who holds greater credits The mutual deahnes 
must be between the same parties , so a joint debt cannot be 
set off against a «eparate debt , nor can a separate debt be set 
off against a joint debt, Bishop \ Church, (1748) 3 Atk 691 
Thus, where the liquidators of a Bank 
Joint Debt sued the defendants on a joint promis 

sory note, one of the defendants claimed 
set*off for the amount due to him from the Bank on his deposit 
account, but the claim for setoff was disallowed on the ground 
^at the dealings were not vutUial but of different characters, 
Tfttnbak Gangadhar \ Ratncha dra, 45 Bom 1219 S3 Bom 
ER 537 63 I C go6 Tl* d**bt must be due in the «ame 

right, West v Pryce (i82*> 2 Bing 455 , / 15/cr v Hooson, 
(1908) 1 K B 174 and oartie« must fill the same character, 
^Uhattec BanI of \ Mohan Lai, 8 Lali 105 28 Punj 

L R 427 AIR ’9^-- Lah 238 lor I C 762 , m this case 
a person had O'lrdiavvn Fom a Bank in respect of his personal 
account, and hau also another account in the name of a firm 
of which he '•«» a partner, in this account, there was an 
amount in lepos t with the Bank . the Bank going into liquids 
tion, the liquidators sued him for the monev clue from him 
on his personal account and he wanted to set off the deposit 
money m respect of the account m the name of the firm, hut 
the Court said that there were no undiiai dealings This 
means that a partnership debt c:annot be set off against a debt 
owang to one partner onh Ft parte Christie. (1900) r Q B 
5 10 Ves 105, and ‘iice lersa, see S Lah 10^, suPra Cf 

r rf card \ Ramdtn. 14 C W \ 170 , lie Dexecze, L R 9 Ch 
^03 likewise, a debt due from a person as a trustee cannot 
hi. Set off against a debt owing unto him in Ins i>ersonal 
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'apacit} , Bishop \ Church, (174S) 3 Atk 691 , (1S79) 12 Cb D 

^91 

The right of sel»off is allowable m cases of cross demands 
as well, Stephen Clark a Ruthnavello 
Set-off— when allow- Chett^ , 2 "NI H C R 296 (303) Cf 
able and when not Baker v Lloyds Bank Ltd (1920) 

L R 2KB 322 This right operates 
in respect of all those mutual dealings which terminate, or, 
hate a natural tendency to terminate, in debts, Re Canthom, 
33 Mad , 53 , also see Rose v Hart, (1818), Sm L C Vol 2, 
p 29S , Chengal 1 aroia v Official Assignee }ilndras, 33 Mad , 
467 7 M L T 207 , Miller v National Bank of India, 19 Cal , 

146 (147) supra not followed id 3^ Mad 53, supra , James 
1 oitng \ Bank of Bengal 4x836) i M I A 87, distinguished m 
■ilsager \ Cnrne (1844) I2 M & \V 751 and m Naorajt v 
Chartered Bank of India (1S6S) LR 3, Ch Prac 444. which 
sais that "mutual credit means simph reciprocal demands 
31 Inch must naturalli terminate m a debt ’’ — approved m 
Asilcy V Gnrnci, 41869) 4 C P 714 , also in (iSSi) 7 A C 79 
•and (1900) I Q B 546 (56^), infra This «ection applies onlj 
where there are mutual dealings between the parties, Chetandas 
\ Ralli Brothers AIR 1925 Sind IS3 83 I C 135 There 
cannot be an\ set off where there is no mutual dealing, Trtmbal 
Gokhale v Ram Chandra, 45 Bom, 121Q, supra A setoff 
cannot arise unless the amounts recoverable b\ each parti be 
ascertained, 14 C W N 170, supra An ascertained sum does 
not mean a sum admitted but a sum the amount of which is 
known, Ibid Cf O \m, r 6, C P Code, which was enacted 
to prevent cross actions There must be a definite balance on 
adjustment of the debit and credit sides of the account, Har 
pTosad V Ram S-aarup 82 I C 340 Where one partj has to 
return certain shares 'held in security for a certain debt) in 
•specie in order to be entitled to sue upon the debt, no question 
of set-off can ari'e under the mutual credit clause of the 
Bankruptcj Act, see Trustee of the Property of Ellis & Co 
\ Dixon Johnson, {1925) A C 489 (1924) 2 Ch 451 94 L J 

<Ch ) 221 As a general rule goods cannot be set off against 
vtoney, Eberles Hotel Co v Jones '1887), 18 Q B D 459, 
Lord Trustee v G E Ry Co , (1908) 2KB 54 , hut where 
authoritj' has been gn en to convert goods into monev , set-off 
maj be allowed, Rose \ Hart, supra haoraji v Chartered 
Bank of India, supra It seems that there la no right of set off 
where money or goods are deposited for a specific purpose, see 
Atkinson v EUwtt, (1797) 7 T R 378 Key v Flint 
8 Taunt ai , Buchanan \ Findlay, frSzg) 9 B & C 738 
Cf Clarke v Fell, infra Where there is no mutual 
credit or mutual debit, there is no question of set off, 
see James Young \ Bank of Bengal supra MtUer 

/ 

/ 
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Beer, 6 C L R 294 nght of set-off not exist ng at the dite of 
the adjudication order cannot be acqmrc’l afternard^^ DicLscn 
\ Eiaus. (1704) 6 TR 57 , Comp Collins % Jorcs, (iS 0) 
10 B &. C 777 From nhat has been said abo\e it ml] be 
«een that 111 order to constitute a «et off, the re-'pectne debts 
should be (i) a«certaiaet!, (2) legallv reco\enble anJ ^3) hterallv 
mutual and m\ohing no variation in the character of the parties 
A question of some interest arises m 
Agreement to exclode this connection as to whether the rule 
of set off enacted herein can be excluded 
b\ agreement between the parties a' 
regards their respectue debts In Clarke \ Fell, (IS^ 3 ) 
I B it ‘V 404, a certain creditor of the bankrupt made over 
to the latter, before his bankniptcv , a stanhope for repairs 
agreeing to pav rcnrfi tnoncy , but before the repairs were con 
pleted, bankruptcv ensued, and the creditor demandeil the 
stanhope from the receiver proposing to set off the cost of 
repairs a® against the monev owing to him from the bankrupt 
But tb Co rt negatived this claim for setoff, because of the 
agreement to pa> ready money Sinularlv, the case of Jama 
doling V Ban*' of Bengal, suf>ra, al«o seems to suggest that 
the effect of this siction can be excluded bv agreement 
have 'een above that where monej standing in the hands of a 
person is car-marked for a specific purpose, its surplus or 
umpphed portion should be restored or refunded to the pcr«on 
V ho brouglit that monc> and cannot be put 111 muti al accounts 
or subjected to set off. see In re Polhtt, (1S93) i Q B 435 
The section does not, however, rend as if it were subject to 
anv agreement between the parties, and the trend of modem 
ojunion «eems to mark a departure f-om the view taken la 
Llarke % Fell or Jaines Young v Baafe of Bengal, [Cf 
U V Simpson, (1S26) g B iv C 746, Cx patje 

BarncH 1S-4) P Ch \pp 293] 

Accounts In order to allow set off accounts between 
the pirties should be first tnken, rainier \ Da\, (iSoj) 2 Qh 
Uifi , Rc Daintrex F v parte Mant, (1900) i Q B 540 As to 
up to what date the accounts are to be taken vide supra 5 ec 
also Fills d” Co \ Dixot , '1924) 2 Ch 45: (igcs) A C 4^9 
01 L J (Ch ) 221 'a case of mortgage of sliarcs with the 
barkrupt), supra 

Creditor The section uses the word “creditor" in 0 
general sense, so as to cover the ca®e of a secured creditor, 

I V pane liarneil, (1S74) L R g Cli \pp 293 

Appeal An original order of the District Court di' 
allowTng a <et off is npjtealable onU !>> leave, Safimoriwi-i ' 
I’a/h Ilussanabha, ii IC 653 
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47, [§31] (2) Where a seemed cieditoi 
^ ^ lealises his secuiity, he mn\ 

ecare ere i ors pro\e for the balance due to 
him, aftei deducting the net amount realised 
{ 2 ) Wheie a secured cieditoi relinquishes 
Ills SGcurit\ for the geneial benefit of the creditors,, 
he ma\ pio^e foi his whole debt 

(S) Where a seemed cieditoi does not eithei 
leahse oi rehnqmsh his securit\ he shall, befoie 
being entitled to ha\e his debt entered in the 
schedule, state in his proof the particulars of his 
securitj and the i,alue at whnm he assesses it 
and shall be entitled to leceive a dividend only 
in lespect of the balance due to him after deduct- 
ing the value so assessed 


(4) Where a securiU is so \alued the Comt 
ma} at anv time before lealisation redeem it on 
payment to the cieuitor of the assessed \alue 

(5) "W here a creditor after having valued his 
secuiity, subbcquentlv realises it the net amount 
realised shall be substituted for the amount of 
anv valuation preiiousK made bv the creditoi 
and shall be treated m all lespects as an amended 
■valuation made bv the cieditor 


({7) Where a secuied creditor does not comply 
vith the proMsions of this section he shall be 
excluded from all share m any dividend 

The Section This is section of the A.ct of igo~ It 
<le^Is \Mth the rights of a secured creditor m relation to his 
si.curit% and his right to pro\e his debt for the p iri ose of 
participating in the iiisohtnts 'issctb The section is In etl 
on the general princij k that a man cannot pro%c in Innknii tc\ 
against an estate and at the same tune renin hn. securiti 
thereon which if giitn u] would go to augment the estate 
see IQ Ch D los It shoull not however be lost sight 

of that this section applies onl\ to a in in who is an »/i iiab/i 
a secured creditor but where the allege 1 charge is itself in 
question that point must first be decided before this section 
can be put m operation I/oliram \ Rod cll ’i ^ L J 33 
AIR 1923 All 159 To the e^.te t of the securitv, the 
bankrupt is \irtuallj not the owner ot »he propertj and there-^ 
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fore to that extent, the receiver has got nothing to do aith 
the property Cf i?tc/ioriiion. In re, (igir) 2KB 70^ 

Rights of a secured creditor The following course* 
are open to a secured creditor Prosad v 2 Pat 

724 AIR 1934 Pat 259 77 I C 589] 

(a) He can rely on his securitj and may not ha\e re 

course to proof 

(b) He may realise his security and may prove for the 

balance if anj , 

fc) He maj surrender his security and pro\e for the 
whole debt 

(d) He has the option of assessing his security at a 
particular value and can then prove on the balance 
But m this case he taV.es the chance of being 
redeemed at the assessed value See Union Banl 
of BijapuT \ Bhiinrao 31 Bom L R 4^3 AIR 
1929 Bom 258 119 I C 189 , Society Generate 

De Pam v t.ccn, (18S3) SAC 606 (621) 

*'A secured creditor may not petition for adjudication of 
an insolvent unless he is willing to rehnouish his security for 
the benefit of the general body of creditors or gives aa cstimaK 
cf the value of his security, and m the httcr case he may be ad 
mitted as a petitioning creditor to the extent of the balance of 
the debt due to him after deducting the value so estimated 
DanI of I ppcT Itidta v 4dmtntstTalor General of Bengal, 45 Cai 
653 (664) A secured creditor who has the advantage of sccuntv 
may remain outside the Act To the extent to winch he relies 
on his security he will reduce the estate of insolvency But 
he obtains at first no part in the dividend and is unaffected bv 
the proceedings Should however the imount of realisation be 
less than the amount due to him he is given the special 
privilege of proving for the balance Tins balance is the 
difference between the decretal amount and the amount 
realised When lie has proved he will not obtain any more than 
his proportionate share in the estate He will then be put on 
tile footing of an unsccurctl creditor, Sharafnzzanian v Hunter, 
6 O W \ 9S2 \V hether lie should sit on his security or claim 
to prove is particularlv a matter for his election , and parti 
cipation in the dividend is conclusive as to his final election 
Voor V /Ingle liahan Hank (1S79) 10 Cli D 6S1 (600) 
here the mortgagee desires that the mortgaged property of 
the insolvent mortgagor should Iw sold free from the mortgage 
nglus and the mortgage debt should be recovered from the 
«ale proceeds the Insolvency Court is competent to accede to 
his reniiest, (lopaf Giinajt \ Jialaii, AIR lO o Vag rqb 
133 rc -4 
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^ B The position of the secured creditor is not affected 
b\ the lnsol\enc^ proceedings, Jfo<» Ram v Rodewell, 21 
ALJ 32 Air 1925 All 159, Sonl Prosad \ Sheo Dut, 
2 Pat 724 See also the cases referred to at pp 199-201, ante 
It IS not necessan for him to pro\e in insolvencj , Bal’ujc v 
Tansa, AIR 1930 Nag 17 The fact that a creditor gives 
up his securit\ and agrees to treat himself as an unsecured 
creditor for the amount due to him is not conclusive on the 
question that the money was not due as a personal debt, 
KtimaTasdamt \ I'eiilata 5 o»ji, 46 M L J 242 (1924) W N 

212 19 L W 193 \ I R 1924 Mad S30 78 I C S57 If 

the insolvent’s assets are distributed b> mistake in ignorance 
of the claims of a secuied creditor, such creditor can ask the 
Court to give directions for bringing back to Court the nione> 
distributed as dividends for satisfaction of Ins prior claim, 
K P S P P L Firm v C 4 P C Fmn, 7 Rang 126 
AIR 1929 Rang 16S 117 I C 583 

Secured Creditor For definition of the terra see 
sec 2 (r) — (e) oiitc and the cases referred to at pp iS 19, ante 
Under the said definition the ‘ secured creditor” must hold a 
mortgage, charge or hen on the property of the debtor , so 
where the secuntv is on the propertv of a third person the 
holder of the securitv does not become a secured creditor simply 
because the secuntv is for a debt due from the debtor himself. 
Ex parte II est Riding Unton Banking Co , (iS8i) ig Ch D 
105 A simple mortgagee (1 e without possession) is just as 
much a secured creditor as a mortgagee with possession, Shew 
Singh V Ishar Das, AIR 1927 Lah 904 103 I C 398 (i) 

Also see the English cases at p 45 of Halsbury’s La^ts oj 
England, Vol II , also rtde the notes under sec 9, ante at 
p 83 The creditor of the ancestor of a JIahoraedan insolvent 
IS not a secured creditor, and must prove as an ordinar> creditor, 
see AIR X929 Mad 609, cited at p 20, ante Where rent is 
a charge on the leasehold property, the landlord becomes a 
secured creditor Cf Chandra Aarcun v Ktshen Chand, q Cal , 
855 , Chtnna \ Kudas-namt 1 Mad 50 , Bis/ioiiib/iar v Rnkha, 
81 I C 647, cited at p 19, ante As to the position of an 
equitable assignee, see Palmer v Carey 95 I, J P C 146 
(1926) A C 703 — cited at p 176, anfc The secured creditor 
is entitled to interest at the contractual rate up to the date of 
pajment, ]ugal Kis^iore v Bankim, 41 All , 481. infra Cf 
2 Rang 197 83 I C 576 

Sub-section (1) : Realises his security The secured 
creditor is not affected bv the order of adjudication , that is, 
he can stand outside the bankruptcy, (1915) 2 Ch 345 (360) , 
so, notwithstanding such order he can realise or otherwise deal 
with Ills securit> , see sec 28 (6) and Badri Das v Chelt^, 45 
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I C 91S There is no obliRation on him to give up his 'ecunU 
In Tc Shtb ChundcT, 8 BLR 30, that is, lie has the oition 
lo stl uton hts security. Re Saitn, (1872) 7 Ch App 760 So 
under this section he can reali«!e hts <fecunt5 and can prove for 
the balance, if anj, due to him Cf Srtdhar \ Almaram, , 
Bom 455 , Harat’riya \ Shyama Charan, 16 Cal , 592 , Sheets] 
\ Gunn Sahay 21 All , 227 , Baranashi \ likabadeb, 54 C L J 
i6~ 66 I C 758 , Sridbar v hrtshnaji, 12 Bom , '’72 , Vs’A 

cf I pper India \ Adnnmsltator General, Bengal, 45 Cal , 6^1 
Labulal Saint \ Knshiia Prasad, 4 Pat 128 AIR iQ’o 
43S $5 I C 543 As to up to 

Secured creditors date interest is to be taken into account 
right to interest see Qiiarlcrniaine's ca«e (1S92) 1 Ch 

639 , aide notes under sec 4S, ih/m 
here a secured creditor realises Ins secuntv , his proof must he 
limited to the amount due for principal and interest up to tic 
date of adjudication after deducting the amount realised Ibid 
see also Re box & Jacobs (1894) i Q B 438 (cited at p 20I 
infra) (^Interest stops at adjudication, onl^ where the secured 
creditor seeks the assistance of the Bankriiptc' Court and 
chims to pro\e\ Rc Satin <1872) 7 Ch App 760 Comp 
Ram Chand v Banh of I pper India 3 Lali ^9 AIR 10^2 
Lah 2S1 so assumed) (But the case is otlerwisc where tlie 
Receiver seeks to redeem the seaircd creditor , m this ca»e 
the httcr can insist on his entire intcre&t up to dat^ I 
liid also Rc Satin suPra Jugal hishorc \ 

481 1 A L J 4S0 51 I C 192 , sec notes under the fieadmC' 

eecured ere htor ’ at p 29' Post and Robson oh CaKfcrii/’f^ 
“th Ed p 350 Hciilev’s Digest of Bankrupt I^ws, ^ril Tu 
p •’90 B} realisation of scciintj are meant the 'ale of the 
propertv and tlie appropriation of the sale proceeds /hcJ* 
Ai5/;orc % BfljiJlijH 41 All 481 17 A L J 4S0 51 I C 10' 
Lt parte / cadi I cads 6 Ves 644 I'ldc al'^o the notes and 
caacs at pp 199 200 ante Tins sulvsectioii contemplates tlu- 
ca«e wliere the amount realised is insufficient to cover the entire 
amount due to the secured crctlitor Where the secured creditor 
realises more than wliat is due to him he is bound to nnke 
over the '•urplus to the receiver Cr parte htng (iS":)) I h 
20 Eq 2-3 III order to ascertain the exact amount «till die 
to him the »u/ amount realised mav be deducted The word 
i ct jitrliaps indicates that the costs of realisation nn\ first I >■ 
deducted from the amount realiscvl Cf Px parlc Carr, Rr 
Ilofttinii II Ch r> 0-* It IS not quite clear tip to wint 

date the calculation is to I»e made, we are apt to llniik tliat 
such calculation can be made up to the date of rtah'ation 
\ scciircil creditor can if he wishes, obtain a decree 
under O \\\IV, r 6 and utilise the same as proof of the 
balance But it is not nccessarv for him to take such a conr«c 
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Il\en, i{ hij application for a decree under 0 XXXIV, r 6, 
IS refused it is still open to him under the special remedy 
proMded b\ this section to prove for the balance due Under 
this special provision no question of limitation arises, and he 
will be placed on the footing of an unsecured creditor 
SIiaTafuz:ainan \ Hunter, 6 OWN 9S2 4s for further 
decrees under 0 XXXIV, r 6 of the C P Code, xide at 
p 181, ante When a mortgagee has 

1,°' Olreadj instituted a suit for the 

■suit when his securitv , , , , 

IS cliallenged realisation of his securitj and there 

after, the receiver starts a proceeding 
under sec 5-, of this 4ct challenging his «t.curity, the proper 
course will be lor the receiver to appU to the Civil Court 
having seism over the mortgagee’s s ut to stav the same, 
pending the disposal of the proceeding under sec 53, Official 
Receiver, Coimbaiore v Palcm S ami Cheltt 4S Mad 750 
49AILJ 303 {19251 MWK 6;. 88 I C 934 

Mortgagee's suit : Receiver a necessary party I tde 
notes and cases at p 201 ante V here no Receiver is ap 
pointed, the mortgagee can ash the In«oI\encv Court to appoint 
one, failing which it will be open to the mortgagee to implead 
the Judge in whom the estate vests under secs 28 and 5SJ 
as a I artv defendant 

Sub-sec. (2) When a secured creditor seeks to prove 
against the in«ol\eiit estate, he must gne up the secuntv, which 
if not retained bj him, would go to augment that estate, £v 
parte Manchester, Liverpool D Banking Co (1924) 2 Cli 199 
The principle applies onU to the debt sought to be proved 
and does not applj to a case where the secuntv is for a different 
debt, Ibid The word “relinquish” has been substituted m 
the place of “give up” in the I^gltsh Act The relinquishment 
of secuntj enures for the benefit of creditors and not for the 
benefit of a secured mortgagee, Crackuall v Jnnson, (1S77) 
6 Ch D 7V5 So a mortgagee bv giving up his secuntj does 
not alter the rights of prior or subsequent mortgagees, but 
simplv puts the trustee in his place, Ibid The insolvent’s 
assets arc, however, augmented bv the relinquishment Cf 
Bell \ Sunderland Building Society, (iSSj) 24 Ch D cuS 
The relinquishment is a voluntarv' matter , there is no obliga 
fiVTiv cq-AWi’ ihe seaiKd CASiVAw gtre cqT hes recant} sec' 
In re Shib Cliundcr b B L R 30 Where the receiver gives 
notice to the mortgagee asking permission to '^ell the propertj 
free from incumbrance, mere nlence on the part of the later will 
not amount to relinquishment, haniappa ^fudihar v Raja 
Clicitia, 47 '\Iad O05 47 M L J 16 20 LW 45 (1924) 
M W’ X 520 79 I C S50 Thus, there is no lelinqmshment 
bj implication or conduct, /6id But the Bombaj High Courf 
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IS of opinion that the term “relinquish” in this section is 
sufficient to cotcr an abandonment b\ conduct, Union Bank oi 
UijapuT \ Bhimrao, 31 Bom LR 463 AIR. 1929 Bora 
258 rig I C 1S9 Thus, proving a debt snthout falling bacV 
on the shares held as a secunt3, may be tantamount to relm 
quishment, Ibid The expression “his debt” m this sub-sectio" 
means the secured debt or the debt of the secured cre^htor as 
such and does not co\er an unsecured debt of that creditor 
So, i%here a creditor has several debts against a debtor, sone 
of which are secured and others unsecured the creditor can 
prove the UHsecitred debts without relinquishing his securities 
for the other debts, Vx parte Manchester and Ltierpool D 
Banking, supra 

Sub'sections, ( 3 ), ( 4 ) and ( 5 ) . Under this section the 
secured creditor has a right to elect to realise or relinquish 
his sccuntj In the absence of an election bv’ him hereunder, 
the Court cannot direct the Receiver to take possession of 
lus sccuntj and sell it, allowing the creditor to rank 6rst as 
to pnorit>, Sant Prosad v Sheoduit. 2 Pat 724 . A IB 
1924 Pat 259 77 I C s$9 Without the consent of the 

mortgagee, the Court cannot sell the propert> free Jroo 
his mortgage, Gopal Gunajt \ Balaji, AIR t9>o 
Nag 196 122 I C 374 Where the secured creditor does 

not either release or relinquish his seennty, he must, tihile 
proving his debt, state the particulars of his security and tnust 
assess it at a particular amount, and if there still be a 
due to him after deducting such assessed amount he can 
for It, anil can receive a dividend m respect of it Cf 
liaratiaslit \ Bliabade'^, supra , but the Court has an option 
to redeem him at the assessed amount before he realises his^ 
becuntv , under sub-sec (4) Where the Court does not so 
redeem him, he can realise his sccuntv’, and then the net 
amount realised v'-ill be substituted in the place of the asse'^eu 
value bee sub «cc (5) See Gopinaih v G»ni/>rflJad, 15 I ^ 
860 Sant Prasad v Sheoduit, supra , Babii Lai v Knsl 
Prasad, 4 Pat 12S AIR ig-s Pat 438 85 I C 5-13 

Subject to the consequence indicated 111 this section, a secure** 
creilitor Ins absolute frcmiom in assessing his secuntj at siav 
figure he likes In England the law on this point is somev'W* 
ihffercnt from tint under this Act Tlicre, once the creditor 
has committed himself to a figure b> way of assessment hf 
must stand bv it and anj amount realised bj* him in exoe*' 
over that assessed value must go to the Receiver, Cx Parie 
Aing, (1S75) L R 20 Eq 373 And if the amount realised 
should fall short of the asse-sstd vnluc, he will have no reinedv 
for such deficit, In re Ilopktns, 8 Cli D 37S Hut there i"* 
such risk under tins Act, because the amount realised can b* 
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substvtuted m the place of the as'ses^ed value aud the original 
assessment will then be looked upon as ha\mg been amended 
to the extent of realisation see sub sec (5) The only risk of 
assessment under sub sec (4) is that the secured creditor is 
liable to be redeemed at his assessed value under sub sec (4) 
It IS onl5 for the purposes of redemption bj Court that the 
secured creditor is bound bj his estimate Cf Ex parte 
Tailor In Re Lace\ (1884) 13 Q B D 12S Re 1 aulin (1898) 
2 Q B 549 There is no time limit for such redemption but 
such redemption should take place before realisation 

These sub sections appl\ where the security is the sole 
property of the debtor Ex parte Bennett 2 Atk 5'’8 Ex 
parte Parr iS \ es 63 and not where it is not the debtor s 
sole property Ex parte U R D Co 19 Ch D 105 As to 
whether the laluatioa once made can be amended the Act 
does not clearly sa\ anything but under the English cases 
where the \aluatiou is made through inadvertence amendment 
may be allowed otherwise not Re Roue (1904) i QB 89 , 
but no amendment can be allowed when a composition has 
already been entered into on the faith of the first valuation 
Couldrcy \ Dartrui (iSSo)i9ChD 394 Cf Ex parte Ardet 
(18S4I 14 Q B D 121 Amendment is also permissible where 
tinder valuation has resulted from bona fide mistakes or where 
there has been a rise m the value of the security since the first 
valuation Ex parte \ orris (1S86) i QBD 28 

Sub section (6) This sub section provides a penalty for 
non compliance with the provisions of this section It says 
that in case of such non compliance the secured creditor is 
excluded from all share in the dividend He will then have 
to rely exclusively on his security and not on proof Gopinath 
V Guniprosad 15 I C 860 That is a disregard of the section 
IS punished only with exclusion from proof and not with for 
feiture of security See the following cases Ex parte Good 
(iSSo) 14 Ch D 82 Moor v Inglo [talian Batk (1S79) 10 
Ch D 6S1 

Restrictions on the rights of a secured creditor — 

A secured creditor cannot receive payment of his debt from his 
debtor and hand over the securities after he becomes aware 
of the commission of an act of bankruptcy by the debtor 
Ponsiord Baler Co \ Lnwn of London & Smiths Bank 
Ltd (1906) g Ch 444 overruling (1902) 2KB 445 

48. [§ 32] (1) On any debt or sum certain 
whereon interest is not reserved 
“ or agreed for, and which is 

oxerdue when the debtor is adjudged an insolvent 
and which is proxable undei this Act the creditor 
19 
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may prove for inteiest at a rate not exceeding sh 
pei centum per annum — 

(a) if the debt or sum is payable by \irlue 

of a written instrument at a certain 
time fiom the time when such debt 
or sum was payable to the date of 
such adjudication; or, 

(b) if the debt oi sum is payable otherwise, 

from the time when a demand in 
writing has been made giving the 
debtor notice that interest will be 
claimed fiom the date of the demand 
until the time of payment to the date 
of such adjudication 

($) Where a debt which has been proved 
under this Act includes interest or any pecuniary 
consideration in lieu of interest, the inteiest or 
consideration shall, for the purposes of dividend, 
bo calculated at a rate not exceeding six per 
centum nor annum, without prejudice to the right 
of a creditor to receive out of the debtor’s estate 
any higher rate of interest to which he may ho 
entitled after all the debts proved have been paid 
in full 


This IS sec 32 of the Act of 1907, and corresponds to 
sec 66 (i) and Sch II {21) of the Bankruptcy Act, 1914 

Sub'sec. ( 1 ) : Interest . Wlicre no interest is resericd 
or ajtrecd for any debt which is o\crdue on the date of ad 
judication, the creditor can pro\e for interest at a rale not 
exceedins 6 p c pa , (o) if the debt is payable by \irtue of a 
/ written document on a certain date, such interest will be for 
the period between the due date and the date of adjudication , 
(6) if the debt is otherwise pa>able, the interest will be for 
the time between the date of demand for interest and the dalf 
of adjudication 


It IS to be noticed that both the clauses (a) and (b) allow 
^ . . interest up to the date of adjudication 

,nS”" »"'> Tin, ,s .n accordance mil. rtc 

fldjnaication general nilc tint a creditor cannoi 

prove for interest accruing due after 
an adjudication ; see I^x parte I ubbooK, 4 De G J. and S 41^ » 
{?i<artrr»iainc'f case, (1892) 1 Ch 639 This general rule rc^ts 
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on this foundation that upon insolvency the debtor ceases to 
be Sill ;i(rjs for the purpose of satisfying his obligations and 
his contracts stop as a matter of legal right and the Insolvency 
Court intervenes as a Court of Equity to do equal justice to 
all his creditors b\ enforcing an equiable distribution of his 
propertv in discharge of his obligatious, Rc Saitn (1872) LR 
7 Ch App 760 , see also Ex parte Bath Rc Phillips, (1883) 
27 Ch D 50Q , (1882) 22 Ch D 450 “The thcorv m bank 
ruptev IS to «top all things at the date of bankruptcy and to 
dmde the wreck of the man’s property as it stood at that time 
Dirccth the insolvent files his petition and a vesting order is 
made he is divested of all his property and he cca=es to be sui 
jr ns for the purpose of satisfying Ills obligations and the 
Insolvency Court intervenes as a Court of Equity to do equal 
justice to all his creditors bv enforcing an equitable distribu- 
tion of his property in discharge of his obligations as they 
stood at the date of the petition and the vesting or ler I take 
the general rule then to rest on this foundation, viz , that the 
contracts of the insolvent stop at the date of the vesting order 
AS a matter of legal right and the Insolvency Court becomes 
seised of jurisdiction to deal with his property towards their 
satisfaction through the Receiver as a Court of Equity and 
according to equitable rules of distribution,” per James L J 
in Rc Satin, supra The chance of there remaining a surplus 
must not be made a ground for not acting upon the said general 
rule as embodied m this section, Subbarayfllu v Roulandson, 
14 Mad, 133 If there be any surplus after the payment of 
the debts, it may be utilised, under sec 61 (6), for the purpose 
of paying interest on all the scheduled debts from the date of 
the order of adjudication Where an insolvent’s estate is suffi 
cient to pay off his creditors m full, leaving a balance in the 
hands of the Official Assignee, the Court can direct payment 
of interest subsequent to the date of adjudication at the rate 
of 6 p c pa , see Rc Mahomed Shah 13 Cal , 66 

The section is also an extension of the power which a Court 
of Bankruptcy, as a Court of Equity, possesses m regulating 
interests on debts due from the insolvent It has been a recog 
nised principle that when the interest is “harsh and im 
conscionable”, the Court of Bankruptcy has power to give relief 
by reducing the amount of interest, In re a Debtor, (1903) 
E R. B, , 3-15 TV/c Cwcnte, Aw, Ww: Tiwgv.’.sftd. Ah'.s. 

principle So m a recent case, the Court refused to apply the 
rule of Dainditpat to insolvency proceedings Re Hardal Mulhek, 
33 Cal, 1269 10 CWN 884 In another case commission 

in the nature of interest was disallowed as too high, 
Subbara^alu v Ro ilandon 14 Mad, 133 (136) 

The English rule that interest stojis at Bankruptcy has no 
application to the case of mortgagee from an insolvent 
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Therefore, as a secured creditor, he is entitled to recei\e out 
of the sale proceeds from the mortgaged propertj his principal, 
interest and all costs, and he is also entitled to interest up to 
the date of pajment. Jugal Rtshore v wBaiitiHi Chandra, 41 
All 4S1 

Written Instrument The debt must be pajable by 
\irtue of a written instrument So an application for loan— 
though the loan is granted on such application — is not such 
an instrument, as the debt is not payable under it, see Taylor 

V Holt, 5 H & C 451 Bonds and mortgages have been held 
to be written instrximents, Ferquehar \ Morns, 7 TR 121, 
Ashicll V Staunton, 30 Ben 52 Similarly, a certificate of 
the \dministrator General admitting a debt to be due is not 
such a written insirnmenl, as the debt is not payable by virtue 
of the said certificate, Omulanalh \ Admtntslralor General 
=0 Cal , 54 Comp sec i of the Interest Act (\xtii of 1839) 

Demand — The demand under clause (b) of sub see (i> 
should be i« irifoig Under the English law, it should also 
specify an ascertainable or hquulatcd sum , it is not enough 
if onlv ‘a good round sum ’ or such vague amounts are 
mentioned Gcake v Ross, 32 LT 666 44 L J C P 3151 

but under the present Act it appears to be sufTicient compliance 
With the provisions of this section if the creditor gives notice 
that he claims interest from the date of demvnd Cf Ra ulho 

V Ifid/iu A’cHiidan, 23 Mad , 41 , also 20 Mad , 481 

N B— This section will not apply to the mode of calculat 
ing interest on a debt due to the insolvent from /lU debtor 
So the insolvent s debtor is bound to pay full interest 'iccoriim? 
to the contractual rates see Firm of Kanhya Lnll \ Selh^ 
Radii j I\tsscn i-* P L R 1913 92 PWR 1913 iS I C 20j 

Damdupat The rule of damdupat does not apply to 
insohencv proceedings In re Hanlal MulUck 33 Cal , 1269 
10 C W N S84 supra 

Secured Creditor : A secured creditor can claim interest 
at the contnet rate beyond the date of adju lication of tlic 
insolvent and up to the time of realisation, Rc Bulallat 
"^agccrmal 3 Rang ,197 AIR 1924 Rang 352 83 f C 5 ‘^ 
See also fugal Ktshore v lianKini, 41 All 481 Vtdc aKo notes 
“ pp 2S5 86, ante 

Sub'Section ( 2 ) Mib section (i) contemplates the ca«e 
iicli reserves no interest or where there is no agreement for 
;er«.st This sulvsec (■•» covers the case where the 
Dved includes also interest or consideration m lien of intercs* 
le otlicr point is worthv of note ‘'Ub sec (i) affects the 
editor’s right to prove for interest, but sub sec (2) affect? 

> right onU as to dividend and not in respect of proof, 
cau'c the debt (iiichuling the interest) is already proved 
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Cf Re Herbert, g ilor 253 This is also clear from the latter 
-part of the subsection, which tanpowers him to receive the 
full interest f-roi-cd m the event of full pa3tnent of all the debts 
The nght of a creditor to receive out of the debtor’s estate 
-an> higher rate of interest to which he may be entitled is uot 
prejudiced after all the debts proved have been paid in full, 
Muhammad Ibrahim v Ram Chandra, 48 All , 272 24 A L J 

244 (247) AIR 1926 All , 289 — Q2 I C 514 For subsequent 
interest, etde Ibid Under this sub section the rate of interest 
for the purpose of dividend cannot exceed 6 p c per annum, 
M K Bank \ Mamu, 39 I C 373 3 P W R 1917 19 P L 

R 1917 It IS not open to an Insolvency Court to allow interest 
at a rate higher than six per cent after the date of adjudica 
tion, Gawira Sa/iai V Mukaram Alt, 24 A 1 , J 441 AIR 1926 
^ All 361 97 I C 556 

N B This section does not prevent a secured creditor 
who has realised or assessed the value of his secuntj, from 
•allocating such value in discharge of the interest and proving 
for the principal or balance due to him, In re Fox and Jacobs, 
'(1S94) I Q B 435 

49. [§ 25] (I) A 
this 

Mode of proof 

letter, to the Court an 

(S) The affidavit shall contain or refer to a 
statement of account showing the particulars of 
"the debt, and shall specify the vouchers (if any) 
by which the same can be substantiated The 
Court may at any time call for the production of. 
the vouchers 


debt may be proved under 
Act by delivering, or send 
by post in a registered 
affidavit verifying the debt 


This IS section 25 of the Act of 1907 Cf Rules 2 and 4 of 
Schedule II of the Eng Bankruptcy Act, 1914 The Legislature 
considered the English practice of proving bj transmission of 
an affidavit bv post desirable and in order to safeguard 
the proceduie, enacted the provnsions of sec 50 see Viceregal 
Council Proceedings to Act III of 190, 

This section la)s down how a debt can be proved under 
tVrts Ac*-i •b’riCi'Ci’j'i Ve Trttoced Weft Vrns sectiun does not 
prescribe the onh mode of proof This is clear from the use 
of the word may The words “a debt mav be proved” go to 
show that this section provides for an optional additional and 
convenient method of proof while onlv specifjnng a simple 
movie of proof the section does not exclude other modes of 
proving a debt Cf Rnshna Chandra Das v Johndra A' 
Portal 48 C L J 574 AIR igag Cal 159 114 IC 415 
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In section 33 (i) v\e have seen that a creditor is to tender 
proof of his debt by producing eiidetice elc There the word 
‘endence’ is used in a general sense and this section (see 45^ 
gives the creditor an option to have recourse to the particular 
sort of evndence contemplated herein, namely bj producing an 
affidavit In krtshna Ch Das's case, supra, it Ins been oiuncd 
that an admission bj the insolvent m his schedule of a debt (he 
to his onlj creditor is sufficient proof of the debt This ca«e 
evidentlj makes a confusion between, rclcianc\, productior 
of c^tdcncc and proof An entrj of the debt in on insohencv 
petition ma3 be relevant as an admission and ma> be prohiced 
as judicial evidence and may ultimately be regarded "is proof 
but to call it proof per sc before compliance with the rules of 
the Tvidcncc Act and the provisions of secs ^3 and 49 of thi' 
Act is going rather too far 

The Affidavit maj directly be filed in Court or it maj be 
forwarded under a registered cover The affidavit sliouli 
contain particulars of the debt and should spccifj the voucher^ 
(if ail}) The Court can direct production of the vouchers 11 
necessir} ^In case of decretal debts, a certified copv of the 
decree shotud be filed along with the affidavit ^ The fact tint a 
debt IS covered b> a decree docs not attach ail} special sanctitj 
to It m an Insolvenc} Court, because on Insolvency Court ha*- 
power to go behind a judgment debt, >.tdc notes at p 21" 
attic This position is not very much appreciated bj our 
Courts as will appear from Krishna Ch Das’s case, 

Cf lie Archibald (lilchrtst Peace 26 CWN 6^* 'V creditor 
who lodges h s proof in the statutor) form is entitled that H 
sliould be dealt with without doing oiiything more, tbtd Ci 
Rc Ha ktns 64 I J Q B 373 (jfiOj) i Q B 404 
section dots not si> b} whom the affidavit is to be sworn 
But having regard to the provisions of the Code of Civil Pr^ 
cedurc it seems it can be j,wom b> the creditor himself as well 
as b} nuv bodj aeting on his belialf, if full} cognisant of all 
the circumsnnccs iworn to If the affidavit is defective, it 
should not be rejected but allowed to be rectified \s to tiie 
form of the XfTuhMt sec Civil Process No r}6 under the Kulc^ 
of the Calcutta High Court 

Cost of proof The Provincial Iii'oKcnc} Bill of 1906- 
contained the foil nving i>ro\istoii "A creditor shall, unless 
the Court otherwise, directs bear the co'^t of proving his debt 
This accords with Kiik o of the Fng Bankrnptcv Act loM 
blit has been omitted from the present Act V) it stems t'n 
such amount can be added to the amount of claim 

Proof by secured creditor The affidavit mist state 
whether the creditor is or is not a secured creditor ‘^cc Rule •> 
in *<11 II of tin rnghslt Bankrnptcv Act 1914 In tin* 
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connection ade ilso the notes under sec 47, ante As to / 
the secured creditor’s right to interest, vide notes at p 285 
Failure to prove Bj reason of omission to prove in 
accordance herewith, the creditor is estopped from proving 
an> more in bankruptcy and '’rom participating m the dividend, 
and IS thus deprived of his rights in respect of his debts See 
Re n ickham 34 T L R 158 , Irshad Hussain v Gopinath, 

41 All , 37S 17 ALJ 374 49 I C 590 The law in this 

respect under the Insolvency provisions of the C P Code, 
18S2, was different, see sec 352, thereof and Harapftya v 
Shama Charan, 16 Cal 594 

50. [§26] (!) Where the receiver thinks 
D.s.iiow„ce ..d re- » debt has been impro 

dnction of entnes m perly entered in the schedule 
the Court may, on the applica 
tion of the iecei\ ei and, after notice to the creditor, 
and such inquiry (if any) as the Court thinks 
necessary etpunge such entry or reduce the 
amount of the debt 

(S) The Court may also after like inquiry, 
expunge an entry or reduce the amount of a de^t 
upon the application of a creditor where no 
receiver has been appointed or where the receiver 
declines to interfere in the matter or, in the case 
of a composition or scheme, upon the application 
of the debtor 

This IS sec 26 of the Act of 1Q07 Cf Rules 24 and 26 of 
Schedule II of the English Bankruptcy Act, 1914 

Scope of the Section — The section authorises the 
Receiver to applj for expunction of debts vvronglj entered by 
the insolvent in his Schedule see Banajeer v Bonn Ranga- 
saz.mt 36 Mad 402 -'2 JILJ 52 12 I C 61S There is 
nothing m this section to jiisttfj the view that anv question 
of title raised between two scheduled creditors can be decided 
by the Insolvencv Court, the decision of the executing Court 
under O XXI, r 58 C P Code, is final Pearcylal \ 
Allahabad Dank 24 A L J 334 AIR 1926 All -’44 92 I C 
14 It IS vvorthj of notice here that the «=cction does not make 
anj distinction between a secured or unsecured debt Cf 
VronaduJa v Ponakaztra, 45 MLJ 105 72 I C 805 

Power lo expunge or modify proof This section is 
analogous to rules 24 &. 26 in the Second Schedule of the 
English Bankruptcy Act 1Q14 The object of this section is' 

/ 
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to invest the Court with the power of e^punginp proofs or 
reducing the amounts of debts entered therein An enquin 
under this section should be made by the Court 'uid should 
not be delegated to the Receiver, Sairasala \ Taltscih {1921) 
MW N 109 13 L W 145 61 I C 767 , il/Hf/iHrttnnii C/ifJ/iiir 

V Official Rccctier of Korth Arcol, 51 MLJ 2S7 (106) 

"MW N 935 AIR 1926 Mad 1019 97 1 C 407 The 

section gives no power to the Receiver himself to expunge a 
debt, Ibid (51 M L J 287 g** I C 407) ‘ The framing of the 
Schedule is the dutj of the Court, not of the Receiver’ fer 
Teunon J m liehary Lai \ Harsukh Das, 25 C W N 137 6i 
I C 904 An Insolvency Court cannot add or remove a name 
from the schedule without judicialU determining the question 
in the presence of the x«»rttcs or upon proper notice to them 
Amir Chand \ Chandra AIR I9'>6 Cal 160 90 I C 

So'’ Also see Robson, p ^87 

An error m the schedule cannot however be rectified after 
all the proceedings have been closed and the aggrieved partv 
has exhausted all his rcmediee Ram Chander v Va har 
Hussain 5: I C 55 (All ) 


Sub'sec (l)s Application of the Receiver It «ecms 
that the Court can exercise the power vested in him under this 
section onlv on application of the receiver under Sub sec (t) 
or on the application of the creditor or debtor under speaal 
circumstances , see sub*scc (2) There must be some apihca 
tion ind the Court cannot proceed suo molti If the Receiver 
thinks that a debt has been improperlv entered in the Schedule 
he mav applv to the Court to expunge such entrv or reduce 
the amount Ihmed Haji Dossal \ Mackcmie Slttarl AIR 
19 S Smd 40 105 I C 366 There is no time limit for the 

purpose of such an application, so it has been held that lap^e 


of time IS no bar to an application bv the receiver to expunge 
, , . proof, Fx farle liarf'cr Rc Tait 

ch D 537, rr 
Merriman, (1S83) 25 Ch D 144 f ^ 
farlc Ilacati Re Dond (18S0) 17 Ch D 44“ Hut if anv 
. Uivuhnd IS paid before the proof is expunged the creditor is 
' not bound to refund it Fv parfe Wnr/>cr Rc Tail sufra 
Ex parte I ennox (18S5) 16 Q B D 315 


Improperly In an earlj case it was held that the Court 
lias no power to expunge the name of a creditor, wlicrc no 
fraud n proved or alleged in regard to his claim !n re Dc 
Curn Jed raj 12 Bom , 34'’ Tint is to saj , fornitrh a Court s 
t>ow«.r to expunge or reduct debts was limited to ca«cs of fraud 
imt undtr the present Act the word ^tntproperh gives a vinlcr 


ivivvcr to the Courts , now, not onlv the fraudulent entries arc 
to Ic cxiningcd or reduced but all imi roper, wrong and 
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unjustifiable entries are to be expunged Thus, the inclusion 
of a barred debt, not fraudulently but unknoAvingly made, maj 
be improper uithin the meaning of this section to render the 
amount liable to disallowance or reduction The vahditj of 
a creditor’s debt niaj be challenged by another creditor, 
Khusah Ram \ Bholar Mai, 37 All , 252 A debt uncondi 
tionalh released should go out of the schedule, in rc Keci, 
Cf (1905) 2 KB 666 An entrj is not improper within 
the meaning of the section, because the creditor in 
que'^tion is a corporation which lias been subsequentlj’ 
•dv^soUed, Rc Higginson, (iSqq) i QB 325 The mere fact 
that the schedule was prepared b> the Official Receiver will not 
preclude the Court from entertaining an application under this 
section, see 41 Mad 30, infra 

Court’s power to go behind a judgment Debt Vide 
notes at p 21/, ante 

Notice Before taking action under this section, the 

Court should cause a notice to be given to the creditor intended 
to be affected , it is a cardinal principle of law not to permit 
■anj order being passed without giving any pre\iou 5 notice to 
the person likeh to be affected thereby See notes at pp 116 17 
and p 222 If no notice is given to the creditor, his rights 
remain unaffected See also ^»»ur c/nid v Imi} ul Chandra. 
AIR 1926 Cal 160 90 I C 802 

Receiver For the powers o{ an Official Receiver, see 
sec So (i) (b), post The Official Receiver m iramire a 
schedule of creditors does not decide, judicially or finally , upon 
contested claims, and therefore the framing of a schedule b> 
him will not oust the jurisdiction of the Court to expunge 
entries therefrom, Khadir ^ha i \ Official Receiver, Tiniie 
velly, 41 Mad 30 45 I C 67 

Mode of taking evidence for the purposes of this 
section The section contemplates a judicial enquirv, [see 
Khadir Shan's case], therefore the usual judicial jirocedurc 
for recording evidence ®hould be followed The Court cannot 
direct the Receiver to take evidence for the purposes of an 
enquirj bj the Court on an application for expunging certain 
•entries of debt under this section The evidence of the insol- 
vent given in his public examination under sec 24 is not rele 
vant evidence in an cnquirj under this section, SairasaJa 
i/tunoiianf/m \ Teltscllt Siibbayyar, n LW 145 11921) M 

K 109 61 I C 767 , but see Avtir C/m»id \ 

Chandra, supra, in which the Court has been considered not 
to be jircch ded from reijing on the evidence recorded bv the 
Receiver 
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to imcst the Court «ith the iwuer of cvpunginR proofs or 
reducing the amounts of debts entered therein An en<iuir\ 
under this section should be made by the Court and should 
not be delegated to the Recener, Satrasala \ TaUseiii, {1921) 
M \V jS 109 13 L \V X45 61 I C 767 , Muthurianu Cheitt'if 
\ Official Rccener of Aorffc Arcot, 51 MLJ 2S7 (196} 

M W ^ 935 air 1926 Mad 1019 97 I C 407 The 

section gives no power to the Receiver htmself to expunge a 
debt, Ibid (51 MLJ 287 97 I C 407) “The framing of the 

Schedule is the dutj of the Court, not of the Receiver,’ t(’ 
Teunoii J m Behary Lai \ Harsiikb Das, 25 C W N 137 
I C 904 An Insolvenc5 Court cannot add or remove a name 
from the schedule without judiciallv determining the question 
in the presence of the parties or upon proper notice to them 
jdniir C/iand V /I ntilid Cliandra AIR 1926 Cal 160 90 I C 
So'> Also see Robson, p ^87 

An error in the schedule cannot however be rectified after 
all the proceedings have been closed and the aggrieved partv 
has exhausted all his remedies Ram Chandcr v '/i 
HiiiJani 51 I C 55 (All ) 


Sub’sec. (1): Application of the Receiver It seems 
that the Court can exercise the i>ower vested m him under this 
section onlv on application of the receiver under Sub «cc It) 
or on the application of the creditor or debtor under special 
circumstances , see sub see (2) There must be some api hca 
tion and the Court cannot proceed suo motti If the Receiver 
thinks that a debt has been impropcrlj entered in the Sclitdmc 
he ma> appiv to the Court to expunge such entrj or reduce 
the amount ihmed Hajt Dossal \ Mackenzie Stitarl AIR 
1928 Sind 40 105 I C 366 There is no time limit for the 

purpose of such an 'ipplication so it has been held that laP'v 
of time IS no bar to an application b\ the receiver to expm'Cc 
. , . proof, Fx parte Harper, Re Tail 

Api licntion not barred • 
b% lapse of tune 


(18S2) 21 Ch D 537 . f'T 

Merrtman (1883) 25 CIi D I44 ^ ^ 


parte Hacon Re Bond (1S80) i7'Ch“’D 447 But if 
dividend is paid before the proof is expunged, the creditor is 
not bound to refund it Fx parte Harper, Rc Tatt, supr^ • 
Lx parte I ennox (1885) 16 Q B D 315 

Improperly In an earl} case it was held that tlie Court 
has no power to expunge the name of a creditor, where no 
fraud is proved or alleged in regard to lus claim, In re Be 
Curn Jc ira), 12 Bom , 342 That 15, to saj , forincrlv n Court s 
I>ower to expunge or reduce debts was limited to ca^cs of fraud 
imt undtr the present \ct the word 'tmproPcrh’ gives a v'id«.r 
IKiwcr to the Courts , now, not onh the fraudulent entries are 
to be expunged or rcductd, but all improper wrong 
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xiiijustifiaWe entries are to be TUws, the inclusion 

of a barred debt, not frandulentlj but unknowmcjlj made, maj 
be improper nitbtn the meaning; of this section to render the 
amount liable to di«aHouance or reduction The \alidit\ of 
a creditor’s debt ma\ be challenged bj another creditor, 
Khusah Ram \ Bholar Mai, 37 All , 252 A debt uncondi- 
tiotialK released shoidd go out of the schedule, In rc ktcl. 
Cl {1905I 2 KB 6b6 An cntr\ is not tmproper uitbm 
the meaning of the section, because the creditor in 
question is a corporation which has been snbsequentlj 
di'^sohed. Re Higs^nson, (1S99) i QB 325 The mere fact 
that the schedule was prepared b. the Official Receuer will not 
preclude the Court from entertaining an application under this 
section, see 41 Mad 30, tnfro 

Court’s power to go behind a judgment Deb! Vtdc 
notes at p 2I/, ^nte 

Notice Before taking action under this section, the 
Court should cause a notice to Oc Ki\cn to the creditor intended 
to be affected . it is a cardinal principle of law not to permit 
■am order being passed without gning any preMous notice to 
the person likeU to be affected thereby See notes at pp 116 17 
and p 222 If no notice is given to the creditor, his rights 
remain unaffected Sec also Imir CInnd v /Imtfeid Chandra, 
AIR 1926 Cal 160 90 I C ?02 

Receiver For the rowers of an Officia. Receiver, sec 
see So (1) (6), post The Official Receiver in framing a 
schedule of creditors does not deade, judiciallj or finally , ui^m 
contested claims, and therefore the framing of a schedule b\ 
him will not oust the jurisdiction of the Court to expunge 
entries therefrom, Khadir S/ion v Official Receiver, Tinne- 
velly, 41 Mad 30 45 I C 67 

Mode of taking evidence for the purposes of this 
section The section contemplates a judicial enquiry, [see 
khadir Shav. s Case] , therefore the usual judicial procedure 
for recording evidence 'hould be followed The Court cannot 
direct the Receiver to take evidence for the purposes of an 
cnquirj bj the Court on an application for expunging certain 
-entries of debt under tins section The evidence of the insol- 
vent given in his public examination under sec 24 is not rele 
vant evidence m an enquirj under this section, Satrasala 
Ilanumanfliu v Teltsetli Subbay^ar, 13 LW 145 (1921) M 

\V Is 109 61 I C 767, but see Amir CliaJid v Anuktil 
Chandra, supra, in which the Court has been considered not 
to be preclulcd from reljing on the evidence recorded bv tlie 
Receiver 
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Sub-sec. ( 2 ) The application to c\pungc proof may 
also be made bj the creditor (1) ^\here no receiver is appointed 
or («) where the receiver declines to 
Creditors nght to interfere in the matter The creditor’s 
amendment of schedule application upon the Receiver’s refusal 
to interfere is not an appeal against the 
receiver’s order under vec 6S so, such an application is not 
subject to 21 dajs’ rule of limitation prescribed in tint section 
Ranifljami v I fiiliitarinro 42 Mad ix 35 M L J 531 4*^ 

I C 052 The application can also be made b\ the debtor 
I here there ts a cotiif>csilton or scheme 
Insolvent's nght to Ordmanlv the debtor has no locus 
amendment of schedule standi to challenge the accuracj of the 
entries m the schedule, hut this sub 
section furnishes the onlv exception to that rule, (ranga 9 /iai 
V I/nlarrniii ■>4 \LJ 441 AIR 1026 All 461 97 I C 

55b Tor the debtors motion for rcthictjon sec Rc CoLert 
(iSgo) 80 L T 20*^ It seems tint the insolvent can npplv to 

the Court bv wav of appeal under see 6*^ against an order of 

Receiver admitting proof of debt sec hmudjt v James rinfai 
6a I C 441 When the aj plication is made b\ the creditor, 

It must be on his own account and bova fide if it is made on 

behalf of the debtor, the Court will dismiss the application 
Ex farte Merrwiati, {tS'^x) Ch D 144 , Rc Tallcttuan 

5 Mor no 

The insolvent can applv to the Court for amendment of 
the schedule onh when a composition or scheme Ins l>een 
accepted Rc Renotst (1000) 2 K 11 784 

As to the right of one creditor to impeach the debt of 
another creditor see also Kusalt liani v Uholnr ^lal, 47 
252 14ALJ ’“o 2SIC 573 Cf 47 "Mad 6-4 , 7-’ I C 
S05 'Mad ) 

Like enquiry This subsection speaks of like cn(7Hirv 
and does not «peak alioiit anv notice to the creditor Rut it 
‘iCLins that the me of the words file ami necessauh 

involves tlie conditions as to notice also 

Costs \n unsuccc'isltil part> m a proceeding nndt^ 
this section nnv be made to paj the costs thereof. Re Tif/ing 
(loocl 2 K B -8S 

Effect of reduction on dividend already paid If 

sotni dividend is alrcadv fiaid to a creditor and tlitii his chur 
IS revhetd the Rcceivtr vviU be entitled, according to circitiu 
stances cither to claim refund or to stop pavniciit of sid cijiivut 
ihvidcnds to him till pavmtiits to other creditors art levelled 
up to Ills 1 roportion, he beatle Ilorre <y Ce (1021) 2 Ch 3*' 
Rut Cf / T (■arte Bacon 17 Ch D 447 
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Appeal An appeal lies to the Higli Court under 
‘^ec ('’) and ‘'chcdiile I from an order di'^allowing or reduc 
mg entries m the schedule under this section Cf Uaiiga Sahat 
\ Ifufearram Ah 24 A 1 , J 441 AIR 1926 All 361 97 ^ C 

Ss6 {supra) \oj part\ ptejudicetl bj ”111 order disallouing 
or deducing an entrj in the schedule can appeal as a matter 
of right Ibid It should be noticed that e\crj order in a 
proceeding under this section is not appealable under Sell I 
Unless the order directs an e\punctioti or reduction, there is 
no appeal under the said schedule 


Effect of msolvency on antecedent transactions 


51. [§34] (i) Where execution of a decree 
of nghu f>?s issued ng.nust the propeity 
of creditcr under cTecn of a debtor, jio person sliall be 
entitled to the benefit of the 


execution against the receiver except in respect 
of assets realised in the course of the execution by 
sale or otherwise before the date of the admission 


of the ‘petition 


{S) J^othing in this section shall affect the 
lights of a secured creditor in respect of the pro 
perty against which the deciee is executed 


{3) A peison who in good faith purchases the 
pioperty of a debtor under a sale in execution 
shall in all cases acquire a good title to it against 
the receiver 


This 15 sec 34 of the Act of 1Q07 and is based on sec 40 (1) 
of the English Bankruptcy Act 1914 as amended in 1926 See 
under Change of I aw” below 

Object of the Section is to protect the propertj of the 
msoUent against execution for the benefit of the general body 
of creditors It is reallj intended ‘to put the creditors of an 
insoUcnt who ha\e not actinib attached the propertj before 
the date of the admission of the petition in at least as good a 
position as creditors of the insohent who but for his insolicncy 
would ha\c I ecu entitled to claim a rateable distribution of 
the assets received on an execution sale ” kashmath v 
kanhana ! al, 47 All 452 13 A L J 700 29 I C 990 Cf 

Sec 73 of the C P Code Also Cf sec 53 of the Presidencj 
Towns Insolvency Act, (Act III of 1909) The policj of the- 
section IS to secure au even distnbution of the insolvent esta 
among the creditors and to prevent the mote a credi 
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from getting an undue ad\aiitage over the less Tcti\e ones 
BoTier V Hett, (1895) 2 QB 51 An adjudication of the 
debtor du ests the rights of his decree holder as such and remit 
him to the position of an ordinary creditor, SrtPat Stngh \ 
Harirani GoenKa, 26 CWN 739 (743), PC one effect of 
adjudication is that the insolvent's creditors are treated /-jn 
passu uith respect to his assets excepting those actually realised 
before banlruptcy, [see hrishna Snamt v Official Assignee 
26 I'lad 673 , Jtimand \ Ramchand, 29 Bom 405] , the excep 
tion being recognised to safeguard the fruits alreadi earned by 
superior diligence, Cf Tara Cband v Jugal Kishore, 46 All 
713 '715) ) Gour Oiaran v Toycbuddtn, 23 CWN 461 , Et" 
parte Fillers, {1S81) 17 Ch D 653 (666) But for this eqnaUtj 
of treatment, it would be quite possible for a creditor to steal 
a march over the other creditors But this principle of treating 
the creditors pan Passu does not apply to a case where a slice 
has already been cut out and appropriated bj means of superior 
diligence in le\jing execution, Cockerell v Dickens, (1S40) 3 
Moo P C g8 2 M I A 353 

The section applies to a case where the decree is against 
a person against whom insolvency proceedings arc pending and 
who has subsequently been adjudicated an insolvent It does 
not apply to a case %\liere the decree holder is adjudicated an 
insolvent Firm Basheshar Nath \ Bag Mai, AIR 1929 
S05 120 I C 175 

The Section does not restrict execution The section 
puts a restriction on the rights of the creditors and docs not 
take away the power of an Executing Court to execute it» 
decree So if the Court holds a sale in execution of the decree 
the same will not be invalid by reason of the bankruptcy tliougb 
when apprised thereof it should follow the procedure presenbed 
bv sec 52 below See Ralla Ravi v Ram Labhaya, 6 LLJ 
2'’2 AIR 1925 Lah 158 80 I C 509 

Change of Law The words “the date of admission of 
the petition are substituted in this Act in the place of the 
words, “the date of the order of adjudication" occurring m 
old Act The effect of this change is obvious Under the Act of 
1907, the Receiver had no right to recover the money realised 
b% the decree-holder prior to the adjudication, 

Sharif \ Radha Mohan 41 All , 274 17 A L J 89 57 I 

760 , but under the present Act he cao recover such monev u 
it IS realised after the date of admission of the insoUenci 
petition Cf Promalha Nath V Mohim Mohan, 19 CWN 
i->oo 31 I C 573 , Achambit Lai \ Changa Mai, 32 I C 4'’9 
{infra) This change has been introduced with the follomng 
note of the Select Committee (dated 24th September, 1919) 
“This clause is proposed to bring sec 34 into a line with 



Sec 51 ] 


THE PR0\1NCI\I, I>SOUENCY ACT 


301 


sec 53 of the Presi -towns InsoU Act, 1909 It has evoked 
considerable criticism particularly with reference to the diffi- 
cuUj of proving whether a creditor had notice of the proceed- 
ings or not \Ve, therefore, propo^ to restrict the rights of 
creditors under execution to assets realised before the admission 
of a petition’* As an tntertm receiver comes into existence 
onl} between the admission of the insoUencj petition and 
actual adjudication the old cases giving preference to an execut- 
ing creditor over him will now stand abrogated Cf Basarmal 
\ Kkemchand, 11 I C 433 (Smd) 

Under the Act of 1907, for the purposes of sec 34, the 
order of adjudication was stnctl> construed and was not 
allowed to relate back to tbe date of 
Conflict ol decisions presentation of the insolvency petition, 
under the old Act Modhu Satdar \ Kshthsh, 42 Cal 2S9 

30 I C 82 , Sri Chand v Mtirart Lai, 
34 All 6:S 10 A L J 352 16 I C 1S3 , Achambil Lai v 
Changa Mai, 18 O C 268 3 O L J 566 32 I C 429 , Basarmal 
\ Khemchaud, supra Paltraiu t Sherfrtalh, 3 P I, J 335 
I P L W 46 J I C 246. and the result of this was that a 

purchaser at au auction between the dates of tbe insolvency 
petition and adjudication would acquire a good title to the 
insolvent’s propertv against the receiver. Dm Dayal v Gitrsoraw* 
Lai 42 All 336 18 A L J 28" 59 I C 67 Or, 111 other 

words, this section was held not to be controlled b> sec 28 (7) 
But tbe change introduced in the iiresent section has undone 
the effect of tho«e cases \’tde also the notes at pp 201-02, 
ante 

Sub-sec. ( 1 ) * Benefit of execution Under this section 
no person is entitled to the benefit of anj execution of a decree 
issued against the propcrt> of a debtor as against the Receiver 
except where assets have alreadj been realised m the course 
of the execution before the dale of Ike admission of the peti- 
tion Cf Gout Charan \ Toyebuddm 23 C W N 461 This 
point of time should be taken note of as it is only the proceeds 
of an execution sale before that time that are excepted from 
the operation of this section, Cf ^nntnasa Naicker v Official 
Recei,.er ^ouili Canara, AIR 1925 Mad 224 75 I C 172 , 

L>0!! Lord <£:■ Co \ I'lrfchandas, AIR 1926 Sind igq 19 
S L R 35 05 I C “05 The expression “date of the admission 

of the petition,” occurnog m sub sec (i) qualifies “assets 
realised,” and therefore on!j assets realised before the date of 
the admission of the petition will enure to the benLfit of the 
execution creditor Ramanathan Cheiftar v 9 ul’rQ«itiiiin, 48 
Mad 656 47 M L J "SQ AIR 1025 Mad 24S 20 L W 
S73 S5 I C 2 i 6 As the words “before the date of admission 
etc ” do not go with the word “sale”, it follows that even if 
the sale was before the dale of the admission of the insolvencv 


300 the: PROVINCIAI. INSOLV£^C\ ACT [SEC jl 

from getting an undue ad\antage over the less actne ones 
Boner V Heit, (1895) 2 Q B 51 An adjudication of tk 
debtor divests the rights of his decree holder as such and remit 
him to the position of an ordinary creditor, Srifiat Singli ^ 
Hariram Goerika, 36 OWN 739 (743}. PC one effect of 
adjudication is that the insolvent’s creditors are treated pan 
{'assu with respect to his assets excepUng ihose actiialh reahsei 
before banLruptC'y, [see hrtshna Snamt v Offictal Asstgnit 
26 Mad 673 , Jitmand v Ramchand, 29 Bom 405] » CTcep 
tion being recognised to safeguard the fruits alreadi earned k 
superior diligence, Cf Tara Chand v Jugal Ktshore, 46 
713 '715} . Goiir Charan v Toyebuddtn, 23 C WN 461 . 
Parte Fillers, (i88r) 17 Ch D 653 (666) But for this equahh 
of treatment, it uould be quite possible for a creditor to steal 
a march over the other creditors But this principle of treating 
the creditors pari passu does not apply to a case where a slice 
has alread> been cut out and appropriated bj means of superiot 
diligence in levjing execution, Cockerell v Bickens, (1S40) S 
Moo P C 98 2 M I A ssi 

The section applies to a case where the decree is against 
4 person against whom insoUencj proceedings are pendi^ afic 
who has subsequent!} been adjudicated an insolvent 
not applj to a case where the decree holder is adjudicated a 
msohenf, Firm Basheshar Nath \ Bag Mai, AIK I929 ban 
805 120 I C 175 

The Section does not restrict execution The section 
puts a restriction on the rights of the creditors and docs a 
take a«ay the power of an Executing Court to execute u 
decree So if the Court holds a sale in execution of the d^cre 
the same will not be invalid by reason of the bankruptcy thou®, 
w heij apprised thereof it should follow the procedure presenot 
bv sec 52, below See RaJla Rani v f?a»i Labba^n, 6 L uj 
222 AIR 1925 Lah 158 80 I C 509 

Change of Law The words “the date of admission 0 
the petition” are substituted in this Act in the place of tn 
words “the date of the order of adjudication” occurring m t» 
old Act The effect of this change is obvious Under the Ak 0 
1907, the Receiver had no right to recover the money reahse 

the decree holder prior to the adjudicntion, 

Sharif V Radha Mohan 41 All, 274 17 A t, J S9 ^ ( 
760 , but under the present Act he can recover such monev 1 
it IS realised after the date of admission of the msoUenW 
petition Cf Promaiha Plath \ Mohtm Mohan. 19 C W i 
1200 31 I C 573 , Achambit I al \ Changa Jilal, 32 I C 4'’ 

(infra) This change has been introduced with the followinj: 
note of the Select Committee (dated 24th September, 

“This clause is proposed to bring sec 34 into a Ime 
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sec 53 of tlie Presi -towns Insolv Act, 1909 It has evoked 
considerable criticism jiarticularlj' with reference to tlie diffi- 
ciiln- of proving whether a creditor had notice of the proceed- 
ings or not We, therefore, propose to restrict the rights, of 
creditors under cNecution to assets realised before the adniission 
of a petition ” As an interim receiver comes into existence 
onlv between the admission of the lusohency petition and 
actual adjudication the old cases giving preference to an execut- 
ing creditor over him wall now stand abrogated Cf Btiscrniaf 
\ Khemchaud, ii I C 433 (Smd) 

Under the Act of 1907, for the purposes of sec 34, the 
order of adjudication was stnctlv construed and was not 
allowed to relate back to the date of 
Conflict of decisions presentation of the iiisoKency petition, 
under the old Act Modhu Sardar \ Kshtitsh, 42 Cal 289 

30 I C S2 , Sn Chand v Murari Lai, 
34 All 62S 10 A L J 252 i6 I C 183, /lc/ta>nfnf Lai v 
Changa Mai, iS O C 268 3 O L J $66 32 I C 429 . Basarmal 
V. Khemchand, supra, Pahrani \ Sheonath, 2 PLJ 235 
I PLW 463 39 I C 246, and the result of this was that a 

purchaser at an auction between the dates of the insolvency 
petition and adjudication would acquire a good title to the 
insolvent's property against the receiver, Uni Dayal v Gursaran^ 
Lai, 42 All 336 iS A L J 287 59 I C 6- Or, in other 

words, this section was held not to be controlled bj sec 28 (7) 
But the change introduced m the present section has undone 
the effect of those cases Vide also the notes at pp 201-02, 
ante 

Sub-sec. (1) s Benefit of execution Under this section 
no person is entitled to the benefit of any execution of a decree 
issued against the property of a debtor as against the Receiver 
except where assets have already been realised m the course 
of the execution before the dale of the admission of the peti- 
tion Cf Gout Charan v' Toyebuddtn, 23 C W N 461 This 
point of tune should be taken note of, as it is only the proceeds 
of an execution sale before that time that are excepted from 
the operation of this section, Cf Sriniviua Natcker v Official 
Recetzer South Canara, AIR 1925 Mad 224 75 I C 172 , 

Lyon Lord & Co v I'lrb/iandas, AIR 1926 Smd 199 19 

S L R 35 95 I C "05 The expression “date of the admission 
of the petition.” occurring m sub-sec /i.l qualifies “assets 
realised,” and therefore only assets realised before the date of 
the admission of the petition will enure to the benefit of the 
execution creditor, Rdmaiiaf/tan Chettiar v Swbrawaiiia, 48 
Mad 656 47 M L J 759 AIR 1925 Mad 248 . 20 L W. 
S72 85 I C 216 As the words “before the date of admission 
etc” do not go with the word "sale”, it follows that even if 
the sale was before the date of the admission of the insolvency 
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petition if the realisation of the assets ^\as after that date the 
Official Receiver and not the particular executing decree holder 
will be entitled to such assets ztdc ibid In this case pc 
of tlie purchase money was deposited b> the auction purchaser 
but before the balance was put m the judgment debtor applied 
for adjudication and it was held that the decree holder was not 
entitled to the sale proceeds See 48 Mad 656 S5 I C '»i6 
etc (siff>ra) 

Un ler the Act of 190 onl> the assets realised before tl e 
date of the order of ad)udtcalioi were excluded from the mis 
chief of this section K \ h I Chetly v Ba Tin Bur 

L T II- 61 I C 640 but under the present Act the assets 

in order to be excluded must be realised before the date of 
tie admission of ilie insolvencj petition under sec iS If the 
pajment is made to the decree holder on the same date on 
which the insohencv petition is admittetl this section wall 
npplj and the decree holder foregoes the benefit of payment 
even if made at an earlier part of the day than the order of 

admission as it was not before the date of admission Besides 

' judicial orders arc alwajs taken as having been made at the 
first moment of the dav Simons \ Official Reeei er 3 Mvs 
tj (B &C) 3 

The exception m sub*scction (i) applies not onlj to the 
amount credited m favour of the attaching decree hoi ler but 
also to the amount rateablj distributed among the other decree 
holders under sec 73 C P Code After such distnbution the 
monej belongs to the decree holders and not to the judgment 
debtor and therefore not available m insolvency Official 
Recener Tanjorev \ enkalarama Iyer 4-' AI L J fiO'z) 

M N 51 15 L W 3" 1922 Mad 31 68 I C 512 

Benefit This is another expression of a general charac 
ter The creditor is not at all entitled to any benefit For 
example if he has attached the propert> of the debtor he is 
not entitled to anj prioritj over the Receiver KTtshnas~iiaiii 
V Official Assigt ee 26 Mad 6 3 Jilmand v Rainchand 20 
Bom 405 This must necessarilj be so as the attaching crcdi 
tor acquires no interest in the attached propertj by vnrtuc of 
the attachment the property remains Writh the insolvent and 
upon insolvencj vests in the Receiver Fredcncl. Peacock ' 
Madan Cofal 20 Cal 4-8 (F B ) 6 CW^ 5 - see also 
Soob (I Clsunder \ Rnjsik 15 Cal 202 Sti Chand s Mtirari 
34 All 628 10 A L J -52 i6 I C 183 {following ”>9 Cal 4-’S 

FB) Kashtnath v Ranhatya I at 37 All 452 13 ALJ 

700 -9 I C 990 Afn/iammod S/ian/ v Radi a Mohan 41 All 

•'“4 Ra^hunalh Das v Sutdar Das 41 I A •>51 42 Cal "3 

-0 C L J 555 18 C W Is 105S 13 ALJ 154 AILJ 

150 -4 I C 304 (PC) Dambar Stngh v Munuar Ah 40 Ah 
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'b 15 ALJ S" 4', IC 120 Under the Lnglish bn, au 
ittaching creditor, after »ieiznrc of the debtor’s goods, acquires 
a lien on the attached proper^, and has therefore the right to 
ha%e the goods «:Qld and to be paid out of the proceeds of sale, 
see Hansluck \ Clark, (iSoS) 2 Q B 2S , /oluison \ Pickering, 
(190S) I L. B I, Q ill re tlakc. trSg'') i Ch 130 , Lv t'artc 
n tUtams, tiS72) 7 Ch >14 But mulct the liidnn law an 
attaching creditor has no such right, so if he tails to realise his 
monej’ bj sale of the attached properti before the date of the 
admission of the insohenci i»etltioti, he will be relegated to 
the same position as the other creditors, and will ouh parti- 
cipate m the rateable distribution of the sale proceeds Cf 
Rc Prcin Lai Dhar, 44 Cal 1016 The 
The section does not -section liowcicr docs not authorise an 
.nthorisii d QIRcul Eeccucr to chim a refund of 

assets realised bs a .it 1 t u 

deciee bolder mones realised b\ a decree holder 

10 e^ecutlon of hi» decree attcr the 
admission of a petittion to adjudicate the J D an insolvent 
Sec 144 of the C P Code is of no asMstance to the Official 
Receiver in such a case. Dm il/idiafiiwad \ Tara Chand 116 
I C 192 (Lah I In such a case, it «ccms the Official Receiver 
can institute a suit against the decree holder for recoverv of 
the monev realised bv him 


No person The word ‘ iwrson” is vnde enough to admit 
of a contention that U includes even persons other than the 
creditor But the language of the whole section and the word 
“creditor” in the marginal notes seem to limit the word to a 
creditor only 

Priority of Official Receiver over attaching Credi- 
tor As a mere attaching creditor cannot come within the 
purview of the exception to this section, he has no pnoritj over 
the Official Receiver , see Krishna Sitamt v Official Assignee, 
26 Jlad 673 , Jitviand \ Ranichand, 29 Bom 405 Jelha Bhtina 
V Lady fanbat 14 Bom h R 904 15 I C 950 , Frederick 

Peacock V Madan Gopal, 29 Cal 428 (F B > 6 C W N 577 

See also Shtb Krista V Miller, lo Cal 150, Turner \ Pestoinji 
20 Bom 503 , Srt Chand \ Mtnari, 34 All 628 10 A L J 252 

Attachment does not create anj- title in favour of the attaching 
creditor It merelj prevents private alienations The attach 
ing creditor, therefore, ranks with the other creditors, parti 
cipating with them onl> in rateable distribution of the assets 
in the hands of the receiver Haran 
Attachment per se Chandra v Jaychand $- Cal 12a 
mnlTO no nght AIR 1929 Cal 52! 123 I 

737 The attachment, at the most, only 
creates a species of temporar> hen contimiing tip to the 
of the admission of the insoUenc> petition, Ram Raa 
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U'asltdeo, AIR igaS Naff 336 110 IC 893 Cf Ka^/iu 

Hath Das \ Stmdar Das, 42 Cal 72 18 C W N 1058, P C 

A creditor successfully fighting out a suit under 0 XXI, 
r 63, against a claimant under O XXI, r 58, renders the 
property a\ailable to banhruptcj, and does not get an) e\clu 
sive benefit therefrom as against the receiver, HarachandTi 
V Jaychand, supra Where a creditor attaches a decree obtained 
by the msohent against a stranger, he is not entitled to the 
benefit of the attachment, as upon insolvency, the right to 
execute the decree vests in the receiver, Dambar Stngh v 
Munauar Ah, 40 All 86, supra Cf In re Assttdainal Fait 
chand, loi I C 848 (Smd) The same principle will necessanly 
hold good also m the case of an attachment before judgment 
which too will be of no avail against the Receiver, Bala Krishna 
\ V( eraraghavan 45 Mad 70 41 M I, J 334 (1921) MW 
N 775 14 L W 334 69 I C 326 , also Re Pollard, {1903) 

a K B 41 — relied on m Enkulappa v Official Assignee, 39 
^lad 903 32 I C 190 When the estate vests in the receiiet 
upon adjudication the receiver can apply for removal of the 
attachment before judgment under sec 151 of C P C {as his 
claim IS a statutory claim not falling within the scope of 
, O XXI, r 5$), and if he loses, the order vnll not 
be "conclusive” under O XXI, r 63, and the one- 
year rule of Art ir of the Limitation Act will not 
apply to his case Ibid The receiver referred to m 
this section and, in the next one is the receiver appointed upon 
adjudication and not the interim receiver, Swbranmnia 
t Offr al Rcceixer Tanjore, 50 M L J 665 Where a Judg 
inent creditor attached money in the bands of the Court, 
longing to his debtor, but before an order transferring such 
money to the credit of hts suit v\as made another creditor applied 
to have the debtor adjudged insolvent, held that the aniouot 
in custody of the Court could not be treated as assets reahsea 
m execution of the decree wilhm the meaning of the section » 
therefore the receiver could intervene and claim the money fo^ 
the general benefit of the creditors, Balchand Devvial v Tth^ 
chand, 22 S L R 345 AIR 1928 Sind i6s ti3 
The amount of security deposited m Court for obtaining stay 
of execution, does not upon the judgment debtor’s insolvency 
belong to the Official Assignee but to the creditor to 
credit the money was put m Clioathmtill v CnI n'fieat cf 
Seeds Association, 51 Cal 1010 

Assets realised The word ‘assets’ means the proceeds- 
from the sale of the property sold i« execution of the decree 
J?ai»n«alhar» v Stibbaramama, 26 Mad 170 (iSi) , set 
Sorabji \ Goztnd, 16 Bom 91 (98) , Ftnl. v Maharaja Bahaduft 
26 Cal 772 4 C W N 27 Assets are said to be realised \\hcn 

they are actually brought to Court , sec Hafez Mahomed 1- 



Sec si ] THE PROVINCIU, INS01.\E^CV ACT 30s 

Damodar, iS Cal 242 {245) . Sunt asa v Sifaram, 19 Mad 72 
5 L J 151 , Debt Persbad v Cheine, 16 I C S4 9 A L J 
707 , also see 31 Mad 502 , Seudut Roy v Sree Canto. 10 
C W N 634,33 Cal 639), 13 CWN 1177. Galstaun v 
irootnes/i Ch , 25 C L J 303, Maharaja of BurdJian v 
Afurba, 16 C L J 50 15 C\VN 872 , Re Ford, (1900) l Q 

B 264 , Re Pollock, 87 L T 238 The manner in which the 
assets are brought to Court is immaterial, so money voluntarily 
brought into Court maj be an asset. Hart Charan v Birendra 
Nath, 35 C L J 327 As to th^ meaning of the word “realised’* _ 
see also Dtnendra \alh v Mthon, 3S Cal 264 I274) “S C 
N 434 Cf also I'mandlian Cbeth v Aninachalam ChetU, 

44 Mad 100 39 MLJ 608 12 L W 744 (1921) M W N 

14 AIR 192T Mad 218 60 I C 302 (F B ) , Nachtappa 
Cheitiar v Subbier, 46 Mad So6 44 M L J 413 AIR 1923 
Mad 505 72 I C 820 (F B ) It has been held that the dictum 
in Vtnanadhan's case may safely be applied to the mterpreta- 
tion of sec 51 (1) of this Act, In re Assndamal Fatehchand, 
AIR 1927 Sind X94 lOT I C 848 See also Balchand 
Deimal v Tekchand AIR 1928 Sind 165 113 I C 319 

(iu^ra) 

With this section compare the provisions of sec 73 of Civil 
Pro Code, 1908, which also aims at rateable distribution of 
the debtor’s assets among his creditors, and read the cases 
decided under that section \v here money belonging to a 
debtor has been attached, if the attaching Court and the cus- 
tody Court are the same there is a ‘ realisation in the course 
of execution by sale or otherwise’ within the meaning of 
sec 51 (i) of t^s Act, only when so much of the money stand 
mg to the credit of the judgment debtor as is necessary to satisfy 
the decree-holder who has applied to it for execution is ordered 
to be transferred to the credit of the attaching creditor’s suit. 

In re Assudomal Fatechand, AIR 1927 Sind 194 lOl IC 
S48 — following Vtsvandhan Chetti's case, supra 

Under this section if the assets have been realised m the 
course of execution by sale or otherwise before the date of the 
admission of the insohency petition the execution creditor 
will be entitled to the benefit of the execution against the Re 
ceiver, Gour Charan v Toyebuddtn 23 C W K 461 49 I C 

4S0 lUhen the property is sold and the sale proceeds are paid 
into Court before the bankrupto , the decree holder issuing out 
execution gets the benefit thereof as against the reccner B<isar- 
mal V Kheruchand, it I C 433 (Smd) Cf Ram Sundar \ 
Ramdheyan, 3 Pat L J 45° 46 I C 224 When no order of 
adjudication is made, the Court is not at libertj to retain an> 
money that has come to its hands in execution of a decree but 
must dispose of it according to law. Palmer v Cowasjee, infra ,, 

20 
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The assets or money should be reahsed, otherwise it wll not 
fall within the exception If it is simply attached, the 
attaching creditor will get no benefit from the mere attachment 
(Cf Haran Chandra v Joychand, AIR 1929 Cal 524] In 
Order to be "realtsed” the money should reach the Court 
executing the decree , it is not enough if the money be mtb 
the Treasurj Officer, who retains it for transmission to the 
executing Court In other words, mere attachment, of rnone) 
does not mean realtsatton. Debt Prosad v Chetne, 9 A L J 7°7 
16 I C 84 Cf Gobinda Das v Karan Stngk, 40 All I97 
16 A L J 32 43 I C 672 For meaning of the word 

"realised,”, see Mantlal Umedram v Nanooha, 28 Bom 264 
(a case under the Civil Procedure Code) When the sale pro- 
ceeds of the attached property are actually deposited m the 
Court executing the decree, the assets are realised within the 
meaning of this section, Sri Chand v J\/tirarat Lai, 34 All 62S 
{ JO A L J 252 16 I C 183 In short, as soon as the monev 

' IS placed m the hands of the Court for the benefit of the dec^e^ 
j holder, It IS to be considered as realised Pah Ram v Sheo 
nalh 2 P L J 235 i P L W 463 39 I C 246 , Cf Badri Das 

V Sheonath Singh, 13 A L J 359 28 I C 8i6 Thus, w * 

case the auction purchaser only deposited 25 p c of the purchaw 
money and before be deposited the balance, the judgment 
debtor applied for adjudication, and it was held that the assets 
were not realised before the admission of the petition, 
nathan ChelUar v Subramantam, 48 Mad 656 47 M L J 

759 AIR 1925 Mad 248 85 I C 216 Where an order for 

rateable distribution has been passed 
Rateable distnbntioQ under sec 73 of the C P Code, the 
exception to this section applies and 
the Receiver gets no more preference in respect thereof, see 
42 M L J 362, suPra The money must be realised in 
/ tion of a decree, otherwnse this section will not apply 
where the money is in Court m the form of secunt> , it cannot 
be said to have been realised in execution, Promotha noth 1 
Afoliint Mohan, ig C W N 1200 31 I C 573 Cf also Palmer 

V Cawasjee, 14 A L J 236 33 I C 723, Purshotom Das' 
David, 13 A L J 893 30 I C 779 , Assets reahsed by sale ot 
the Perishable property attached before judgment and hefo^ 
any application is made for execution are not assets realise 
in execution, Seudut Roy v Sree Canto, 33 Cal 639 ro C 
W N 634, supra For the meaning of the expression "m the 
course of execution” sec Vtbttdhapriya v Yusuf Shahtb, 20 
Mad 380 15 M L J 202 

Before the date etc. From these words it follows that 
assets realised on the same day as the order of adjudication 
(though at an earlier hour) \est in the Receiver, not being 
realised on a prior date. Ex parte Pollard, (1903) 2 K B 4^ 
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f also Snnons ^ Official Recct*CT, Bangalore, 3 JIjs LJ 
B S. C ) 3 cited at p 302. ante 

Sub'CUuse (2) : The secured creditors are exempted 
lom the operation of the section Cf Offcial Reccticr v 
'alanis-aann, 48 Mad 750 As to the other rights and prm- 
eges of the secured creditors sec secs Q (2), 28 (6) and 47 and 
he notes thereunder 

Compare the pro\^slons of this sub section with those of 
buses (b) and (c) of sec 73 of the C P Code, igoS 

Sub-sec. (3) s Priority of bona fide auctioH'PUichaser 
>ver the Receiver Sob sec (3) protects a bonafide auction- 
lurchaser of the msoUent’s propcrt> from the mischief of this 
section Cf Ish^ar Lukhnudai \ Carjnan, 21 Bom , 681 , 
igg ' iA/oorc, (i8q4) 2 Q B 690 A bonafide auction purchaser 
ilv.ava acquues a good title against the receiver, Dm Dayal v 
Gur Saran, 42 All 336 A purchaser m good faith means a 
person nho did not knon at the time of the sale that the 
udgmeot-debtor ^as an insolvent, and could not by the 
•xercise of due diligence have discovered that an adjudication 
order had been made, rinanl/iarama v (''etbii Kutinnalu, 30 
M L J 611 19 ■'I L T 357 3 L W 501 34 I C 829 For 

he definition of the words “good faith”, see sec 3 (20) of 
the General Clauses Act, X of 1897 A purchaser of an 
insolvent’s propertj exen xttth notice 0/ insofiCHcy from a 
bona fide auction purchaser, has a good title to it under this 
subsection against the Receiver, Madhu Stidhan v Parbatt 
Sundart, 35 I C 643 (Cal ) Once the property is free in the 
hands of a bona fide auction purchaser, notice of bankruptcy 
on the part of the subsequent transferees will not alter the 
position 

The protection aSorded by this sub section is only to a 
purchaser of the property of a debtor and not to a purchaser of 
property which has vested in the Receiver and has ceased m 
law to be the debtor s property, Anantharam v Vettah 
KutUmalu 30 M L J 611, supra This follows from the legal 
position that an adjudication order vests the insolvent's property 
m the Receiver , see Raghunath Das v Simdar Das, 42 Cal 
72 18 CWN 1058, PC The expression “property of the 

debtor” makes the subsection difficult of interpretation and 
xeuders. tim ^atcctonn. gwen. by •.’Awyity w-hecL 

we remember that on an adjudication the property ceases to 
belong to the debtor, and that under sec 28 {7) the order of 
adjudication relates back to the date of presentation of the 
insolvencv petition As we are bound to attach some sense 
to It, espeaall> in the light of Raghunath Das s case, we should 
inclined to read this sub section indcpendentb of the legal 
n involved m the doctrine of relation back 1 tde sec 55. 
fra 
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52. [§ 35 ] Where execution of a decree has 
Duties of Court exe issued against any property of 
pS?,tu"‘n ‘eJ™ a debtor which is saleable in 
tion execution and before the sale 

thereof notice is given to the Court executing the 
decree that an insolvency petiUon hy or agaml 
the debtor has been admitted, the Court shall, on 


application, direct the property, if in the possession 
of the Court, to be dmivered to the receiver, but 


the costs of the suit in which the decree uas 
made and of the execution shall be a first charge 
on the property so delivered, and the receiver may 
sell the property or an adequate part thereof for 
the purpose of satisfjnng the charge 

This IS section 25 of the Act of 1907 'incl is based on 
sec 41 of the Eng Bankruptcy Act , see under “Change of 
Law” belon 


Change of Law In thu Act tve have got the follomng 
words, “an insolvencj petition by or against the debtor has 
been admitted” , whereas in the repealed Act we bad these 
words, “an order of adjudication has been made ” The change 
IS quite logical, seeing that the order of adjudication is almost 
a formal matter and the delay in making it is mainly due to the 
Court's inability to take prompt action , so, it ought not to 
bo reckoned to the detriment of any body The other change 
is the insertion of the words “of the suit in which the decree 
was made and ” For the notes of the Select Committee on this 
change, see the Committee’s Report, dated the 24th September, 
igig 

Object and Scope of the Section The object of t|ie 
section, just like that of the preceding one, is to utilise the 
insolvent's property for the benefit of the general bod> ol 
creditors and to prevent any individual creditor from stealing 
a march over the other creditors This section does not pro* 
Inbit a Court cxecutmg a decree from selling the judgment 
debtor’s propert5 merelj bj reason of its Imving been given 
notice of the admission of an insolvency petition, Ralla Ran 
V Ram Labhayn Mai 6 Lab L J 232 AIR 1925 Lah 15S 
So I C 509 It applies only when an application is made to 
the c\ecutitig Court for the dchvcrj of the propertv, Ibta 
Where after attachment of the debtor’s property by in c^ccut 
mg Court, tilt debtor is adjudged an insolvent the proper course 
for the executing Court to adopt is to adjourn the sale and 
make over the property to the Rewiver It is not competent 
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Jor such an executing Court to iiroceed t\nth the sale proposing 
to paj o\er the sale proceeds to the Receiver, Jl/a/iajufc/i v 
Valibhat, jO Bom LR 455 AIR 1928 Bom 177 (i) 109 

I C 152 Consult the follomng cases 39 I C 990 (All ) , 40 Cal 
78 , 40 All 197 It should not be lost sight of that the section 
•comes into operation onl> after the admission of the insolv ency 
petition, Anup AHniar \ Kesho Das, 39 All 547 15 A L j 

473 39 I C 7S3 N B Both this section and the preceding 

one arc open to the contention that the> applj onlj when there 
IS a receiver, see Anup Kumar v Kesho 
•'Receiver’ —if m Das, suPra Or m Other viords, “Re- 

•clndes inienm receiver cci\er" m this section la the Receiver 

appointed under sec 56 (i) after the 
order of adjudication and not the inlenm Receiver, Lyon Lord 
Co \ Firm of Vtrbhandas AIR 1926 Sind, 199 19 S L R 

3S 9o I C 705 (sc 76 I C 3S0) , St<bramania Iyer v Official 
Recet.er, Tanjore, $0 M L J 665 23 L W 300 AIR 1926 

Mad 432 93 I C 877 So, it has been maintained that where 
an infcnm receiver has not been clothed with powers to take 
possession of the insolvent’s propert> no valid application can 
be made under this section to the Executing Court to deliver 
the property to him, Arunachellam ChetUar v Nayanna 
Natcker, 23 L W 513 AIR 1926 Mad 606 94 I C 136 

Vide notes and cases at p 120, ante It seems that a secured 
creditor will be exempted from the operation of the section, 
Official Receiver V Nagaralna Mudaliar, 4^ L f 643 (1925) 
M \V N 907 AIR 1926 Mad 194 92 I C 497, and this 

exemption extends to money-decree holders who have obtained 
securities in the course of execution Ibid 

Decree The word “decree” here does not include a 
decree on a mortgage or on security of a secured creditor, 
Official Receiver, Tanjore v Fagaratna Mudaltar, (1925) JI 
W N 907 49 M L J 643 AIR 1926 Mad 194 92 I C 

497 So,. It follows that where a wiojiey decree holder obtains 
a security bond from his judgment debtor for satisfaction of 
his decree, and subsequent thereto the judgment-debtor becomes 
adjudicated, the decree holder, though originally unsecured, 
vnll be entitled to proceed with his execution against the pro 
perties covered by the security bond. Ibid 

On application The corresponding words In the Eng 
Act are "on request," see sec 41 of the English Act An 
application to deliver property to Receiver also is an essential 
requisite for the section [cf (1892) i Q B 722] , in absence of 
such an application, the sale of a judgment debtor’s property 
m execution, notwithstanding notice to executing Court of 
the admission of the insoIven<7^ petition, cannot be impeached, 
either by the Receiver or the creditor, Ralla Ram v Ram 
Labhaya Mai, 6 Lah L J 232 AIR 1925 Lah 158 80 IXl 
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509 , but see 30 M L J 611, cited under the heading “Notice ’ 
below Where no application is made hereunder, but the 
Executing Court has got informstioa 
Stay of proceedings of the bankruptcy petition and the pro- 
perty under attachment is not liable 
to speedy decay or depreciation of value because of delay in ib 
sale, the Court should in the exercise of its inherent juristic 
tion order stay of execution proceedings pending the beann? 
of the bankruptcy petition Cf Lyon Lords & Co v Vtrbhan 

das, cited a p 311, infra As to the case where no recener 

IS appointed, Comp i?al/a iRam'^ case, 80 I C 509 (510) 
Property of a debtor The execution should be 
directed against the insolvent’s property This section will not 
apply if the property be in the joint ownership of the debtor 
along with other persons, Deble v Brooke, (1894) 2 QB 3^9 
Saleable As to what property is saleable see the notes 
under secs 4 & 28, also see sec 60 of C P Code, ipoS 
Notice The notice to be given to the Court is about 
the admission of the insolvency petition, whether it be by or 
against the debtor The section docs not say by whom tbe 
notice IS to be given It seems that for the purposes of this 
section the notice may be given by any person, primarily , 
receiver, and where no receiver is appointed by the Court itself 
Ralla Ram V Ram Labhaya Mai, 6 Loh Lj 232 AIR 
Lah 158 So I C sog (510) Cf Gobtnd Das v /varo»i Si«S^ 
40 All 197 16 A L J 32 43 I C 672 If no notice be gncn 
the executing Court will proceed with the execution, and the 
Receuer cannot afterwards impugn the sale Cf U'alfords 
Estate Trustee v Leiy, (1892) i Q B 772 On receipt of such 
notice, the Court shall deliver the property (if in its possession) 
to the Receiver But the Court cannot act f«o mofu, there 
must be some application made to it praying for delivery m 
the property to the Receiver If notwithstanding the notice 
the Court holds the sale, it is irregular and confers no title on 
the auction purchaser, ^nafit/iaram v Vettath Kuttwialu, 3® 
L J 6ri yLW S04 tg M L T 357 34 I 0 S29 , hut 

see Ralla Ram v Ram I abhaya Mai supra Also see the notes 
at p 1 16 If the sale proceeds ore pail to the decree-holder 
It seems that the Court can in the exercise of iLs inherent 
powers, though not exactly under sec 144 of the C P Co<lc. 
direct him to bring back the money to Court and refund it 
to the Receiver, just as the Court con direct refund of com 
pcnsation money under the l,aud Acquisition Act inadvertently 
paid to a w'rong person, see the following cases 35 Cal iio4 
12 CWN 1039 14 C \V N io-»4 II CLJ 533 

But where the sale-proceeds are paid to the decree-holder 
tn consequence 0/ failure on the part of the receiver to give 
notice of admission of the bankruptcy petition to the Court, 
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hereunder, tbe Court cannot ask for restitution or refund of 
the amount so paid , in such a case the receiver’s remedy lies 
a separate suit for refund against the decree holder, see 
.AIa/ia?nniad V Tara Cliand, A I R 1930 Lah 39 116IC 192. 

Property m the possession of the Court According 
to some opinion, the expression seems to indicate that by 
property, here, onh moveable propertj is meant Note that 
in sec 41 of the English Bankruptcj Act, IQ14, the word 
“goods” has been used This view lias found favour m Sind 
m the case of Lyon Lord 6* Co v FinH of Vtrbhandas, AIR 
1926 Smd 199 19 S I« R 35 95 1 C 705, wherein it has been 

held that the section contemplates the deltverj of property tn 
tbe possession of the Court aUd therebj it restricts its operation 
to such moi-eable propertj which is seired bj the Court under 
the provisions contained m O XXI of C P Code, or which 
IS attached bj the Court in such manner as to give possession 
of such propertj to the Court Attachment of immoveable 
propertj’ is effected under O XXI, r 54, CPC not by 
actual seizure but bj an order prohibiting the judgment debtor 
from transferring or charging the propertj in any way , there 
fore such propertj ought not to fall withm the purview of this 
section, Cf Lyon Lord & Co \ \ trbhandas AIR 1924 Smd 
60 76 I C 3S0 , also Lyon Lord Cf Co v I’lrb/iandas supra 
It has, however, been pointed out in il/aliarufe/i v Valtbhai, 
30 Bom k R 45S AIR 1928 Bom 177 (i) 109 I C 152, 

that under sec 64 of the C P Code the effect of 
an attachment is that the attached propertj is kept m 
cusiodta legts during the period of attachment, When the 
word “property” is here used in a general way, the right view 
ought to be that this section refers to all kinds of property and 
is not confined to moveable property alone, see Haran Chandra 
V joyeband, 57 Cal 122 AIR 1929 Cal 524 123 I C 737 

Costs of the suit The costs of the suit in which the 
decree was made mtluding the costs of execution shall be a 
first charge on the property to be delivered Under the 
repealed Act onlj the costs of the execution constituted a first 
charge The costs herein referred to must be costs authorised 
by some provision of law. Re IVoodhani (1887) 20 Q B D 40 
The costs incurred on account of cutting, carrying, thrashing 
and dressing corn are not of execution, (Ibid) This section 
is applicable where (here is no sale , (fierefore, poundage fee, 
which IS levied only upon a sale, cannot be included in costs of 
execution. Re Ludmore, (18S4) 13 Q B D 415 Costs of arbi- 
tration cannot be treated as costs of the suit withm the meaning 
of this section, Lyon Lord & Co v Virbhandas supra The 
expression “costs of the execution” should have a literal inter- 
pretation so as to include the costs of the suit brought by the 
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decree-holder under O XXIi r 63, C P C to revive an order 
of attachment, from which the propertj was released under 
O XXI, r 60, on a claimant’s petition, Haran Chandra v 
Joy Chand, 57 CaL 122 AIR 1929 Cal 524 123 IC “o" 
Receiver As to whether Recener here includes an 
jnicfim receiver, ^tde notes at p 309, ante 

53, [§ 36] Any transfer of property not 
being a transfer made before 
^ Consideration of 
mamage or made in favour of 
a purchaser or incumbrancer m good faith and 
for valuable consideration shall, if the transferor 
IS adjudged insohent on a petition presented* 
within two jears after the date of the transfer, be 
voidable as against the recener and maj be 
annulled by the Court 

Analogous Law See 36 of Act III of 1907, Sec 55 
of the Presi towns Insolveacj Act, 1909 This section is taheu 
from Sec 42 of the Dankruptej, Act, 1914, and therefore that 
Act mav be taken into consideration in construing the present 
statute RacJianiudu^ii Ran^iafi \ ^/>/>a;t Rao, 51 M L J 7^9 
(iQ^e) M N 9— • 99 I C 241 Cf Sharf uz Zaman v 

Deputy Comtsstoner Bara Banks 10 O & ^LR 514 iiOLj 
599 1 O \V N 20T AIR 1925 Oudh 28 79 I C iSS 

Change of Law Under the repealed Act we had the 
word ‘void ’ m the place of the v\ord "\oidable” occurnag 
in the present Act The Select Committee have thus 
their reason for this change — “It is settled lav\ that the word 
void in section 36 of the present Act means ‘voidable’ onl> 
and wc ha\c made this clear ’ One verj important amendment 
has been effected in the section bj Act X of 1930 ‘vide the 
footnote) which received the assent of the Governor Genera 
on the •’olh March, 1930 For the effect of the amendment 
Vide notes under the heading "withm two ^ears ’’ 

The principle and Scope of the Section One of the 
nrarn oif/cefs rfre RanSmprej iinr is fo ciJecf a fser 
tion of the insolvent’s projiertics among his creditors and >0 
order to carrj out that object it is nccessarj that the insolvent 
should be prevented from putting his properties bevond the 
reach of his creditors b> means of voluntarj or friuduleO‘ 


X Tlie words on a petition presented liasc been inserted I’T 'jL 
Act of 1930 which receised the assent of the Govemor-Oenerst c® 
“oth March 1930 For the effect of this change of law, xfie notfS * 
pp 330-31 
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transfers So find in this section and m the nc\t one pro- 
visions defining the way in which an order of adjudication will 
affect the antecedent transactions of the insolvent "Besides 
property which was the insolvent's at the time of adjudication, 
property which had ceased to be his b> transfer within two 
vears before adjudication maj also be made to vest in the Court 
and become divisible among the crcvlitors b> an order of 
annulment under sec 53 The annulment has the effect of 
divesting the transferee and vesting the propert> again m the 
insolvent It then vests under sec 28 (2) in the Court", 
DTaupadtBat\ Go,.tnd Singh 18 N L R 93 AIR 1922 Nag 
221 65 I C 3 j 4 This section renders vohmtarj transfers 

b> the insolvent zoidable and liable to be annulled b> the 
Court Cf Ishar Das v Ladha Rant 62 I C 924 (Lah ) So 
where no attempt is made to avoid it and no order of aniiulnient 
is made, such a transfer maj stand The question of validity 
of a transfer and annulment thereof arises onl> after adjudica- 
tion, and prior to that the Court has no jurisdiction to go into 
that question, Mul Singh \ LaUtmt De^t, AIR 1937 Lah 
■95 95 I C 1055 Cf (./nilrfm Husain v Rainer ar Das, 99 
I C 524 The word "voUintarv ’ in the marginal note to (and 
not in the bodv of) s 51 meaus gratuitous or without consi 
deration, Shoiapur Spinning and 11 facing Lo v Pandannath 
30 Bom L R 893 AIR 1928 Bom 341 Cf 26 Bom 765 
(773) Under this section a transfer is voidable ar agamrt the 
-receiier, Re Carter Cf henderdine's Contract, (1897) i Ch 
776, referred to m Rc Gunsbourg, (1920) 2KB 426 (457) 
It 15 but meet that a receiver should be appointed 
where there is a question of annulment under this 
section , but where no receiver is appointed, sec 58 of the Act 
•operates. Comp Bhoguant v Munim Khan, 6 N L R 146 
SIC 1115 

For analogous provisions sec section 42 of the English 
Bankruptcy Act, 1914, and section 53 of the T P Act Sec 
This section contrast tion 53 of this Act is wider m its scope 

ed with sec 53 T P than sec 53 of the Transfer of Property 

Act Under the latter section transfers 
made with the intent to defeat or delay creditors or subsequent 
transferees are made voidable at the instance of the creditors 
so defrauded, or defeated, see 39 All 95, infra Cf Ramcharan 
Lai V liasdeo Sahat, 102 I C 92 (All ) , and the new sec 53 
-of the T P Act See also Dronadula STiramulu v Ponafeavira, 
4S M L J 105 (1923) M W N 306 AIR 1923 Mad 641 

72 I C 805 Under this section no such intent is necessary 
All that is required to attract the operation of this section is 
that the transfer is not in good faith, nor for valuable consi- 
deration, and is made within tuo years of the adjudication of 
the debtor Cf Ramaraami yJiyangar v Official Receiver, 
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50 AI L J 448 (1926) M W N 419 94 I C 535 This looks 
as if a transaction not m good faith and not for taluable con 
sideration, if xsithin two >ears, is alwajs a constructne fraud 
on the bankruptcy law The underlying principle of this is 
that one must be just before being generous Under both the 
section 53 transferees in good faith and for valuable considera 
tion are protected This section also protects transfers ‘ made 
before and in consideration of marriage” , Muhammad Hahit 
uUa \ Miishtaq Hussain, 39 All ,95 14 A L J 1183 37 f C 

6S4 Cf 45 U J 105 Considerations affecting section ?3 
of the T P Act do not apply to this section This section 
does not debar the creditor or the receiver from proceeding 
under said sec 53 of T P Act, O^ctal Rccetier v Bisba> 
Souza 23 I, W 643 AIR 1926 Mad 826 95 I C 300 
Miissanimat Gaura v Abdul Majtd^ AIR 1922 All 443 ^4 
IC 523 Transfers in good faith and for \aluable considera 
tions are protected under both the sections no doubt, but the 
onus of proof is different in the two cases Hemra] v Ru”' 
lishen aPLJ lor 38 I C 369 iPLW 752 Under the 
InsoUencj Act it is the transferee who must show that the 


transaction was m good faith and for valuable consideration 
Mohamed Maliha v Isnratl Khan 46 C L J 168 AIR t?*’ 
Cal 766 104 IC 822 But when the transfer is dealt v'lth 

under s 53 of the T P Act that is, under s 4 of this Act and 
bejond the time limit (2 jears) prescribed by the section, the 
question of onus will be the same as in an ordmar> suit «e« 
Atmaram Udhaidas's case, infra In England a transaction 
which is bona fide and is not a mere cloak for retaining a bene 
fit to the grantor, is held good under the statute of Elizabeth 
Re Fasey Ex parte Trustees, (1923) 2 Ch i This section 
contemplates only a transfer prior to adjudication and not one 
subsequent thereto Hayat Muhamed v Bhauani Das, 26 Pan] 
L R 397 AIR 1926 Lah 146 90 I C 1037 Under the 

new sec 53 of the T P Act the provisions of that section 
will not in any waj affect the provisions of this section 
application for an adjudication that a certain propertj was still 
the propertj of the insolvent and that no actual gift had evet 
taken place does not fall within the purview of tins section 
Sobharam \ irarjam Singh 4 Lah LJ 444 The Legi> 
lature bj enacting this section did not impliedly intend t® 

J deprive the debtor or the creditor O' 

Cu.l Courts noMM «> >>»ve transfers s'' 

b> instituting a suit before an ortimarj 
tribunal within the longer period of limitation, /Ifwmrjj’i 
Udhazdas \ Dayaram, AIR I9'>9 Sind 94 115IC 33° 

an application hereunder is time-barrcd, the Receiver can 
cecd under s 4 claiming within the longer period a relief which 
sec 53 of the T P Act authorises, Ibid We have alreaoj 
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««en under s 4 that an Insohencj Court can tr> a question 
of title raided on the basis of a transfer uhich took place more 
than tivo %cars prior to the adjudication notwithstanding the 
proxnsions of this section, Amur Khan \ }iIohainmed Khan, 
AIR 1929 \U JOS 113 I C 819 

Jurisdiction of Court As the Insohency Court is the 
onlj Court to administer an insohent estate, it necessarily 
follows that after an adjudication order such Court is the onlj 
Court competent to set aside a transfer b> the insolvent The 
word "Court” in this section and m the next one signifies the 
Insohencj Court exercising junsdiction under this Act No 
other Court has the jurisdiction to annul a transfer thereunder 
Mauappa PiUai \ Raman Chcltiar 42 Mad 322 10 L W 59 

a2 I C S19 That is Its jurisdiction is evclustic m the matter, 
ibid So, where a transfer is annulled b> the Insolvencv Court, 
that order of annulment cannot be imlhfiecl b> means of a 
regular suit in the Cuil Court, Kam: Fatima v haratn Smgh, 
24 A L J S97 AIR 102" All 66 , though an exparte order 
of annulment maj be «et aside b> the Insohencj Court itself 
under order IX r 13 of the C P Code, if sufficient cause is 
shown for non appearance Co^tndo Rao \ Official Recet>.er, 
AIR 1927 Mad 897 103 IC t8i I’tde notes under the 

heading "the section confers no exclusive jurisdiction” at p 31, 
ante While exercising jurisdiction under this Act, the Court 
should pntnarilj follow the special provisions herein enacted, 
but that does not mean that it cannot decide questions of 
general law (as arising under sec 53 of the T P Act or under 
the personal laws of the parties) ns an ordinarj Civil Court, 
Sftifen Prasad v ,^212 Ah. 44 All 71 Cf Han Chand v 
MoUram 48 All 414 , PuffcuHiari v Khnode 31 C W N 502 
102 IC 1 15 There is nothing in this Act to prevent the 
^editors or the Receiver from proceeding under sec 53 of the 
Transfer of Property Act if they wish, though they have 
another remedy under the present section, Official Receiver v 
Bastiao Souza. 23 L W 643 AIR 1926 Mad 826 95 I C 

300 Where for the purposes of administration in bankruptcy 
It is not absolutely necessary to decide a question of general 
law, an Insolvency Court should not under sec 4 transgress 
the limits of this Act and usurp a jurisdiction which naturally 
belongs to the ordinary Civil Court Cf Dronadula Stramulu 
V Ponafea.tra, 45 M L J 105 18 L W 426 (1923) MW N 

306 AIR 1923 Mad 641 72 I C 805 But for the purpose 

of doing complete justice between the parties, the Court can 
go into a question not covered by this Act but tnable under 
the general law , vide Han Chand \ Motiram supra An 
Insohencj Court has jurisdiction to deal with alienations, made 
bj the debtor, of properties situated outside its i<N:al limits- 

/ 
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and such jurisdiction is not affected by the provisions oi soc i6 
of the C P Code, Laljt Sahai v /Ibiul 
Transfer outside juns Gant, 15 C W N 253 12 CLJ 

4ct.ocmaybe»ni,„ll=d ^ j (; ^5^ 

the heading “Extra Territorial juris- 
diction at p 35, anfe But it has been maintained in a Nagpur 
case that a British Indian Court cannot annul a transfer 
of propertv situate in a foreign country, DratiPadi v Gatmif 
otng/i, 18 N E R 93 AIR 1922 Nag 221 65 I C 334 . a* 
the Court of such foreign territory may not recognise the trans 
fer, Ibtd Vtde notes under the heading “Transfer" below 
The Words used in the section are "ffiar 
The power when to be annulled" and not “must be annul 
e exercise led" , therefore, the power conferred 

bj this section should be exercised onh 
If the circumstances of the case call for it, Bbaguani \ J/onm 
Khan, 6 N L R 146 SIC 1115 The Court can excra'e 
jurisdiction hereunder only after adjudication, vtdc ir/m 
\\ hen an alienation is challenged ns fraudulent, the Court 
cannot decline to go mto the matter, Chovdahpa \ hatha 
Pemmal, 49 Mad ,794 AIR 1926 Mad Sot jo M L J 60! 

^ bo dologaiion o( «« The Court should not 

diction delegate its powers hereunder either to 

the Receiver or to a subordinate Court 
^tde, /a^aiinalh V Ldchman Das, 36 All 349 , Stmt! Ron 
Kuviarappa Chetly, (igi6) 2 M \V N 182 35 I C 875, and 

the notes at p 336, under the heading “Procedure" 
naming of a schedule b> the Receiver does not preclude the 
Court from cn crtaining an application by the Receuer to annul 
the transfer hereunder, Khadtr Shah v Offictal Recmer, 
Ttnncxelly , 41 Mad , 30 As to the dut^ of the Court to bold 
an in\estigation under this section, when invited to do so soe 
Khusah Ram v Bholatmal, 37 All , 252 13 A J 270 28 I C 

57 We have seen at p 217, that an Insolvency Court has 
at times power to go behind judg 
y* ments, it may sometimes happen that 

tchmd Jndgmeat transfers are the effect of, or founded 

on judgments of Courts , for example 
when some sort of transfer is effected in consequence 
of a reference to arbitration [Konoja Lai v 
RccencT, AIR 192S Lah 750 no I C 742], or as a result 
of compromise decree [Re Naraindas Sunderdas, AIR 
Sind 133 93 I C 331], a question anses whether the InsoUetici 
t-ourt can reopen such transaction , and there can be no good 
rca^n to hold that such transfers are immune from attach ta 
bankruptcy s mpl> because the stamp of the Court has been 
obtained on them b> means of a device, ibid I'ide notes and 
cases at p 319, tnfra 
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Requirements of the Section In order to render this 
section applicable the following requisites must be complied 
mth [see Is^ar Das \ Ladha Rant, 62 I C 924] — 

(t) There should be a transfer of property 

(ti) The transfer is not made before and tn constderahon 
of marriage 

(tiO It is not made in favour of a purchaser or incumbrancer 
in good faith and for valuable consideration 

(u) The transfer is within two jears prior to the order of 

adjudication 

Those conditions are required to save a transaction from 
the mischief of this section (x) that the transferee is a 
purchaser or incumbrancer, (2) that he acted in good faith 
and (3) that there was valuable consideration, EUtot, 0 R v 
Subbiah 50 Mad 815 26 L W 248 53 L J 742 AIR 

192-' Mad S69 los I C 138 

Application of Equity where this section does not 
apply Where the provisions of this section do not m terms 
apply to a cave for example where the question raised relates 
to the validity of consent by an heir to the will of a ilahomedan 
testator, it is quite open to the Court to proceed according to 
rules of Justice equity and good conscience. Kali Charait v 
Mahammad [1930] ALJ $88 

The Section applies only upon adjudication The 
section can be put m to operation onlyr t/ the transfer or ts 
adjudged an insolvent So unless there is such an adjudication, 
the Insolvency Court has no jurisdiction to decide whether a 
transfer of property is liable to annulment hereundet- Mul 
Stngh V Lakhim Devt, AIR 1927 Lah 95 95 I C 1055 

Cf Appireddi v Chtnna Apptreddt 45 Wad 189 41 MLJ 

606 ^6 I C 271 KaulesTtar v BAagaan 42 I C 845 

Transfer There should be a transfer of property, a 
mere contract to transfer cannot justify the application of this 
section Lx parte Home 54 LT 301 As to what is a transfer 
of property see sec (il (f) of this Act , Cf sec 5 of the 

T P Act , and for definition of the word 'property see 
sec ^ (i) — (d) ante The property m this section must be 
such property as can vest in the receiver under sec "’S that 
IS It may be property of any sort Re Carter & Kenierdme’s 
Contract (189") i Ch "76 So it has been held that the lease of 
a holding which cannot vest m the receiver under sec ’S (5) is 
not within the mischief of this section Sagan Mai \ G^rraj 
Stngh 39 All , 120 I4AL-J 1031 38 I C 171 Transfer here 
contemplates retention of the property and not its immediate 
consumption Therefore a gift for maintenance education 
advancement or so forth is not within the mischief of the 
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section, Rc Player, (1885) 15 Q B D 6S2 , Re PlumcT 
(1900) 2 Q B 790 This section applies to a transfer eflectM 
b> a decree of the Court, Re Naratndas Siinderdas, AIR 1920 
Sind, 133 93 I C 331 A comejance of the estate to tniste« 
for distribution is hit at bj this section, Elltot, 0 R ^ SHibw” 
50 Mad Sis 53 M L J 742 26 L W 248 AIR 1927 
S6g 105 I C 13S Transfers prior to the time when this Act 
came into force are withm the scope of this section, u 
Ex parte Todd, 19 Q B D 186 It does not matter whether 
the transfer be m respect of the entire property or a part of it , 
Bhulnath V Bira; Mohan. 28 CLJ 536 An Indian Court 
cannot annul transfer of a propertj situate in a foreign temton 
A foreign Court maj refuse to recognise such an annulment 
if made, Draitpadi v Go^tnd Stn£h, 18 N L R 93 
1922 Nag 221 65 I C 334 But see /Ifcdrd A'/iader V Offiemi 

Assignee 40 Mad , 810, which has conceded the power of an 
Insohency Court to adiiidicate on claims relating to properti 
outside Its jurisdiction I'lifc also at p 163, onle When a 
creditor challenges the mortgage executed m fa\our of another 
creditor on the ground that it is a fictitious thing got up simply to 
prejudice the creditors, the Court must enquire into the matter, 
Khushaliram v Bholar Mai, 37 AH , 252 13 ALJ» 270 a 

I C 573 In order to attack a transfer as fraudulent it js » 
neccssar> to show that the insolvent was actually 
at the time the transfer was effected A man ma> commit a 
"anticipatory fraud" and effect a transfer with a 
screening his properties from his probable and possible futur 
creditors, Official Receiver, Tanjorc v I'eddappa, 47 
431 (1924) M W N 506 20 L W 6S3 AIR 1924 ' 

865 82 I C 450 Cf Steleman v Ashdoivn, (1742) 26 E 

6SS , Thomas Ptllat v Af«rAtira«ia, figio) M WN 141 ^ 1 

301, Hossetn Bhai \ ffajt Ismail, $ Bom L R 255 
gratuitous transfer ma> be set aside under sec 53 of the T 
Act if the Court finds that the transfer was made with a me 
to defraud a subsequent bona fide transferee for value, Ra 
Cliaran v Basdeo Sahat, i02 I C 92 (All ) A gift of mone 
made b> the insoUent a few months before his adjudicate 
to his mistress for the purpose of purchasing a motor 
amounts to a "transfer" within the mischief of this 
and IS liable to be set aside^ Ilaht {an \ Hanktshen, 67 I 

SSr (Lah) Cf Rc Tankard, (1899) 2 Q B 57 68 L " 

670, m which a present of jewelr>, furniture and money to 
furniture made bj a bankrupt to a ladj with whom he ' 
intimate was set aside The expression "voUintarj 
IS not limited to an> particular form of transfer but is w 
enough to co\cr all sorts of devices that maj be .gt 

suffered bj the insohcnt to depnte the creditors 
of his propertj, hanaya Lai \ Official Receiicr, AlH v 
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Lab 750 no I C 742 Thus, where a charge was created 
through the instrumentalitj of a reference to arbitration and 
a decree was afterwards obtained on the arbitrator’s award, 
the Court held that the de\ice was a transfer, :bid Again, a 
transfer of the insolvent’s propertv under a decree passed on 
confession of judgment b\ the insolvent does not cease to be 
a voluntarv transfer because evidenced bj such a decree, tbid 
It has been held that, having regard to the definition of the 
expression “transfer of propertv” contained in sec 2 (t) (f) 
of this Act, a partition of joint faniilv propertj ma> amount 
to a transfer of propertj within the meaning of this section, 
Official Recei cr v Chiman Lai 31 P L R 245 123 IC 2S6 

A deed of release executed bj an insolv ent accompanied b> 
mutation and transfer of possession is a transfer within the 
meaning of this section Amjad -Ifi v I^andlal Tatidon, 7 O W 
377 123 I C 217, and cannot be annulled if executed 

more than two vears before adjudication tbid Vide at p 316 

A Court has power to enquire into validity of a secured 
debt independentlj of this section or sec 54 The mere fact 
that a transfer is voluntarv and not supported by consideration 
will not justifv the Insolvencj Court in setting aside the 
transfer It must also be found that the transaction was 
■fictitious or was a mere pretence or in other words that the 
transferee was a benamdar for the transferor, Dronadula 
Srtramulu \ Pona ka-tra Rcddt (1923) MWN 306 18 L W 
426 45 M L J lOo AIR 1923 Mad 641 72 I C 105 The 

transfer contemplated by this section vs valid until annulled by 
the Insolvencj Court, Shar/m zamman v Sir Henry Stanyon, 
AIR 1923 Oudh, So “o I C 253 A transfer in favour of a 
creditor, effected bj the insolvent to save himself from troubles is 
not a fraudulent one Puran Chand v Puran Chand 75 I C 441 
A transfer was made shortly before insolvency , but no consi 
deration passed , any attempt, not bonafide, to make a show 
of passing of consideration cannot save the transaction from 
the mischief of this section, Kallun Venkataratnam v Official 
Receiver Godavan 18 L W 610 (1923) MWN 180 AIR 

1924 Mad 358 76 I C 1006 A mortgage bond m favour of 

a person not a creditor can be annulled under this section 
Appathorai Odayar v Official Receiver Tanjore AIR 1927 
Mad 41a 99 I C 683 A transfer in favour of a trustee who 
undertakes to discharge onerous duties m favour of a pur 
chaser for valuable consideration and if bonafide cannot be 
annulled hereunder 5/iar/ itz zaman v Deputy Commissioner 
Barabanki ii O L J 599 AIR 1925 Oudh ■’8 79 I C 888 

Transfer by transferee of Insolvent This section 
applies only when the transferor is the insolvent so a transfer^/ 
bj the transferee of the insolvent is not within the mischief of" 
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tins section and the Official Receiver is not at libert> to cancel 
it^ under this section See {1899) 2 Q B 57 , Sudha v Fun 
Nanakchand Daulatram, 7 I,ah L J j6o 26 Punj L R 2:4 
Air 1925 Lah 295 88 I C 89, Jagannath Ayiaingar \ 

iVorajflK /Jyjan^ar, 52 I C 761 Pannammal Animal v Official 
Reccijer, Txnnevelly, 51 M L J 22S AIR 1927^136 5S 
97 I C 91S , Govind V Sonba, 121 I C 663 But see Ex 

parte Broun, (1893) 2 Q B 377 62 L J Q B 279 . Ba; parte 

Norton, (1S93) 2 Q B 381 62 L J Q B 457 Ex parte Grten 
(1912) 3 KB 6 {11. 14) 81 LJKB 1213 Cf Hajal 

Mnhatned \ Bhauani Das 26 Punj LR 397 AIRv 

Lah , 146 90 I C 1037 The fact that the insolvent’s trans- 

feree comes into Court and makes a statement that the transfer 
may be vacated does not alter the situation, $udha \ Firm 
Nanakchand, supra 

Benami transactions This section applies to a case of 
transfer and its annulment Therefore, where no annulment u 
sought but simplj an application is made for ad3udication that 
a certain propertj alleged to have been gifted a'vaj bj the 
insolvent was still reallj his proper^*, and in bis possessioa 
does not fall within this section, Sobha Ram v Waryam 
4 Lah LJ 444 But when tho benamdar eUcets a transfer, 
perhaps this section can be invoked inasmuch as the benamdci's 
act will be regarded as the act of the true owner, LaUnPftya 
V J?ai Kishorx, 20 C W N 554 

Transfer before and in consideration of Marria?6t 
A transfer before and in consideration 0} marriage is not withm 
the mischief of this section A transfer ajler marriage is hon 
^cr liable to be avoided, parte Official Receiver, (1889) 2 
Q B 57 So a transfer for a dower settled long after the 
imrrnge will not be looked upon as n transfer ''before and m 
consideration of marriage ” Muhamad HabtbttUa v Mtirhtaj 
Flusscin, 39 All .95 X4 A L J 1183 37 I C 6S4 In order 

(o be entitled to protection, the transfer must be i« constdera 
ho/i of marriage the consideration of marriage should 
however be a colourable one So where a debtor lues with 5 
woman as a man and wife, and then goes through the ccrcroon) 
of marmge in order to be able to call in aid this section to 
support a settlement of his propertj on the woman, he will pet 
no protection, Columbine \ PenkaH, (1852), 1 Sm and G, 22S 
I^aw will never permit a pre-concerted scheme of fraudulent 
transfer though it be in the colour of a marriage settlement 
If the marriage settlement is so schemed out as to evince a 
clear attempt to defeat the creditors, it will not be cntitlc<l to 
protection, 11 hittnorc \ Mason (i86r) 2 J 8. H , 204 , Pulme' 

\ IIitnlCT, (iS6q) 8 Tq 46 But when this ekment of defca'* 
ance is not imoUed, the above principle has no appheahon. 
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MonUfrore \ Bchcns, (iS6S) LR i Cq i39 . Mackintosh v 
Pogosc, (1895), t Ch 505 A Court would set aside a marriage 
settlement when it is shown that the tnarnage is entered into 
and the settlement is made m furtherance of a scheme of fraud 
to which both the husband and the wife are parties, Ramsay 
\ Cal ert, 15 CW> ccit (2ogn) , also Rc Pcmnglon, (1888) 

5 Morr, 26S , LaUu Priya \ Rai Ktshon, 20 C W N S54 it 
seems that where the wife is innocent of fraud, the transaction 
will not be open to attack b> reason of the husband’s guilt, 
Ke^on \ Cranford, (1877) 6 Ch D 20 A gift of immoveable 
property to the wife maj be a fraudulent transfer but no action 
can be taken against that property under this section It may 
be open to the creditors to file a regular suit in which they may 
seek a declaration that the transfer is fictitious, Htnga Lai v 
JadaluT Prosad, 5 O W N 964 114 I C 126 —referred to m 

Amjad Ah \ Aaud i.al Tondon, 123 IC 217 The mere fact 
that the transfer is in favour of a wife will not make it a 
transfer in consideraion of marriage , so a transfer by an 
insolvent within 2 years prior to bia 
Gift to wife insolvency to h%s ■atfe, not being a 

transfer made hejore and in constdera- 
tion of manage is liable to be set aside under this section Cf 
Bhutnath \ Btraj Mohtnt 28 C L J 536 49 I C 87 A pre- 

sumption arises under see 53, T P Act, against a transfer to 
wife dithout consideration, which can therefore be dealt with 
under this section, see Lakhpuya v f^ai Kishori supra For 
an instance of an impeachable gift to wife see also Official 
Assignee v Btdya Soondar, 30 C L J 428 In this case a deed 
of gift (of immoveable property) was secretly executed in 
favour of the wife, at a time when the failure of the firm of 
which the donor (husband) was a partner, was in sight, if not 
actually imminent The matter was kept secret till the firm 
had been declared insolvent , the lady never obtained posses- 
sion of the property and no convincing explanation was 
attempted to justify the transaction , held that the title did not 
pass from the donor to the donee, ibid But a transfer to her 
for valuable consideration stands on a different footing and does 
not suffer from any such presumption and is to be dealt with 
according to it own ments, Manappa Pillat v Raman ChetUar, 
42 Mad , 322 10 ly W 59 52 I C 519 

Transfer in favour of purchaser or incumbrancer f 
When such transfers are 10 good faith and for valuable consi 
deration, they are entitled to protection [Campbell v Mtlhomal 
9 SLR 65 31 I C 50] under this Act just as under the 

T P, Act, Mohamad Maltha v Ismail Khan 40 C L J 168 
AIR 1927 Cal 766 104 r C S22 Good faith’ has been 

defined m sec 3 (20) of the General Clauses Act (X of 1897) 
as follows — “A thing shall be deemed to be done m goodii 
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Jailh uhcrc it is m fact done honestly, whether it is done 
negligently or not ” The test of god 
Test of Good faitb fatth under the section is Mhether the 
lender intended that the advance should 
'enable his debtor to carry on his business and whether he had 
reasonable grounds for believing that it would enable him to do 
so, Ca7npbcll v Mtthomal, supra, 'Good faith’ cannot be in 
ferred from the mere fact that valuable consideration has betn 
paid for the transaction, Gopal v Ramkrtshna, 17 NLR 69 
AIR IQ2I Nag lov 62 I C 289, Karayati v Nalhu 10 
NLJ 12 AIR 1927 Nag i66 103 I C 4S6 Cf 39 JIad 
250 , also Corlett v Radcltffe, 14 M P C C 121 , Chidambaram 

V 5nnivasa, 37 Mad 227 20CLJ 571 18 C W N 541 (PC) 

though a transfer supported bj consideration will naturallv 
raise a prebumption of good faith in its favour, Kunjbehan v 
Madhusudan, 50 I C 117 (All ) Passing of consuWation raises 
a presumption of ‘good faith’ even when the transfer is m 
favour of a relation Lucas v Official Assignee, Bengal, ’4 
C W N 418 s6 I C 577 Cf Re li'clhered, (1926) 1 Cb 16? 
In order to prove good faith the purchaser must show an ufi 
mistakable intention in the debtor to pass ownership, and 
intention in himself to acquire it Mere transference of Posser 
Sion IS insufficient to give rise to any mference wheh would 
support an intention to acquire ownership, Narayan v 
supra Vide, also under the heading “Good Faith” under s 54 
posl The value of the property is always a material faclt^ 
for the determination of the question of bona fides, Muhammd 
Habtbttlla \ Mushtaq Hussain 39 All, 95 {supra) Cl 
Dastruddin v MoLivia Bibt, 22 C W N 709 44 I C 9*5 *, 

Antecedent debts might constitute a good consideration, and 
consequently good fatth Ibid Where the vendee is not m an) 
way connected with the insolvent and the transaction pru”^ 
facte appears not to be a colourable one and no question 01 
fraudulent preference arises by reason of the transaction taKing 
place beyond 3 months before adjudication, the transfer Vi^» 
not be open to attack hereunder, Ishar Das v Official Receiver 
AIR 1930 Lah 135 Ignorance of the bankruptcy of the 
transferor or of the existence of unsatisfied creditors or of the 
fact that property transferred was the only property of tiie 
insolvent, may warrant a hypothesis of good faith, S/ioIa/’”’ 
5/»inning <&• IKeaiiing Co v P/iand/iarinoili, 30 Bom LR 
Air 192S Bom 341 Where the transfer is in favour ol » 

relation who allows the transferor to 
Transfers in favonr of retain possession of the transferred pr*^ 
near relations perly, law will impute a bad faith tu 

the transferee, Palaniafipa Mudah ' 
Official Rcccucr of Trtchtnopoly, 1 C 948 (Mad ) Cf I?J0iJ' 

V Patiditram 55 I C 57 (^ag ) Moreover, if that relation 
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transferee be not m a financial position to imest anj money 
an the transaction, that will raise a strong presumption as to 
the fictitious and fraudulent character thereof, Bhanjan Ram 
\ O^cial J?fceafr, 26 Pun] 1 , R 513 AIR 1926 Lah 621 
^9 I C 708 The arcumstance that the transferee was the 
bankrupt's mfe with knowledge of the husband’s financial 
•embarrassment is not sufficient to taint her with bad faith, 
Official Assignee \ Annapurnaamtnal 14 JI L T 150 20 I C 

901 , Bastruddtn \ Moi.ima Bibi supra Where an insolvent 
transfers all his properties to one creditor solelj for a past debt, 
without providing for his other creditors, bj means of an 
ante-dated document and the transferee, happening to be a 
relation of the insolvent, take^ the transfer with knowledge of 
all the circumstances the transaction is open to attack here 
under Cf Official Assignee \ Motdeen Rou ether 50 Mad, 
948 (a case under the Presidenc> Act) , also Ralhiri Venkata 
ratnam V Official Recer cr (1923) M W N 7S0 j8 L W Sio 
AIR 1924 Mad 358 76 I C 1006 If the transaction is not 
a cloak to retain a benefit for the debtor mere cognisance of 
the bankruptcy will not be sufficient to negative the bona fides 
cf the purchaser Ramtntkumar v Htralal 23 C W N 769 
Cf Re Fasey Ex Parte Trustees (1923} 3 Cb i A purchase 
for value not made m good faith i e where the purchaser is 
priv^ to the fraudulent intention of defeating and delaying 
creditors is bad Re Maddever, (1884) 27 Ch D 523 Where 
an insolv ent executes a deed of gift only four days before filing 
his schedule of insolvency, fraud may reasonably be suspected, 
Kwsraini v Muhammad Zaintr 74 I C 802 Likewise, a nomi 
nal sale shortly before bankruptcy was held voidable for want 
of good faith, see Kallun Venkataraman v Official Receiver, 
<1923) M W N 780 18 L W 610 AIR 1924 Mad 358 

76 I C 1006 A transfer though supported by consideration 
15 not in good faith where its effect is to secret a fairly large 
part of the insolvent estate Ramasnaint v Official Receiver 
50 MLJ 448 (1926) MWN 419 23 LW 734 AIR 

1926 Mad 672 94 I C 535 Such 

Good faith on whose good faith must be present in the trans 
feree whether there is good faith or not 
in the transferor see Mackintosh v 
Pogose, {1895) I Ch 505 Lord Hatlierley in Butcher v Stead 
{1S-5) L R 7 H L S39 thus observed I thmk the Legisla 
ture (i e of the English Bankruptcy Act) intended to saj that 
if jou, the debtor, for the purpose of evading the operation 
of the Bankruptcy Law and m order to give fraudulent pre 
ference make this pa>ment or discharge it shall be wholly 
done awaj with except jn cases where the person jou have 
favoured is whollj ignorant of jour intention to favour him ’ 
A similar view was also taken in a Madras case Gopal v Ban^' 



324 THE PROVINCrU, INSOT/VENCY \CT ISeC 53 

of Madras, i6 Mad 397 3 M L J 197 See also under sec 

tion 54, post Also Cf Golden v Gillam,ltR 20 Cb D 359, 
Moltlal V Vtlavt, 13 Bom 4345 Wood v Dixie, 7 QB S9’ 
So, It has been maintained that if monej is raised b\ an 
insolvent by pledging propertj for the purpose of iwjing credi 
tors, whatever may be the view of the mortgagor m pa)ing tbe 
creditors if the mortgagee acts hona fide, the transaction vvoull 
be valid agamst the Official Receiver, ]ankt Ram v Ofpcul 
Recener, Coimbatore, 78 I C 16 Where the transaction is 
between close relations, law maj assume that the transferee 
was actuated by motive to assist the transferor , and therefore 
was a privy to his fraudulent scheme Cf C/udamlaram 
Chcttiar v Saint Aiyer, 30 ilad 6 The language of the sec 
tion deserves a passing notice It should not be lost sight of 
that the expression “transfer made m good faith etc” natur 
allj implies the necessitj of good faith m the maker of the 
transfer 1 e the iransfcTor but the decided cases both here 
and abroad insist on good faith in the transferee whatever might 
be the motive of the transferor The reason for this pcrsistcncj 
IS perhaps the consideration that the annulment of a transfer 
inflicts no penalty on the transferor but on the transferee who 
ought not to be punished for the malafides of the former if he 
was no party thereto If these decided cases corrcctlj represent 
the law, the language of this section is undoubtcdlj faultv 
But having regard to the policj of the Act which requires gooo 
faith in the bankrupt from start to finish as a condition pre- 
cedent to his obtaining the ^nefits of the Act, wc are apt to 
think that the Legislature lias advisedly exacted good faith 
from the transferor, inasmuch as such good faith in him coupled 
with valuable consideration precludes all possibilittj of bad 
faith in the transferee , at an> rate, excludes such bad 
faith from the domain of practical politics 

The words “m favour of” indicate that the purchaser or 
the incumbrancer need not be immctlnte alienees of the debtor 
In rc Slobodinsky (1903) 2KB 517 

As to the meaning of “piirclnscr” see Hance v Ilardmf, 
20 Q B D 732 (737) . sec also Rc Pape> 
Pnrehaser (190S) 2 K B 169 77 Lj L.B "o" 

It applies to an> case where there is a 
Quid pro quo, (one thing for another). Ibid The word is n®* 
here use<l in the literal sense of a bii^cr it means a person "ho 
has given valuable consideration. Official Recencr of TrtcUtne 
pcly \ Somariirzdarain, 30 M L J 415 34 I C 60' The word 

purchaser” is used here in the wider sense coninionl) 
to that term in English I aw and not m the mercantile sense 
f a person wlio has bought something b> a contract of put 
chase and sale TIic word here includes a “trustee,” '^harf » 
santan \ Deputy Comtntsstoncr, Bara Bankt, it OLJ 500 
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AIR 1925 Ouclh sS 79 I C 8SS , Sharf-uz zaman v Henry 
Slam on 25 O C 291 AIR 1923 Oiidh 80 70 I C 253 , 
Rc Parr\, Exp Salomon, (1904) i KB 129 In order to 
constitute a person a purchaser it is not necessar5 tint either 
mone' or phi-sical propertj must be pueu by him, Re Pope, 
suPra But see El/ici \ Kopprupit Snbiah, 26 L W 248 105 

I C 138 The uord '‘incumbrancer*’ ma\ justify a conclusion 
that a transfer of an\ interest in the propertj is contempHted 
in this section The term is undoubtedly \er> wide 

For the definition of "consideration”, see sec 2 (d) of the 
Indian Contract Act As to what may 
\ alnable consideratiou be said to be \ aluable consideration see 
Currie \ Miia, L. R 10 E\ch 102 , 
Ex parle HtUman, 10 Ch D 622 40 L T 17S , 11 aiA.er v 

Ciirroaj, i Atk 93, Rc Pope, 77 LJKB 767, (supra) "A 
valuable consideration maj consist cither m some right, 
interest, profit or benefit accruing to one partj or some for- 
bearance, detriment, Joss or responsibility given, suilered or 
undertaken b> the other,” Cnrru v Mtsa supra See also 
the following cases, Mabantadumitssa Begum v Bachelor, sg 
Bom 42S ,ds/ud6ai \ IbduUa 31 Bom 271 , 11 igan v E S 
L Life Assiiraucc, <1909) i Ch 291 , Rc IVeihered, (1926) 

I Ch 167 A lease granted b> the insolvent of liis property 
at a reasonable rent is a valid transaction, and is not open 
to annulment under tins section, Desra} v Sagar Mai, ?8 All 
\37 1% ALJ 1064, 31 I C 716 The word "and” between 

\g00(i faith and valuable constderatton shows that both the 
Jc^naitions should be fulfilled , so, where 0 transaction is partly 
— tor valuable consideration and is partly with a fraudulent intent, 
Jt IS open to attack, Chilhambaratn v Sami Aiyyar, 30 Mad 6 , 
i’alania/»/>a v Official ReceiA-er, Tnchinopoly, 25 IC 948 
Antecedent debts might constitute a good consideration for a 
convejance sought to be impugned under this section, Caiir- 
uddtn V Mokima Dtbi 22 C W N 709 44 I C 915 Prtma 

facte 'old debts’ are good consideration, into the adequacy of 
which the Court will not enter, Kunja Behan v Madhti Sodan, 
50 I C 117 (All ) Money genuinely paid in discharge of 
genuine debts will stand the alienee in the shoes of the person 
jiaid off, Ramasuamt Atyangar v Official Receizer, Coimbatore, 
50 M L J 448 23 L W 734 (1926) M W N 419 AIR 

1926 Mad 672 94 I C 535 Where a son settles his property 
on the father in consideration of the latter maintaining him 
and his wife and children, the Court will consider whether it 
IS a 6011a fide transaction for saying the property from the 
insolvent himself and for preventing him for ruining his family 
and children or it is a mere contrivance to screen his properties 
from the reach of future creditors If it is of the former des-'* 
cnption It will be a perfectly good one , otherwise, the f'* 
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be justified m looking upon it as a fraudulent one, Officd 
Receiver v Vedappa Mudaltar, 47 M L J 431 (1924) M ^ 

508 20 L W 683 AIR 1924 Mad 865 82 I C 450 K 

transfer by a debtor of most of his properties to a few of bis 
creditors for distnbution among all the creditors pro rala 1$ 
a transfer in good faith and for valuable consideration and 
therefore not voidable, Official Receiver of Trichinopoli \ 
Somasundaram, 30 M L J 415 34 I C 602 A transfer lo a 

creditor in consideration of his past debts is not mthm the 
mischief of this section, though it may be liable to attack 
under sec 54 if falling withm the three months’ limit, Official 
Receiver v Lachmi Bat, AIR 1926 Sind 140 93 IC 5 

The reason for this view is that in absence of any statuton 

limitations imposed b\ the Bankruptcy law, the creditor is as 
much at libertj to secure the repaj ment of his debts bj 
intelligence as b3 accepting a \oluntarj preference pronued 
he goes no further than what is necessary to serve his own pu| 
pose. Ibid A transfer for dower is a transfer for valuahle 
consideration, Muhavmad H^btbuUa v Mushlaq Hussain 9 
All 95 14 A L J 1183 37 I C 684 , Umrad Uesaam \ Ahamcd 
Alt, II A L J 614 20 I C 641 , and is not to be declared 

fraudulent, Nasunmunntssa v Abdul Kadir, 20 0 C 295 
I C s8o A responsibility to discharge onerous work taken 
upon himself by a person to whom properties are transferKo 
in consideration of his taking such responsibihtj, falls within 
the oppression “valuable consideration,” Shar/tis Zaiuan \ 
Deputy Comtntsstoncf, Bara Bankt, {supra) The question 0 
proof of a debt under sec 33 is different from the question 01 
annulling a mortgage under this section, Jugalpada \ Ganesn 
44 I C 108 A fraudulent conveyance ma> assume vanou> 
shapes Thus, where a bankrupt with the object of reinoMn? 
his assets out of the reach of bis crctlitors, floats a limited wm 
panj and transfers all his ass-ts to it in lieu of a few snares 
in it, the transaction may fall within the scope of this swtion 
Re Fascy Ex parte Trustees, {1923) 2 Ch i A surrender 0 
karsha holdings in fa\our of the Ian 
Surrender of karsha lord bj an insolvent raiyat cannot 
holdings supported as being for valuable eon 

sideration because the transaction won 
relieve the ratyal of further liabihtj for future rents, Mohan^ 

V Ismail Khan, 46 C L J 168 AIR 1927 Cal 70° 
104 I C S22 

Voidable The repealed Act contained the word ' 
which was strictlj construed m certain cases and the wiio 
transfer used to be considered as tpso facto void, Dhutnath '< 
Dirajmohint 2S C L J 536 49 I C 8? Cf also Monvichan 

Das V A/c I eod 26 Bom , 765 , and in other it was interpreted 
ns merclj voidable , see the following cases, Abdul v Ofjie*^ 
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nec oj iAfodroi, (1919) M W N 247 t Official Reccwer of 
Trtchonopoly \ Somasundaram 34 I C 602 30 M I* J 4^5 '» 

.Ifanaf’/’a \ Raman Chclttyar, tii/ra , Kassim v Palat, 

3S I C 231 , SawiLaranaffljana \ i^^aplrt, (1918) M \V N 487 
35 ML] 296 S L \V 2S1 49 I C 283 The Legislature 

has accepted this latter view and obwatcd all controversy by 
using the word “voidable” For distinction between “void” 
and “voidable,” see Jangtlal \ Ladu Ram, 1919 Pat, 105 
(F B ) “That which is noid can be treated as nonexistent 
and of no binding force and effect, but tliat which is merely 
voidable IS valid and binding until it i» declared to be invalid 
bv a competent tribunal,” Ibid The transfer being simply 
voidable stands good till avoided at the instance of the Receiver, 
Manappa v Raman C/icIlivar 42 Mad, 322 10 LW 59 

52 I C 519, rcljing on Sliar/ 11: 7a»i<i« v Henry Stanyon, 25 
OC sgz AIR 1923 Oudli So 70 I C 253 See also 
Palaniandi Cbelty v l/*/>flvn C/iel/iyar, 30 MLJ 565, 

Subrahmania v Mtd/iia Oir«i>af 41 Mad, 612 (F B ) , Han 
C/iond V Mohram, 48 All 414 24 A L J 495 94 I C 429 

See also Official Receucr, Coimba/ore v Polann lami, 4$ Mad , 
750 {1925) MW\ 672 49 M L J 203 AIR 1925 Mad 
1051 88 I C 934, Ismail/ce v Mangbonmal 5 SLR 80 
12 I C 622 As the transaction is onU voidable and not void, 
the effect is that the mortgagee 1$ not without his remedy 
against the mortgagor, Ibid Therefore, he can proceed with 
his mortgage suit against the mortgagor in the ordinary Civil 
Court, /bid The transfer is voidable against the Receiver and 
IS not necessarilj voidable as against all persons Therefore, 
where neither the Receiver nor the Insolvency Court challenges 
such a transfer, a prior gratuitous transferee from insolvent has 
no locus standi to challenge the transfer, Ram Charan v 
Basdeo Sahat, AIR 1927 All 731 102 I C 92 Cf Sheonath 

Stngh V Munshi Ram, 42 All , 433 18 A L J 449 55 I C 

941 , 5/uain SiiTtip v Nand Ram. 43 All , 555 19 A L J Sn 

63 I C 366 . 

In deciding whether a mortgage is voidable under this 
section It IS not necessary for a Court to consider whether it is 
invalid as contravening the provisions of sec 59 of the T P 
Act as to attestation, registrat on etc, vJnan^oram v Yussufji 
Omar, 36 I C 903 31 MLJ 133 The transfer is voidable 

only from the date w twm. the cecexvev’a tviJ/t ac/veues., that, vs,, 
to say, the commencement of the 
to‘'po,M,"on“Bn“ss''S ■‘■“•Hmcj- proceedms A purchaser 
sale IS anonlled value from a beneficiary under the 

settlement before that date has a good 
title against the receiver. Re Carter & Kenderine, (1897) i Ch. 
776 , see also Re Holden, (1887) 20 Q B D 43 So, the effect 
IS that so long as the sale is not annulled, the receiver has*^ 
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vnll be justified m looking upon it as a fraudulent one, 0/nci- 
jRccciver v Vedappa Mudaltat, 47 M L J 431 (1924) 

508 20 Iv W 683 AIR 1924 Mad 865 82 I C 45 ° ^ 

transfer by a debtor of most of his properties to a fen of t-s 
creditors for distribution among all the creditors Pro rain n 
a transfer in good faith and for valuable consideration and 
therefore not voidable. Official Receiver of TrtchinoPol) \ 
Somasundaram, 30 M L J 415 34 I C 602 A transfer to a 

creditor in considention of his past debts is not aitlnn the 
mischief of this section, though it ma> be liable to attack 
under sec 54 if falling uitlim the three months’ limit, Offad 
Receiver v Lachtm Bat, AIR 1926 Smd 140 92 IC ? 

The reason for tins view is that in absence of aii> statutory 
limitations imposed by the Bankruptcj law, the creditor is as 
much at liberty to secure the repa> ment of his debts bj supenw 
intelligence as by accepting a voluntary preference prondw 
he goes no further than what is necessarj to serve his own pur 
pose, Ibid A transfer for dower is a transfer for laluaWe 
consideration, Muhammad HfibtbuUa v MusUlaq Hussout, ,>9 
All 95 Z4 A L J 1183 37 I C 684 , Umrad Begatn v Abated 
All, II A L J 614 20 I C 641 , and is not to be declarw 
fraudulent, A'crimmunnisja v Abdul Kadir, 20 0 C 295 <5 
I C 280 A responsibility to discharge onerous work taken 
upon himself by a person to whom properties are transfertw 
in consideration of his taking such responsibilit>, falls witnio 
the depression “valuable consideration,” Sharfuz Zamn \ 
Deputy Commissioner, Bara BanKi, (supra) The question 01 
proof of a debt under sec 33 is different from the question ol 
annulling a mortgage under this section, Jugalpada v Gantt" 
44 I C 108 A fraudulent con\c>ance may assume \ano'iJ 
shapes Thus, where a bankrupt with the object of remoMDC 
his assets out of the reach of his creditors, floats a limited wm 
pan> and transfers all hts assets to it m lieu of a few shares 
in It, the transaction may fall within the scope of this «;cctioc 
Rc Fasey Ex parte Trustees, (1923) 2 Ch i A surrender 0 
lars/m holdings in favour of the Ian 
Surrender of karsha lord bj an insohcnt toi>j/ cannot W 
holdings supported as being for valuable con 

suleration because the transaction 
relieve the ranaf of further liabditj for future rents 
Maltha\ Ismail hhan, 46 C 1. ] 168 AIR 1927 Cal 760 
104 I C 822 

Voidable Tlic rcpealevl Act contained the word “void • 
which was stnctlj construed m certain cases and the who'^ 
transfer used to be considered as tpso facto void, Bhulnath v 
Rirajmo/iini aS C L J 536 49 I C 87 Cf also MonmeW" 

2 >ai V 3 fc I eod, 26 Bom , 765 , and in other it was interprctc 
ns merclj voidable , see tlie following cases, Abdul v 
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Assignee of Madras, (1019) MWN 247 , Official Receiver of 
Tnchonopoly \ SoJiias««dnr<im 34 I C 602 30 M L J 415 , 

Mariaf’t'a \ Raman Chetiiyar, infra Ussam Kassivi v Palal, 
3S I C 231 , SafiA-araimrajaiia \ Alagin, (191S) M W N 4S7 
35 MLJ 296 S LW 2S1 49 I C 283 The Legislature 

has accepted this latter \ie\\ and obMated all controversy by 
using the word “voidable” For distinction between “void” 
and “voidable,” see Jangilal \ Ljidu Ram 19^9 
(F B ) "That which is toid can be treated as nonexistent 
and of no binding force and effect, but that which is merely 
voidable is valid and binding until it is declared to be invalid 
b> a competent tribunal,” ibid The transfer being simply 
voidable stands good till avoided at the instance of the Receiver, 
Martappa v Ramon Cbettnar 42 Mad, 322 10 LW 59 

52 I C 519, reljmg on Shar/ us Zamaii v Hcrirj 5 fanjon, 25 
OC 291 AIR 1923 Oudh 80 70 I C 253 See also 

PflIoHiaiidi Cheiii v Appavn Chctltiar, 30 MLJ 5^5 » 
Siibro/imaijia v Miithia Chedt^ar, 41 Mad , 612 (F B ) , Han 
Cband V illohram, 48 All 414 24 A L J 495 94 I C 429 

See also Ofhcial Receiver, Coimbatore v PalaHisxami, 48 Mad , 
750 (1925) M \V N 672 49 MLJ 203 AIR 1925 Mad 
1051 88 I C 934 , Ismatljee v MangUanmal 5 S L R 80 
12 I C 622 As the transaction is onl> voidable and not void, 
the effect is that the mortgagee is not without his remedy 
against the mortgagor, Ibtd Therefore, he can proceed with 
his mortgage suit against the mortgagor m the ordinary Civil 
Coutt, Ibid The transfer is voidable against the Receiver and 
IS not necessanlj voidable as against all persons Therefore, 
where neither the Receiver nor the Insolvency Court challenges 
such a transfer, a prior gratuitous transferee from insolvent has 
no locus standi to challenge the transfer, Ram Charan v. 
Basdeo Sakai, AIR 1927 All 731 io2 I C 9a Cf Sheonath 
Singh V Munshj Rom, 42 All , 433 18 A L J 449 55 I C 

941 , Shiam SiiTup V Nand Ram, 43 All , 555 19 A L J 511 

63 I C 366 . 


In deciding whether a mortgage is voidable under this 
section It is not necessary for a Court to consider whether it is 
invalid as contravening the provisions of sec 59 of the T P 
Act as to attestation, registraton etc , Ananiaram v Ynssufji 


Omar, 36 I C 903 31 MLJ 133 The transfer is voidable 

tffio iitfin The bate iVnen the receiver's tifle accrues, that is, 
Ka„,var ha, no „gh, “■'= “"‘■hmeement of the 

to possebsion unless the yisolvency proceeding A purchaser 
sale IS annulled for value from a beneficiary under the 

settlement before that date has a good 
title against the receiver. Re Carter Cf Kendenne (1897) i Ch 
776 , see also Re Holden, (1887) 20 Q B D 43 So. the effect 
IS that so long as the sale is not annulled, the receiver has 
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no riRht to pet into possession of the properti , .V \ S Chilly 
Ftrui \ Bailiff of District Court, 4 Bur LJ 56 AlR 
Rantj 224 S9 I C 61 

Position of Transferee redeeming a prior mortgage : 
A transferee pajing off a prior mortgage on the transferred 
propert% steps in the shoes of such prior mortgagcu and i' 
entitled to be entered as a schedulctl creditor to the e'^te'it 
of the redemption moncj cien though the transfer m 
faiour IS annulled as fraudulent under this section, Ramtiassi 
\ JasLarain, AIR 1925 Xag 73 21 X L R 2t S2 IC 

489 Cf 76 I C 1006 But uhcrc the transferee miVes 
painient to a prior mortgagee pending the msoKcnc} rf®" 
ccedmgs his pajTnent mil not be dcene^l bona fide and he wU 
not be entitled to the benefit of the abo\e principle, 

I rnlatnrn/Kani \ Official Rccet cr, Godas-eri Distiicl, (19^' 
'M \\ N ~fo 18 L \\ 610 I idc also Jagaitnaili \ Naraijn 
52 I C ;6i Ofad ) 

Who IS to make the application The transfer is 
allc against the Rcceuer so he is the proper person to imptscli 
the fraudulent transfer b\ the msoUent, J aljt \ Abdul u 
CLJ 452 15 CWN 253 (236) It IS the Receuer aloni 

and not the creditor who can moic the Court for annulmcrt 

of such a transfer, Ram Simdar \ Ramehaul, 51 Cal , 
AIR 1924 Cal S27 79 I C 126 , Basanli Bat \ Aan^'C 

46 All , 804 23 A L J 792 $9 I C 357 , see al^ /sfiar P-i^ 

\ I^dlia Ram, 62 I C 924 {Lah ) , PuHno /InnHfa'iara^arj ' 
Ram Snbha 47 Mad . 673 18 L W 857 A I R i924 

>45 Ippircddt \ IpPiTcddt 45 Mad, 1S9 41 M1.J ^ 
(1921) M \V N S16 14 L W 630 AIR 1922 Mad , 2ib 

66 I C 2'i , Jhabba ImI \ ^/n6 CUaran, 30 All ,*5'' 

Mariappa Pillai \ Raman Chctliar, 42 Mad , 322 lo I, 5° 
52 I C 519 A previous gratuitous transferee has no right '<> 
clnllenge the validitv of a transfer hereunder, sec Ram ChaiJ'' 
\ Basdeo Sahai cited at p 327, ante A proceeding to annul 
a transfer under this section is to lie taken in the name of ^h« 
Rcccncr, Aaii/ciaiar \ liha lan, 42 I C 845 ' MI ) , A iJLA.afi"''’' 
Proeetlnre where bo ' il/arttdr Bank, 52 I C iSS If 
Reccuer w appointed receiver be appointed or if the receiver 
M Where Rectiier re- refuses to interfere, then of course a 
° ® creditor can proceed in the matter wain 

the leave of the Court Lntil however the Receiver has re- 
fused or decltne<l to act no one else is entitled to do so, /frwrJ) 
V Ramkisben, 2 Pat Lj loi (1017) Pat 303 38 I C 3^ ’ 

hec also Fx fartc Kearsley fiF<56) 17 Q B D \ , Ix 
Mocte, 2 Q B D 517 , Rose \ BucktU, 2 K B D 44^ 
Ordjnarih, annulment of a fraudulent transfer cannot 
ot the instance of a creditor (except in the cases oi 
lion apiwintmcnt or nonintervention of the Receiver), fuit 
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onh on the motion of llic Receucr. jirocccdinc' Kmc 
ta^en in his name, Banst IjiI \ 6 NLJ ,17 lo 

N' L R S2 AIR (IQ2^) Xap 07 73 I C 41R . ‘?rM; Sfirohl 
\ GtrdhaTi Lai, AIR 1024 Xap 4bi . 7S I C 140 . />(ir\iit 
Sin^h \ Kun] I al, AIR 1024 Rah 75 IC oo>* 

riTthinafh \ Bas/if<uar \alh. 6g I C 404 IhU this ^honlO 
not be taken as an absolnte or inficicible nile th.it no one cl«t can 
set the law m motion, Danai t Kini; Lai. m/’ru 

Ananthanarayana \ SanLatatiara-\ana, 4“ Mad , f>7t j8 L \V 
S57 AIR 1924 Mad 145 -Q IC tos ‘sec now 

see 54A bc 3 on If the Reccitcr’s appIicatKiii is dismissed and 
he does not further proceed, a creditor can inirsuc it m appeal 
Cho-.xiiapf'a \ Kalha pcrtimal, 40 Mad . 704 \ I R iqjb 

Mad, Sot 50 MLJ 602 qo I C Q44 Cf fail India 

Ctgarcltc Mfg Co \ Ananda Mohan, 24 C U \ 401 TJic 

appeal should however be cirried on b> the creihtor as re- 
presentatue of the ceneral bod\ of creditors. 49 Mad , 794 
(jn^Ta) It beiDR for the Receiver to take action under this 
section It ts not competent for the Court, b\ the same order 
adjudicatinj: the insolvent to order cancellation of a -ale bv 
the insolvent, Appireddi v 45 Mad , :Sq (m/>ra| 

Generallj , no proceeding should be commenced until after the 
appointment of the Receiver, Kaulcshar \ iJ/m-anH ^ttprci 
Mariappa Ptllat v Painan Lhetltar, 42 Mad , 422 Jo L W 59 ’ 
52 I C 591 An ad tnieum receiver, who is mforior to a regular 
receiver cannot take proceedings hereunder So it necessarily 
follows that an order as to the validitv of a transaction passed 
while the estate is in the hands of an ad interim Receiver 15 
not res judicata against the regular Receiver and will not debar 
him from making an application under this section, Rnm Saran 
!iIandeT\ Shiia Prasad, 5S I C 783 (Pat ) As it is the receiver 
who takes the initiator> steps to have a fraudulent transfer 
annulled, it is desirable that he should be a gentleman of 
some legal training Cf Kunja Bcbart v il/odlin Sedan, 50 
I C 117 "It IS the dut> of the Insolvency Court to he astute 
to look after the Insolvcnc>' proccedin|Ts so as to ascertain 
whether anything can be saved for the creditors But when 
a Receiver is appointed and he is a gentleman of legal training 
It Is better to leave him to take the initiator j steps to get void- 
shJe or fraudulenC transfers anmtlhf},” fbid 

Within two year* Pnor to the amendment of 1930 
(tide the Footnote at p 3 rz» «« order of adjiuhcation 
was held to relate back to and take effect from the date of the 
presentation of the msolvencj’ petition under sec 28 (7), and 
therefore the t'u.o lears were to be computed with reference to 
the said date of ‘presentation’, Rakhal Cliaiidra v Shudhindra 
46 Cal 991 24 C W N 172 52 I C 747 Hw* Cf Ameena 

Khattiin V Nafar Cliandra Pat Choudhttry, 45 I C 180 (Cal ) 
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It ^as said that the words “the transferor is adjudird 
msohent” in the section meant “the adjudication of insohercv 
against the transferor takes effect,” and not “the order c 
adjudication is passed,” S‘flntoranflffl>a?ia i /I/ainn, 35 
296 (i9iS)MWN 4S7 24MLT 149 8 LW 2S1 

I C 2S3 , Rachamadtigtt \ Rangtah v Appaji Rao, 50 Mad 
300 51 M L J 719 (1926) M \V N 972 AIR 19 '’” 

163 99 I C 241 , SiHi/jadri I enLata Narasaysa \ Ofjictil Rt 

cci^er, Gadaiery (1927) MWN 429 (1927) M W N TO’ ' 

MLJ 136 26 LW 61 AIR 1927 Mad S26 104 I C ir 
Sheonath \ Miinshiram, 42 All 435 18 ALJ 44 Q ^ 

IC 941 , Bhag lant \ \funtm Khan, 6 NLR 146 8 I C 
1115 (iir6) But this \iew was not accepted bj the hombi' 
High Court, according to which the two icars’ uc- 
was to be calculatetl from the date e 
tr adfudicalton order , therefore a 

able fer bejond two jears of that datr 

though within 2 jears of the date 0 
presentation of the petition would not be withm the mi^nu 
of this section, Nngintffli \ ( 7 ord/mndos, 49 Bom "30 27 b®"’ 
L R 967 AIR 1925 Bom 4S0 8S I C 941 A similar 
seems to ha\e been taken also b\ the Allahabad High Coi.n 
Hanchand \ Moltram, 48 All 414 24 ALJ 495 . 

1926 All 470 94 I C 429 The \iew of the Lahore B'? 
Court m tins matter accorded with that of Domba\, 
Muhammad \ Banna Ram, AIR 1934 Lah 374 ^ 

— -approiing JoLan Stngh \ DePuly Commissioner, ^ 
23 I C 924 (Oudli) A recent Full Bench decision of iw 
(Lahore) High Court has held that sec 28 (7) of the Act 
not control this section see Hem Raj \ Krtshen I at, p j 
106 29 Punj LR 446 AIR 1928 Lah 361 u* 

(F B ) The Chief Court of t^ind and Rangoon High 1,01- 
too following the Bombij and Lahore Courts 
import the doctrine of ‘relation back” in this section and ne 
that the date of adjudication and not that of prcscntatioii 
the insohcnci petition is the fcrMiiHiis a quo lor the purpc?< 
of computing the period of limitation prescribed bj the 
Official Receiver \ Tirathdas, x\ I R 1927 Sind 66 i r 
321 , Atmaram \ Dayaram. x\ I R 1929 Sind 94 * 5 

3^0 , Manng Pc \ Maung Po 6 Rangoon, IQ3 AIR , 
Rang 148 110 I C 361 For the reason of this new, re 

the obser\ations in Ghulam Mahomed \ Panna Ram, 

Thus, there was a conflict of authoritj as to whether 
Irrminiij o quo for the calculation of the jienoil of ^ 
should be the date of the order of adjudication or the x 
the presentation of the in'-oUencj petition and wc 
for legislatue interference lit the matter The I egisJ^^iirc ^ 
now, aeeci ting the Calcutta \icw, proiided that the frr'”’"'' 
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a quo should be the date of the presentation of the insolvency 
petition This view better accords with the policj underlying 
the Act , the contrary vnew encourages a resirt to subterfuges 
to defer the order of adjudication 

The two years’ time must not however be determined with 
reference to the date of presentation of the petition of insolvency 
in a wrong Court, as sec 14 of the Indian Limitation Act can- 
not be invoked for this purpose, Mahofumad MaratkLar v 
Official Recencr of Ttnnexelh, (1017) MWN 103 ■; L W 

123 3 L W 123 36 I C 828 We, however, feel inclined to 

say that the effect of the amended section 29 of the Limitation 
Act IS to supersede this case It seems that the date of 
actual presentation will be the starting point of calculation 
and not the date when the petition is put in form by supplying 
the omissions as to Court fees and signatures etc and is regis 
tered as the insolvent should not be allowed to take adv'aiitage 
of his own omissions and laches 

Article i8r of the Limitation Act does not govern applies 
tions under this Act, see (1920) MWN 
Limitation Ixv (65) , Daryat Stngh v Ktinjlal, 

AIR 1924 Lah 553 75 I C 995 . 

Raviasuamiah v SitbmmaHia, AIR 1925 Mad 17a 79 I C 

443, following Duraty}a Solagyan v I enkatarama, 12 L \V 
535 60 I C 123 Also see under “Limitation”, post 

Transfer more than two years old Under the old 
Act of 1907 an Insolvency Court had no power to decide 
questions of general law but had to confine itself within the 
four corners of this Act, with the result that it could not deal 
with a transfer more than two years old and the remedy of a 
creditor in such a case was to institute a suit under sec 53 of 
the P T Act, Gaura v Abdul Majid, AIR 1922 All 443 
64 I C 523 , but now sec 4 has conferred wider powers upon 
the Insolvency Court and has enabled it to launch into investi- 
gations foreign to this Act, see Shtkrt Prasad v Aziz Ah, 44 
All ,71 10 A L J 862 63 I C 601 , Anwar Khan v 

Mohammad Khan, 51 All 550 (1929) ALJ 15s 27 A L J 

155 AIR 1929 AH 505 113 I C 819 (F B ) , Maida Ram 
V Jagannath, AIR 1930 Lah 180 123 I C 530 Vide also 

under the heading “Jurisdiction of Court” at p 315 Ss 51 
to 55 of the Act do not restrict or purport to restrict the wide 
jurisdiction conferred by s 4 (i) of the Act, Anuar khan’s 
case, supra “The fact that the application av one under sec 53 
IS lime-barred does not prevent the Official Receiver from 
having recourse to sec 4 ’’ Official Receiver Tirathdas v 
Meuaram, AIR 1927 Sind, 66 97 I C 321 Therefore, 

now, if a transfer be more than two j’ears prior to bankruptcy^ 
and therefore not vvithm the mischief of this section, it will be 
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competent for the Receiver to ask the Insohencj Court b 
mljttthcate upon the \ahditj of the transfer m accordance mih 
the provusions of section 5^ of the Transfer of Propert> Ad 
'iiul the Insolvenc} Court will be entitled b% virtue of sec 4 
to assume jurisdiction to trj the matter trcatinR the Receivi-rs 
application as a regular suit. Hart Chand v Mohram 4S All 
414 '’4 A L J 495 AIR 1926 All 470 94 I C 429 

also hochii Mahomed v SanKaraltnga 40 JI L J 219 62 I C 
405 But if the Court declines to pronounce on the valid ti 
of the transfer, it will not operate as res jiidtcata and a regular 
suit will not be barrc^l, Gatira v Abdul Majid, suf’ra The 
power of enibarhing on an enqmrv under see 4 is however 
di'icretioiiarj and where the Court finds that proceeding under 
this section cannot be taken because of limitation, it mav 
in the exercise of its discrelioii instead of launching into an 
enqiiir} under see 4 relegate the parties to a regular suit 
I\onar v Official Rccenet, (iQto) MWN 4 0 
According to «onie view section 4 docs not give the IiisoUcncv 
Court a wider power than that which is contained m this 
section to annul transfers and therefore a deed of release 
executed more than two >ears before the adjudication cannot 
he set aside Amjad Alt \ Aa»uf Lai 7 OWN 37" AIR 
2030 Oiidli 314 123 I C 217 Having regard to the opcninc 

reservations of see 4 rnuch can be said in favour of this tac" 
Read the illuminating judgment of Sen J in An^ar Khaa \ 
'^JoUamvtad Khan iupra Read also a \er> learned article tn 
AIR 1930 Journal at pn 1518 Cf Ilingalal v Jaaanf 
S OWN 964 114 I C 126 As to whether the two jMf* 

prescribed bj the section should be reckoned from the dale 01 
filing the insoUencv petition m the proper, and not m a reng 
Court iidc supra 

Remedy m cases of old transactions Where a 
transaction is several jears old the Court can adopt tic 
procedure recommended b> Hari Chand v Moltrain, 
or can direct the creditor to pursue his remedj b> a 
Slut under sec 51 T P Act, sec Gauro v Abdul Majid, 

I idr also Aintar Khan \ lfn/i(iHimnd, cited at p 33* 

Burden of Proof The person imiieachmg the trau'i 
tion IS onlj to prove that it took place within two jears 0! t f 
insohenev of the transferor, and when this has been done 1^ f 
onus IS shifted on to the transferee to establish the Icra / ' 

anil good consideration of the transaction which he scxs-i 
maintain Hemraj v Ramktshen 3 P I J rot x P I W 
v8 I C 369 llanstlal v Ranglal xg N I R ^2 \ I 1 

Nag O'* 71 I C 41R 'Hit secti Ml casts a Iitsivv lu 1^ 

the transferea? to prove Ins Iona files ttmaram I ’I 
PivarjM AIK I9’9 Sind qj iif I C 330 M* • 
hao \ Jlitalal AIR igae N ig -• 3 Sj J C 31^ 1 
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faith and valuable consideration have to be proved bv the 
alienee or bv the perwn who Mipports the UanMer, 

Rccci CT \ I edat'f'a Vudaliar tn/ra Sec al'o 
Haltbulla V Uni/ilaij Hussatn -.q \11 . 05 \LJ iiS^ 

37 I C bS4 \ihnon\ cAeiidAKri \ Dasartta ro C 565 

-’Q IC 114 dHO'ifaranio \ \ ussufft %i MLJ itt (tQt6) 

2 MW N ^36 j,b IC 90T (1916) 5 MWK 2tb . Official 

Rccei cr v Lachnii Dai AIR 1026 Siiul, 140 92 1 C 5 , 

Uasjfwddoi r/i<Jnad<»f v Vokima Dtbt 22 C W N' -09 44 I C 

013, Cluniia Mcera v Kumara Chalrai-aTtlit 36 I C 906 
(Mad ) Basaiiti Bai v \anhc Maf, 46 All r S64 L R 6A 
19- 23 ALJ rg’ air X926 All 29 S9 IC 357, 

Oj^icinl w-lssi|:nce of Madras \ Sambanda Mtiduhar, 43 Jlad , 
7o9 19 L J 345 . l/flinl/a/ \ Raja Dcjo\ (1921) 

M N So , Offiail Assignee \ Moidecn Routhcr, 50 Mad , 
94S The burden of proving conjidcraJion and bona fidcs under 
this section is on the transferee, Syed fifol ainad \ Chondhari 
Maltamviad 46 C L J jbS AIR 1927 Cal 766 104 1 C 822 
Pavmeiit of good consideration rai«es no presumption of pood 
faith Gpfal v Ram Arij/i«a, 17 A' L R 69 62 I C 2S9 , 

At’pathorai Oda-\ar v Official Recei cr, Tanjere AIR 1927 
‘'lad 412 99 I C 6Sj Phtila Shalt \ Firm Ram Shah Prcni 

Das, aS punj L R ■*-5 AIR 1927 Lah 415 loi I C 588 
(Lah ) The reason for this view is that everj transaction of 
the msoUent relating to his prcpcrt> nitbin two jears of Ins 
msoltenc) is treated as pnma facte invalid, and au> one alleging 
the contrarj must show the transaction to be valid and baiia 
fide Official Recener, Tan/are v i'eddappa Mudaliar, (1914) 
M W V 506 47 M L J 431 AIR 1024 Jfad 865 82 I C 
450 In order to prove good faith, the purchaser has got to 
show that there was real intention on the part of the debtor 
to pass ownership and on h s own part to acquire it Mere 
delvverj of possession vs iBsufiicient to establish an intention to 
pass ownership, Aflfa>an v Nathu, AIR 1927 Nag 166 
r 103 I C 4S6 In the case of a mortgage executed within two 
} ears of the mortgagor’s insolvency, the mortgagee has to show 
that the transaction was effected m good faith and for valuable 
consideration Durga Das v Kundan I al, 2 hah 128 26 Punj 

- h R 8x2 AIR 1926 Lah 307 gi I C 4 But if the relief 
claimed l>} the receii’cr « fnne barred that 15, if fic does not 

- come within the time limit of 2 years the special provisions of 
t. this section cannot he exploited for the purpose of throwing 
^ the onus on the' transferee to prove the bona fidcs of the 

transaction, see Almaram Vdha^das's case, supra When the 
- consideration for tlie transfer is re 

' Ooestioos of prcsnmp- payment of past debts, a presumption 
/ of good faith will arise and the onus 

^ will be re shifted on to the Receiver to 
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prove circumstances to %\arrant an inference that the act of 
the creditor was an act of bad faith under the Insolvency laiv, 
Official Receiver \ Lachmt Bat, AIR 1926 Sind 140 92 I C 
5 “Wherever a voluntary transfer or preference of a creditor 
on the one hand and adjudication of a transferor or the debtor 
on the other hand, are brought into contiguity, the law peremp 
torilj requires a certain inference to be made, enquir} is 
altogether excluded, and the inference will not be allowed to 
be displaced bj anj contrary proof, however strong The 
Insohencj Courts shall presume that the transfer was made or 
preference shown bj the insolvent with the intent to defeat his 
creditors The presumption to be made is absolute or irrebut 
able like the presumption cointamed in sec 112 of the Evidence 
Act" — per I'enkata Subba Rao, J in Dronadula Srirainuh v 
Pona Kavira, 45 MLJ 105 (1923) MWN 306 Where 

however, all the evidence is before the Court, the question of 
onus IS not of much importance, Ananlarama v Yussufji, 3^ 
I C 903, supra Gopalrao v Htralal, AIR 1025 Nag 2:3 
S3 I C 246 

Circumstances to be considered In order to take a 
transfer, out of the mischief of the section, both flood faith ana 
valuable consideration have to be proved, [Mohamed Malihi 
V /imatl Allan, 46 C L J 168 AIR 1927 Cal 766 104 I C 
822] In determining the question whether a transfer tias 
really bona fide or was intended merely 
lasnes to be tned for the purpose of screening the property 
from probable or possible creditors the 
Court must take into consideration all the arcurastances which 
surrounded the transaction and the conduct, contemporaneous 
and subsequent, of the parties, Ebrakim Bhat v Fulbhat, 20 
Bom 577 , Official Receiver, Tanjore v 
47 M L J 431 20 h W 683 (1924) M W N 506 AIR 

1924 Mad 865 82 I C 450 Each fact dealing with the bo^ 
fides of the transactions is not to be separated from the rest 
of the facts but the facts should be considered in relation to 
each other and weighed as a whole, Seth Ghnnsham ' 
Uinapershad, 23 C W N 817 21 Bom LR 472 15 N E R 

68 50 I C 264 (PC), Narayan v Nathii, 10 N L J t2 

AIR 1927 Nag 166 103 I C 486 As to what arcumstances 

have to be established in order to make out a case of fraudulen 
iransfer, tide 47 MLJ 431, ated at p 318, ante .. 

transfer for a dower debt is challenged, the important matte 
for consideration are (i) the exact amount of the dower <iu > 
(2) the nature of the dower debt, (3) bona fides of the ’ 

(4) the value of the property transferred, (5) the 
charging the debt, ilfa/ianimad Habtbiilla v ^ 

Hussain, 39 All ,95 14 A L J 11S3 37 I C 684 
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Effect of an application h^reunde-* on a mortgage suit : 

The ]unsdtctioQ of the Ci\il C^urt to tr\ a mortgage suit is 
not taken ana\ on pre^eniation of an application under this 
section to annul the mortgage TJie proper course in cases 
where a cml suit is pending on a mortgage and where the 
Official Recener applies for annulment of the mortgage under 
this section would be to ha\e the proceedings m the suit stajccl 
til! the disposal of his application In the Iiisol\enc> Court, 
Ojfictal Receiver, Cotnibatore \ Pa/tiiiif umtit Chclty, 48 JIad , 
750 49 M L J 203 'IQ25) AI \\ N 67’ AIR 1025 Mad 

1051 ss I C 934 

Effect of annulment of adjudication on application 
hereunder If pending the hearing of an application under 
this section, the adjudication of the insohent be annulled the 
Recei\er icill ha\e no power to proceed aoj more with the 
application, which must necessarilj be dropped, Maung Hme 
\ U PQ Setk 3 Rangoon, 201 Cf Raj Ktshto Sin^/i v Shaxk 
Safalooh, (1875) 17 \V B 85 As to the effect of an annulment 
under this section of a mortgage upon the decree obtained by 
the mortgagee m his mortgage suit, see Official Receiver, 
Coimbatore v Palamsi ami Chelty, 48 Mad, 750 49 MLJ 

203 (1925) M \\ N 6— AIR 192s Mad 1051 88 I C 934 
Procedure A proceeding under this section can be 
started onlj so long as the insolvency case is pending, see (1920) 
M W N Ixv When a transfer is to be annulled under this 
section proper notice of the proceeding for annulment is to be 
given to the transferee, and he should be given a fair oppor 
tuiiitj for placing his case before the Court, Jugalpadda Dutta 

V Ganesh Chandra 44 I C 168 (Cal ) "The only proper 
course open to the Court js to issue notice upon the transferee 
to show cause wh> the transfer should not be set aside,” 

Upendra v Brtndaban, 33 I C 188 (Cal) 
Nolice Vtde notes under "notice* at p n6 , 

Kunjabehart v Madhiisodan, 50 I C 
117 (All) An exparle order can be made onij if there is 
default of appearance notwithstanding the notice, Kame Fatima 

V A'aram Singh 49 All ,71 24 A L J S97 AIR 1927 All 

66 98 I C jooi The transferee must have also notice of the 
grounds upon which the transfer m his favour is challenged. 
Kauleshar v Bhauan 42 I C 845 (All) , an order of annul- 
ment can be made only upon proper enquires, Basaniddt MoUa 

V hazir 20 CWN clxxxvu (187) An order of annulment 
should not be made along with order of adjudication, but should 
be made in a separate proceedmg for the purpose, Appireddi 

V China Appireddi, 45 Mad, 1S9 41 MLJ 606 (rg2i) 

- JI W N 816 14 LW 639 66 I C 271 A proceeding under 
I this Section can be started on a petition A plaint with ad 

valorem Court fee is not necessarj The petition should be 
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this section has to be dropped if the adjudication is annulled 
in the meantime unconditionally and without any appointment 
unuer sec 37, Mating Hme v V Po 5 cife, 3Rang 201 AIR 
1925 Rang 301 


Effect of annulment of Transfer The effect of annul 
ment is that the propertj tests in the receiver, and becomes 
-available for distribution among the creditors generallj, Re 
Farnham (1895) 2 Ch D 800 (808) If 3 person m whose 
favour a sale deed is executed bj an insolvent, pays off a mat 
.gage on the transferred propert> he is entitled, on annulment 
to be entered as a scheduled creditor for the amount paid by 
him, Raviprosad v Jaskaran, AIR 1925 Nag 73 82 I C 

489 Having regard to the provisions of see 2 (e), it seems 
he can claim, bj subrogation, the status of a secured creditor 
Cf 76 I C 1006 After annulment the alienee can prove as 
an unsecured creditor to the extent of just antecedent debts 
Devi Dial v Sundar Das, 65 P R 1919 51 I C 720. 

under sec 54 under the heading "Position of the Alienee after 
annulment " Unless the transfer is annulled, the Receiver 
has no right to take possession of the property m the occupJ 
tion of the transferee, N N S Chelty Firm v Batltff, Vislntt 
Court, 4 Bur L J 56 AIR 1925 Rang 224 89 I C 61 


Effect of decision under the Section A deaswn 
under this section (even if 6 X farte) 
Order oi annulmeot is will, by reason of the provisions 0 
final sec 4, operate as res judicata and oar 

a sutecquent suit by the transferee for 
a declaration that the transfer in his favour is a valid onei 
Kamz Fatima V Naram Singfc, 49 All 7 * 24ALJ 897 ^ 

Foolkumart v Khtrod Chandra, 31 C W N 502 AIR 19*7 
Cal 474 102 IC 115 Vide notes at pp 3 S’ 36 » 

Allah Baksh v Karim Baksh, 69 I C 752 (Bah ) 

Limitation Vide under the headmg "Within two 
years" at p 329 The limitation of two years presenbed m 
tins section is applicable to all cases where the transfer when 
originally made was a good transaction though subject to an 
option of avoidmg it exerciseable by the Receiver , that ^ 
say, to a transfer, which is only voidable and not void, Kan 
chand v Motiram, 48 All 414 24 A L J 495 94 f ^ 4^9 

Limitation is counted from the date of execution, and not 0 
registration, of the deed purporting to effect the transfer m 
question, Ibid Art 181 of the Limitation Act is confined 
applications under the CPC and does not govern an apphea 
tion by the Receiver under this section, Rama Suamtah v 
Siibrainania, AIR 1925 Mad 172 79 I C 443 As no penoa 
of limitation is prescribed for an application under this section, 
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It can be made at an) time dimnp the pcudcnc) of msohency 
proceedings, Durai\ya \ Venkalarania, 12 LW 535 60 I C 

123, CMrjfli S1H5/1 \ hunj Laf, AIR 1924 Lab 553 75 

1 C ooi , also (1920) M W N K\ , llcvtraj C/ianipalal v 
Ram hnshna, 2 PLJ 101 

Appeal An appeal lies to the High Court under 
«^ec -5 (•') from an order annulling n ^ohlntarJ transfer under 
this ‘section , see Schedule I, tost also see Laljt v Abdul 15 
CWN 233 12 CLJ 452 Cf 36 I C 771 (Mad), 46 

I C 667 (Lah ) It seems that no such appeal lies under 
sec 75 (2) against an order refustttg to annul a \oluntar) trans 
fer Cf liha^uant \ t/iinim Khan 6 N LR 146 SIC 
1115 Ao second appeal lies from an order under this section 
annulling a transfer see Ilaht Jan \ UariLtshcn, 67 I C S87 , 
for another «ei\ see Seth Sheolal \ CitrdhaTtlal, AIR 1924 
Nag 361 78 I C 140 


54. [§37] (1) Everj transfer of property, 
every payment made, every 
obligation incurred, and every 
judicial proceeding taken or 
suffered b> any person unable to pay nis debts as 
they become due from his own money m favour of 
■any creditor, a view of giving tnat creditor a 
preference over the other creditors, shall, if such 
person is adjudged insolvent on a petition pre 
sented within three months after the date thereof, 
be deemed fraudulent and void as against the 
receiver and shall bo annulled by the Court 


(2) This section shall not affect the rights of 
any person who in good faith and for valuable con 
sideration has acquired a title through or under a 
creditor of the insolvent 


Applicability of the Section This is section 3 of the 
Act of 1907 and is based upon see 44 of the Bankruptci Act 
1914 ‘ The actual langinge of the section 15 taken verbatim 

from the English Bankniptc) Acts and has been unaltered since 
the jear 1S69 down to the present date Rhag an Das v 
Chullan I al 43 All 4->7 19 A 1 J 240 6’ I C 32 Like 

the foregoing section it deals with the effect of adjudication 
on antecedent transactions Its object is to protect the interests 
of the whole bodj of creditors o\cr whom an undue preference 
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tins section has to be dropped if the adjudication is annuUd 
in the meantime unconditionally and without any appoirtment 
under sec 37, Hmc \ U Pn SciJl, 3 Rang 201 AIR 

1925 Rang 301 


Effect of annulment of Transfer The effect of annul 
ment is that the property vests in the receiver, and becomes 
available for distribution among the creditors generally, 
Farnham, (1895) 2 Ch D 800 (S08) If a person in whose 
favour a sale deed is executed bj an insolvent, pays oft a mof 
gage on the transferred property he is entitled, on annuimen 
to be entered as a scheduled creditor for the amount ^5 
him, Ramprosad \ Jaskarau, AIR 1925 Nag 73 ^^5 

489 Having regard to the provisions of sec 2 (c), seem 
he Can claim, by subrogation, the status of a secured 
Cf 76 I C 1006 After annulment the alienee can P™'®. 
nn unsecured creditor to the extent of just antecedent de 
Devt Dial v Stindar Das, 65 P R 1919 5* I ^ ’ V., 

under sec 54 under the heading “Position of the Ahe^e a 
annulment “ Unless the transfer is annulled, the 
has no right to take possession of the property in the 
tion of the transferee, N N S Chetiy Ftm v BatUff, 
Court, 4 Bur L J 56 AIR 1925 Rang 224 89 I C 01 


Effect of decision under the Section A , 1 
under this section (even if cjc f . 
Order of annoltnent IS will, by reason of the , v,. 

final sec 4, operate as res judicata ana 

a stibscquent suit by the 

a declaration that the transfer in his favour is a valia 
Kaniz Fatima v Naratn Stngh, 49 All 71 24 A L J 897 

Foolkuman v Khtrod Chandra, 31 CWN 502 AIR 9 
Cal 474 102 I C 115 Vide notes at pp 3S-3^» ® 

Allah Baksh v Kanm Baksh, 69 I C 752 (Lab ) 


Limitation Vide under the heading “Within 
years” at p 329 Ihe limitation of two years 
this section is applicable to all cases where the transfer 
originally made was a good transaction though subject 0 
option of avoiding it exerciseable by the Receiver , that ^ 
say, to a transfer, which is only voidable and not loid, 
chaitd V Mottram, 48 All 414 24 A L J 495 94 I ^ ^ 

Limitation is counted from the date of execution, and n® 
registration, of the deed purporting to effect the .0 

question, Ibid Art 181 of the Limitation Act is confin® 
applications under the CPC and does not govern an apP ^ 
tion by the Receiver under this section, Rama Suanu^^ « . 
Subramanta, AIR 1925 Mad 172 79 I C 443 As no pe 
of limitation is prescribed for an application under this 
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it can be made at anj time dunng the pcndcncj of insoUcncj 
proceedincrs Duraii^a \ I^cnA.alaraiiia 12 LW 535 60 I C 

133 Dur:^ai Singh \ Kunj Lai AIR 1924 Lah 553 75 
IC 995 , see also (1920) MW N Kv Hcinra] Champalal v 
Ram Krishna P L J 101 

Appeal An appeal lies to the High Court under 
sec 75 (2) from an order anmillmg a \oluntar> transfer under 
this section , see Schedule I post also see Laljt v Abdul 15 
CWN 253 12 CL J 45 Cf 30 IC r (Mad) 46 

I C 667 {Lah ) It seems that no such appeal lies under 
sec 75 (2) against an order refusing to annul a voluntary trans 
fer Cf Bhagnant \ Mtintin Khan 6 NLR 146 SIC 
1115 >iO second appeal lies from an order under this section 
annulling a transfer, see Ilaht Jan v Hartkishen 67 I C 887 , 
for another view see Seth Sheolal v Gtrdharilil AIR 1924 
Nag 361 78 I C 140 

54. [§37] (1) Every transfer of property, 
every payment made, eveiy 
obligation incurred, and every 
judicial proceeding taken or 
suffered by any person unable to pay nis debts as 
they become due from his own money in favour of 
any creditor, with a view of giving that creditor a 
preference over the other creditors, shall, if such 
person is adjudged insolvent on a petition pre 
sented within three months after the date thereof, 
be deemed fraudulent and void as against the 
receiver and shall be annulled by the Court 

(2) This section shall not affect the rights of 
any person who in good faith and for valuable con 
sideratiou has acquired a title through or under a 
cieditor of the insolvent 

Applicability of the Section This is section 3" of the 
Act of 1907 and is based upon sec 44 of the Bankruptcv Act 
Tyi4 ‘■'I'ne aCtua’i ’language o'l Yne seCvion is ‘uiVvn 
from the English Bankruptcy Acts and has been unaltered since 
the jcar 1869 down to the present date Dlagian Das \ 
CInillan I al 43 All 427 19 A L J 240 6’ I C ^2 Like 

the foregoing section it deals with the effect of adjudication 
on antecedent transactions Its object is to protect the interests 
of the whole bodj of creditors over whom no undue preference 
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has been pven in favour of other creditor^, Ratit Saruf \ 

Ja£at Rem, 2 Lah 102 59 I C 977 

Object cf the Secuca tba*- under 5^ of the T P 

A.ct, aa undue preference of a creditor 
IS not alMDlutelv p’-ohfbited , «ee the C3«es referred to under 
^ec o (c) at p 6o , but under this <ection '?uch preierence is 
void if taking place tnthin three months or the presentation 
of an in'olieccv petibon foUo'ved b3 an adjudication Besides, 
unde’’ sec 5^ of the T P Act the 
Ehferrace be*^rtea tran'accon sought to be impugned 
s^c- 3 & sec s be «bown to be actoallv fraudu 

lent vhereas under this section it is 
sufSaent to show that the transfer has been made with the 
view Qt giving preference to one creditor, to whom a debt taa\ 
be I'ahdly due over another creditor, Balmcbard \ Ija 
26 P L R 1913 iS P V\ R 1912 ij I C 6S Cf iluselar 

Sal u V Hakin lal, ^ Cal ^21 2j C L J 406 (P C ) — m wh>ch 

their Lord hip^ ob-erved as follows “as a matter of lav,, 

their Lo’-d'hipa take it to be clear that in a ca«e m whidi no 

coasideratioa o' the bw of bankrupicv o’* in«olvenct applies 
there is nothmg to preient a <ieb*o' panng one crediio- in luU 
and leaving other credi*o"S unpaid ** Bu* the position is 
digerent under the bankruptcv law “U (*ec >•) 'pecafics the 
transactioas ubich are declared void where dominant motite 
Is p'oved S 53 on the other hand declares all transfers vo d 
provided thei are within 2 'ears of the order of adjudication 
except the ones referred m the exception**— Rupchaad 
Bilaram \ J C m Rc \arQtrdas Surderdas, AIR I02b Smd, 
95 I C 33t “There is a radical difference between 
&s '3 and -*4 In sec 54, the- Court is not concerned with the 
mouie of the transferee but onlv with that of the debtor It 
IS he who IS said to have given the preference and whether the 
transferee acted m good faith o- not is immaterial \^*here, 
howeier, the three months’ limitation coatempbted bv ’tec ^ 
has expired it is open to the transferee to p^ove that wh3*^ei er 
the motive of the transferor mar have been,, he on his part has 
acted in good faith. ■\nd where the cons deration of the trans- 
fer IS past debt, the transferee *ttands in a be^er position than 
otherwi e He has his own interest to «erre and owes no dutv 
to fus other co-creditors to project their mterests” — /■er Rep- 
chand BTaram, A C J , m O^etjJ Recet-er \ Lachirt Bat 
20 SLR 231 AIR ip’d Smd 140 92 I C 5 Where an 

alienation is challenged, but it is co» shown that the alienee 
Is a creditor, the Court should proceed under 53, 

{fiofii Oda\ 3 T V O^cial Recn-er, TanjOTc, AJJl 1927 Mad 
412 09 I C 6Sj {Afad ) Cf /smor Das v Ladha Ram, 62 
I C 024 Sec ^4 has no application where the traueferee i> 
not a previous creator, Gtrdhan Lal v 5am6 Ktshen, 13S P W. 
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R loiS 46 1 C 667 Rouce that sec 53 uses the word “ma5',’' 
t^hereas tJus section uses the word "shall " Annulment of 
tnnsfers under this section can be made ai an} twu dttrmg 
the pendenev of insoRencj proceedings, Ptrihinatk v 
Sasbisharnath, 69 I C 403 (Lab ) , tide Under the headmg 
■"Limitition" It p 3S tttfra 

A preferred creditor was intended b> the Indian legislature 
to be more lenientlj dealt with than a \ ohmtar> , colourable or 
fraudulent donee, and hence while the former could escape 
sec 54 if his preference took place bejond the short period of 
three months before the date of the presentation of the petition, 
the Receuer was giten two jears to attack a mere gratmtous 
donee’s transfer Sankaranara^ana \ 4hc>fi 35 L J 296 
49 I C 2S^ But sec 54 is more stringent m one respect , 
while the transaction is onl> xotdable under sec 53, it is void 
under this section Cf Lisam Kosuni v Palat, 38 I C 231 
flMad ), and the other cases cited under the heading "v'ojdable" 
at p 326 anfe Under section 53 the transaction is merelj 
'.£>ida6/e and the Court has a discretion in the matter of annul 
ment, but it is ^oid hereunder and annulment is obhgatorj &$ 
appearing from the word shall ’ 


The fraudulent preference condemned bj this section may 
take anj of the forms mentioned in the first part of the section, 
that js the preferertee maj be shown by means of a transfer 
effected b% the msoheat in favour of the creditor or b> a pay 
oient made to him or b> an obligation incurred in his favour 
or b> taking or suffering a judicial proceeding m the nterest 
of the creditor 


The essential requirements of the section To render a 
_ . . . transaction void under this section four 

Tacts to be Ptoved cotulitiom must be JtilBJied- 


(I) The debtor must at the date of the transaction be unable 
to pay his debts as they become due from his own money 

(II) The transaction must be m favour of a creditor or of 
some person in trust for a creditor 

fuO The preference should be deliberate, that is the 
transaction must be effected with the xicu of giving the creditor 
a preference over the other creditors 

'u) The preferential transaction sought to be impeached 
must take place wUlnn three months of the date of the presenta 
tion of the insoUencv petition followed by an adjudication 
order see \ripendra \a!k Saku \ dfkutosh Ghose ■'i C L J 
167 {170) 19 C W N IS"* ->9 10 128 Kahnaih v Ambica 

Proshad 41 I C V99 (Cal) Lx Parte Cohen, (1924) -> Ch 515 
(C A ) 94 L J (Ch ) -3 Or m other words, the debtor tni^ 

be adjudicated insolvent ott a petition presented withm t " 
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months of the date of the transaction attacked, see Ma Khin 
Pit V Official Receiver, AIR 192S Rang 166 113 IC 813 

Section applies upon adjudication In absence of an 
adjudication, the Court cannot assume jurisdiction hereunder, 
Mill Singh V Lakhmi Dett 95 I C 1055 Cf Appireddi v 
Chinna Appireddi, (cited at pp 157 and 328 ) The section 
non here lays down that the transfer can be annulled onlj at 
a particular stage Anyhow, it is only after an adjudication 
order has been made that a transfer can be annulled, as other 
wise the Court nill have no jurisdiction to do so, Harnavi Singh 
V Gopal Das Des Raj AIR 1929 Tah 79 109 I C 370 

Where the loner Court passed the order of adjudication basing 
It on the finding that the transfer in question was void as a 
fraudulent transfer and incorporated the two orders m the 
same judgmen*^, but recorded the order of annulment m the 
sentence preceding the order relating to adjudication, held 
that the error was merelj clerical and the order was valid, ibid 
Cf Appireddi v Chinna, cited at p 157 

Consequences of preference If the foregoing require- 
ments arc fulfilled, the transaction showing undue preference 
shall be deemed fraudulent and void as against the Receive*', 
and thi s being ipso facto void must necessarily be annulled by 
the Court Note that this section uses the word "void,” 
while the preceding section uses the word "voidable ” The 
effect of this difference is obvious 

Sub-sec. ( 1 ): Unable to pay Tbe preference should 
be shown when the insolvent is in embarrassed circumstances 
and IS unable to pay his debts as they fall due The words 
"unable to pay etc ” mean that the debtor is insolvent [see 
Pearse, 2 D & C 454, Exparle Hill (18S3) 23 Ch D 695, 
at p 700 Robson p 168] Ability to pay with another man's 
money does not render the insolvent a capable person It does 
not make any difference whether liis inabilitj is due to his 
povertj or to the fact that his money is locked up and not irame 
diately available Re IVashtngloa D M & Co (1893) 3 Ch 
93, followed in Nrtpendra v Ashutosh, 19 CWN 157 29 

IC 12S 21 CLJ 167 Cf Jualanath v Parbati Bib', i 4 

Cal 691 , also 20 C W N 420 For the meaning of the expres- 
sion "unable to pay” Vide notes and cases at pp 89 and 
*35 36 Cf Ghulam Haidar v Durgadas, AIR 1927 Lah 
136 99 I C 7 

With a view The insolvent must have the object of 
giving the creditor a preference, otherwise this section will 
have no application Cf Daulat Ram v Deokt Nandaii, AIR 
1924 Lah 686 Without this element of motive, the section 
will not apply even if the other ingredients are fulfilled, Kalt^ 
noth V Ambica Prosad, 41 I C 399 (Cal ) , Cf Labhu Ram v. 
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ruravchaiid. i^o PR 1919 ' S3 I C 431 So uhere the msol- 
vent makes a paj-ment tn the ordinar3' course of business 
Tvjthowt an\ motue for favounng the pajee, the transaction 
cannot be impugned, Ex parfc Hitchcock, 40 L J N S Chanc. 
and Banks See also Rust v Cooper, 629 A transfer 

cannot be aAOided merely because its effect is to one credi- 
tor preference o\er other creditors ludrss the debtor intends 
to do so, Moil Mai x Ram, AIR 1926 Lab 331 

93 I C 29b Tlterv transfer made bv a person who ts unable 
to pa> bis debts does not ifisp facto become lOid in the absence 
of an uitentioji to give preference to the transferee oser other 
creditors, Firm Vc/a Pom v (fhulaut Dastgir, AIR 1939 Lah 
^59 114 I C ~oo The pasment b\ a father to his son of 

the ordmari allowance due to him does not fall within the 
section The "view'* of the msohent m snowing the prefer- 
ence maj not he his "sole view" . it is quite enough if it is a 
Tea/ and subs/aitfiaf view, Exparte trnffith, 25 Cb D 69, 
Ex parte HiU, 25 Ch D 695 bo where the substantial object 
of an insolvent m making a transfer is to give preference to 
a creditor, the transaettou will be set aside altiiough the motne 
of the msohtiit was to do what he thought rig-ht, Re Fletcher, 
9 Mor ^ That will be so even when the debtor had other 
tnohves, provided there is vti/u/aiifw/ view of (ziviug preference. 
Re Bird, 33 Ch D 695 , Trustee v Hiiuit'ie, (fSor) r 

Q B 60; The view to prefer must bo proved clearly It is 
not enough to prove that the creditor was preferred as a matter 
of fact, Ex parte Taylor, 18 QBD 295 It must be shown 
that the «ubJtantia/ or dcmirtan/ object in making the payTnent 
was to give preference to a creditor so as to prevent the rateable 
distribution of the propertj, Mohandas \ Tthamdas, ro S L R 
123 37 I C 250 The question whether there has been a 

fraudulent {(reference depends not upon the mere fact that 
there had been a preference but also on the state of mtnd of 
the person who made it It must be shown not qti1> that be 
has preferred a creditor but that he has fraudulently dotie so 
It depends upon what was in his mind For this purpose it is 
not enough that the debtor must be taken to have intended the 
natural consequences of his acts One must find out what he 
realh did inttod, Sharp \ Jackson, (1809) A C 410 421 , 
P^rtpendTaiiath \ -tsbutosh Ghose, 43 Cal , 640 (646! 20 

C W N 420 33 I C ^48 It js not 

What IS to be proved sufficient to prove that the transfer had 
the ejieit of gtviug preference , it must 
be {irovcdt further that there was the view or intention to gue 
preference , Official Assignee of Madras v \!ilila Sons, 43 
3Iat3 , 510 3& M L J J90 See also Boitsetii Momarya v 

Kolia Kotayya Rice Mill Co , 40 ML- J 570 (1931) M W N. 
330 44 JIad Sio 63 I C qrO , Bappu fieddiar \ O^cial 
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Assignee, Ttnncvelley, 37 L J 246 10 L W 354 (1919) 

W N 576 53 I C 643 , Balmokand \ Aya Stngh, 26 P L R 
J912 18 P W R 1912 13 I C 68 Where the chief motive 

of the debtor in transferring his property is to benefit himself 
rather than his creditor, the transaction cannot be considered 
to be a fraudulent preference under this section, 43 All , 427 
itnfra) , Daulai Ram v Deokt Nandan, AIR 1Q24 Lah 6S6 
The proper test to applj in a case like this is to see if the 
debtor executed the deed with a \ieu to protect himself or 
i\ith a \nei\ to benefit the creditor, Antinachalam ChelUar v 
Official Receiver of Tanjore 22 L W 134 (1925) W N 

561 49 JI L J 562 AIR 1925 Mad 10S9 91 I C 522 

Cf Bhagvan Das \ Chiitan I al, rg A L J 240 62 I C 732 

Mere suspicion that the transfer was a fraudulent preference 
IS not enough to invoke the provisions of this section, Nitpendra 
V Aslittiosh, supra The state of mind of an insolvent on the 
date of pajment and not on dales prior to it is to be considered 
for deciding nhether a preference to a creditor uas intended or 
not, GaK<irt6/ifli \ Balkrtshna 32 Bom I, R 294 AIR 
1930 Bom 217 MHierc the bankmpt floated a company 
and transferred his assets to it and under the cloak, of the 
•companj so floated, by becoming its principal share holder, 
retained a substantial Interest in the said assets, and gave a 
creditor some interest therein b> allotting to him certain shares, 
the tran«action nas open to attack under this section. Re Fasey, 
Lx parte Trustees, '1923) 2 Ch D i, cited at p , 326 

When the insolvent acts under pressure and makes payment 
or does any of the other transactions contemplated bj this 
section it cannot be said that there is a raotue for fraudulent 
preference See £x parte Taylor iS Q B D 295 Cush v 
Cronch, ii East, 255 , Mohandas \ Ttlamdas, 10 S L R 123 
37 I C 250, supra 

The preference contemplated in this section must be m 
faiour of a creditor, Otrdhart Lai \ Sarah Kislien, 138 P W R 
1918 46 I C 677 As to the meaning of the term "creditor”, 

see at p 12 It seems that the nord 
Meaning of Creditor “Creditor” m this section includes a 
secured credilor, Seth Jaskaran i 
■Gozind Prosad AIR ip-’a Nag 233 68 I C 460 But the 

Calcutta High Court has taken a contrary %neu, Jadunath v 
Afanindra, 27 C W N S16 AIR 1923 Cal 6S9 80 I C 323 
On a cirefui examination of the provisions of the Act, u e feel 
inclined to maintain that there is nothing m it to warrant the 
Calcutta \ len Wberei er the Legislature has intended to make 
a distinction between a secured creditor and an ordinary 
creditor, in clear terms it hns said so , therefore, in the absence 
of a clear indication by the Legislature to the contrary, we do 
not see w hy w e should read a qualification in the section which 
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does not occur t?iere The word "Creditor” in the 
means 3n\ person who at the date of pajment or trans'^tr ' 
entitled if banl niptcj superaencs, to prove m the bacin, tr" 
and share in the distribution of the bankrupt’s estate, ’l/s ) r v 
Pit \ Official Rccci cr AIR. igaS Rang- i66 rr^ IC 
A person who stands suretj for the pajnicnt of a det-* 
insolvent is a ‘creditor within the meaning of this 
and a sale to such suretv is a fraudulent preference, Rci'^ r* ' 

V Aamayaaiiii 40 ^fad , 7S3, TB ^2 M L J 2^ 

M W N 238 20 M L T 225 18 I C 7S3, TB - 

who becomes a creditor onlj m respect of the trars^clys ‘<r-- ' 
to be impeached as a fraudulent preference is a c^ec.* - -i — '• 
the meaning of the section BhafTtan Das v (TA^" r j ( 
All , 42' IQ A L J 240 6-’ I C 732 The su-'- 1 ^ j 
off the debt becomes a cz‘<^ r 
sJst”''" “ transfer to him m t'-. ^ , 

pressure amounts to a {-t-z t— * 
fercnce Saddik \ V l\ M Firm, 2 

AIR 19 3 Rang 149 9 I C 813 Cf P« , f 

2 Q B T 8 


Preference The word ‘ iirefercnce" 
section means the fivoiiring of one crcditf* *-> • 
of otiiers The (jucstion whether there Jui 
preference depends not upon the mere Laj: 
been a preference but also on the state cf r it . 
who made it, 1 e to sa> whether the d • ■»*, 

an> feeling of bountj towards the cred • -vr » , 
doing what he did for his own beneft ' J. 
test IS — did the debtor execute the ^ 4 

himself or »- a 


Test for deciding tlie 
question of preference is 
the motire and not the 
result 


creditor ’ 

Official Kece-t- ^ 

M W N s6i j ‘ 
22 L W 13.' ' • 

"preference imports and involves * 
transfer which is not voluntarv m l ^ . 
act of the insolvent is 3 preference 
fraudulent and void as against the P« v- - 
Co V /’aiidanunlh vo Bom L R f t - 
jj? J r J/’ dcc}d}f>g yihstyyrr t. - * 

preference the Court is bound to 1 / 
at the rcsidf Ibid ^\^lcn a trams':^-. ' 
within the scoi e of this section, t>- _ 
was a I ona fide one or was a mere rj- 
to tfic grantor hafialrao v Hin' T" 
83 IC 246 Cf (IQ^V) -» QiD if ^ ^ 
the word preference implies 12 
must he m such a position that h* ^ ' 
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Look to the 
motive and a 
result 


the 


free choice, Sharp v Jackson, (1899) App Cas 419 Nrtpendra 
V Ashutosh, 21 C L J 167 19 CWN 157 29 I C 128 

Madho Ram v Official Assignee, 27 C W N 61 1 Maula Baksh 
\ Tflja Mof, II A L J 545 20 I C 395 The gist of fraudulent 
preference lies in preferring one creditor to another when the- 
insolvent is unable to meet his liabilities, BoUseili Mamayya \ 
Official Recetzer, Guniur 23 L W 10 (1926) MWN 124 

AIR 1926 Mad 338 92 I C 726 , Gandabhat v Ball rishna, 

32 Bom LR 294 AIR 1930 Bom 217 But the mere 
payment of a debt b> a debtor in imminent expecta- 
tion of bankruptcy is not b\ itself sufficient to '•'rove 
the intention to give preference, Ramchand \ Parma 
vand, AIR 1928 Lab 744 110 IC 824 This sec 

tion does not avoid a transfer mcrelv because its effect is 
to give one creditor preference over other creditors, but makes 
the intention of the debtor the dominant factor in deciding 
the fate of the transaction Mott Mai Ram SamP v Daiilat 
Ram. AIR 1926 Lah 231 92 I C 296 It is not sufficient 

to prove that the transfer had the effect of giving preference- 
to a creditor , it must be proved further 
that there was the intention to give 
that creditor a preference before a 
transfer can be avoided under this 
section, Bohsetii Mamayya v KoUa Koltaya, 44 Mad , 810 
40MLJ 570 (1921) MW N 330 29 M L T 288 14 LW 
428 63 I C 916 , Sharpe v Jackson, (1899) AC 41? r 

Nrtpendra v Ashutosk, 43 Cal 640 , Official Assignee v Mehta 
& Sons 42 Mad 510 , /Iriinacha/am v Official Receiver, 49 
M L J 562 (564) that IS the Court is bound to look to the 
view or motive and not the result or effect, StrenotyPer 
Ltd , (1901) I Ch 250 Preference- 
must be intended and not merely inci- 
dental Gaiidablfai v Balkrtshna V2 
Bom LR 294 AIR 1920 Bom 217 
'Iherc IS no preference when the iisol- 
vent acts under pressure, Ex parte- 
Taylor. 18QBD 2qs Cush \ Crotich, ii Last 255 The very 
implication of preference is a voluntary act free from such extn 
neons influences as pressure or threats from creditors Ram 
Chand V Par»iajia«d, AIR 1928 Lah 744 no IC 824 
When the supposed preference is due to the pressure put by 
the creditor, alleged to be favoured, upon the insolvent, there 
is no application for this section, Joakim v Secretary of ^tale, 

3 All , 530 , Official Receiver \ Nalla Pcrninal, 1929 \\ N 

327 Air 1929 Mad 471 119 IC 708 Where an insolvent 

in embarrassed circumstances makes a genuine effort to set 
right his financial position without admitting defeat and obtains 
an useful assistance from a bank for the purpose, but in obtain- 


No Preference where 
the debtor acts nnder 
pressnre e g threat of 
prosecution exposure 
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ing such assistance he is made, under pressure, to execute a 
securitj bond in fa\our of the bank, there is no preference 
mthin the meaning of tins section in favour of the bank, Kast 
Iyer \ Official Rccctzcr. Tanjore, AIR 1939 Mad S21 124 

I C 213 When there is pressure bj several creditors, and one 
of them IS preferred, the Court cannot enter into the question 
of degree of pressure brought to bear on the insolvent by the 
different creditors, Ojyiciai Receiver v Perumal, supra 

A transaction entered into under a threat of criminal prosecii 
tion IS not voliintarj and does not amount to a fraudulent 
preference, t mrao Stnfh \ Punjab \aitonal Bank Lid , 3 Lah 
L J 44 59 I C 576 The threat of legal proceeding, whether 

civil or criminal constitutes pressure, \npcndra v Ashutosh, 
43 Cal, 640 (647) 20 CWN 420 3t IC 548, especially 

when the debtor is on the verge of bankruptcj , Arunachalant 
Chetliar v Official Receiver of Tanjore, 49 M L J 562 AIR 
1925 Mad 10S9 91 I C 522. (i«/*r<i) Thus, where the debtor 
misappropriated certain amounts sent to them for the purchase 
of hundis and executed a sale deed of their house under threat 
of cnminal prosecution being launched against them, the "ale- 
deed did not amount to a fraudulent preference, Sholapur 
dj* Heating Co v Rdndariii(i//t 30 Bom LR 893 
AIR 1928 Bom 341 113 IC 148 As to when a threat 

of legal proceedings may not constitntc pressure, itde Ibid 
A constant demand for payment is not pressure, Madhoram v 
Oj^cial Assignee, 27 CWN 6ri When the insolvent acts 
from fear of legal proceedings there is no preference, Thompson 

V Freeiiidn, i T R 155 , Ca. parte Taylor, 18 Q B D 295 , 
Sharpe v Jackson, (1899) A C 419 Also Cf Lachman Singh 

V Mohan, 2 All , 497 . Sheo Prosad v Miller, 2 All , 474 , 
Broun v Fergusson, i6 Mad , 499 , Fx parte Harsukhdas 39 
CLJ 512 AIR 1924 Cal 946 Where a creditor held 
possibilities of insolvency proceedings in lerroreni over the 
head of the debtor and thereby induced the latter to come to 
a special arrangement with him, there v/as no fraudulent 
preference as the transaction was the result of pressure, 
Mansookblal Dolat Chand v Nagardass Mool Chand, 6 Rang 
536 AIR 1928 Rang 302 117 IC 569 A mortgage 
executed in favour of a creditor in order to save oneself from 
exposure and legal proceedings is not a preference, Puranchand 

V Puranchand, AIR 1923 Lah 652 75 I C 441 , Cf Ex 

parte Taylor, Re Goldstntlb 18 Q B D 205 But the alleged 
pressure must have been real, that is, it must have operated on 
the mind of the debtor as the dominant influence affecting him. 
Re Boyd (iSSg) 6 Morrell, 209 , Re Pell (1892) 10 Morrell, 15 
Cf Ex parte Hall, 19 Ch D 4S0 Where the alleged pressure 
is no prc«sure, tlie preference will be open to attack, Miller \ 
Sheo Prosad, 10 I A , 98 6 All, 84 Where the so-called 

/ 
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pressure is such as can easily be resisted, the tran«action ^vill 
be considered as voluntary and therefore void, Phulchand v 
Mtllcr 7 All , 340 In order that the pajTnent maj be voluntary 
there should be neither outside pressure nor even inward 
mental apprehension of such pressure, Gandabhai v Balhrtshna, 
32 Bom L R 294 Where the pressure is fraudulent, it does 
not count for anj thing, Ex parle Reader (1S75), LR 20 Eq 
763 Mtllcr V Shea Prosad, 10 I A 98 6 All , 84 However, 
pressure being of least consequence to one on the verge of 
insolvency, it does not alwajs preclude the possibilitj of 
preferential treatment of the creditor bj the debtor, In re 
Cooper, (1882) ig Ch D i;8o Where pressure is the result 
of a pre concerted plan of the creditor and the insolv ent, it 
cannot negative the existence of preference, Stranchan v 
Barton ii Ex 64- Tor conlra see Belcher v Jones, 2 Jf and 
W 25S There is no preft.ence where the transaction in favour 
of the creditor is the result of a previous binding contract, 
Ex parle Ilodgkcn 20 Eq 716 Where rione5 is paid to a 
creditor under a pnor arrangement there is no question of 
fraudulent preference, Maula Baksh v 

of prior agreement Nrtpendrannth v Asulosh, 19 C W 

N 15-, supra, Bills v Smith, 34 LJ 
Q B 68 Creditors w ho from the outset bargain for their 
debtors giving securitj for their debts have a right to insist 
on sccuritj being given to them for their debts and the aet 
of the insolvents in executing mortgages to such creditors 
would not amount to fraudulent preference, even when other 
creditors are equallv pressing for payment of their money, 
Official Receiver v Nallaperumal, (1929) M W N 327 AIR 
rg-'g Alad 471 119 I C 708 The suggestion of preferential 

treatment is not repelled where the debtor acts from motives 
of kindness or of gratitude, or is moved b> a mere sense of 
honour or a sense of dut>, or of moral obligation at the tune 
of the trin«action Re Fletcher (1891), 9 Jlorrell 8 , Re I'lngoe, 
{1S94) I Manson 416 Re Blackburn (1S99) 2 Ch 725, referred 
to in Cx parte Topham, LR 18 Ch 614 'T cannot help 
thinking that if a creditor takes the whole or, substantiallj 
the w.hnhi at dehtnt’s pra^erti, vo. pavnicnl of a past debt 
knowing that there are creditors he cannot be said to be acting 
m good faith” per Wright J in Re Jukes, (1902) 2 K B 58 
See also Daolai v Panduram, 55 I C 57 ("Vag ) The repaj* 
ment of a debt, not yet due to a near relative bj 1 person m 
insolvent circumstances amounts to 
undue preference, Daolat v Panduram, 
55 I C 57 (Nag ) , Gopal Htralal, A 
I R 1925 Nag 225 83 I C 246 Cf 

74 I C S02 (Oiidh) There is no rrcfcrcnce where the mis* 


Or the pa}Tnent is to 
mate good breadi of 
trust 
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applied trust monev is restored, replaced or repaid , such repnj- 
ment ber\es to repair a wronjj done, or to mitigate the couse 
quence of a breach of trti«t Ex parte Stuhbins, (iSSi) 17 Ch 
D 58 , Ex Parte Tojlcr, (1S86) iS Q B D 295 

In ascertaining whether a particular transaction is open 
to attack as a fraudulent preference, it must be protidcd that 
the transaction m question was carried 
Domicact view of out with the substantial or domniaiif 
ginng preference of giting the creditor a preference 

oxer the other creditors, Nripctidra v 
■Ishutosh 21 C L J 1-0 , 19 C W N 157 , 29 I C 128 , In re 
Mtthonial Daarka Das, 0 b L R 65 31 I C 50 , also Datilat 
Ram \ Deoki \andan, AIR 1924 Lah 6S6 , Angappa Chetty 
\ \ainappa, 18 SI L J 1S9 2 MLT 57 Note that it is 

the dominant or substantial \ieu, and not necessanlj the sole 
new that counts Re Cohen, (1924) 2 Ch 515 (535) In order 
to impeach an alienation as a fraudulent preference, it must fee 
shown that the msohent had the dominant idea of cheating 
his other creditors b> preferring a particular creditor, Ranta~ 
suanu -ii^angar v Official Receiver, Coimbatore, 50 JI L J 
448 i9’6 M WN 419 94 I C 535 The xiew of preferring 

liowexer need not be the uEo/e view , it will do if it is the 
donitnanl new In re L tl' hasse, 7 Rang 20J AIR 1929 
Rang 229 118 I C 615 (a case under Prcsi Town Insolv Act) 
Where a sccuntj gixen to a creditor is attacked as a fraudulent 
preference what has to be decided is what was the dominant 
intention in the mind of the msohent at the time tlie act was 
done It cannot be avoided as a fraudulent preference if the 
mam motiie was to obtain a benefit for himself in the shape 
of a further adxance though the result is preference m faxour 
of that creditor, Raebiini & Co , v ZeUtkoffer & Co , z Ran 
goon, 193 AIR 1924 Rang 30S 83 I C 440 Cf Puran- 

chand v Pnranchand, AIR 1923 Lah 652 75 I C 441 In 

everj case the state of the mind of the debtor is the paramount 
consideration The intention or view to prefer the creditor 
as the canra cansans of the debtor's conduct is the cardinal 
point round which the whole question turns, Re Ramsay, (1913) 
2 K B 80 (84) Also see Sharpe v Jackson, (1899) App Cas 419 
— on appeal from New Prance & Garrad's Trustee, v Hunting, 
(189-) 2 Q B 19 , Ex parte Topham, 8 Ch App 614 , Kaltnalh 
V Ambtca 41 I C 399 The Court has always to determine 
whether the dominant motive actuating the debtor m makmg 
the transfer was a desire to prefer a particular creditor, Kasi 
Iyer V Official Receiver, AIR 1929 Mad 821 124 I C 213 , 
Sime Darby & Co v Official Assignee, 47 C L J 339 54 
L J 337 air 1928 P C 77 107 I C 233 (PC); 

Nagarathna Mudaliar v Chidambaram, AIR 192S Mad 860 
(1928) M W N 617 113 IC 129 If the Court after inquiry 
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finds that the insoK ent’s dominant motu e m making the 
transfer was to prefer one particular creditor o\er others, then 
the transaction amounts to a fraudulent preference, Ibid 
Every transfer by the insolvent does not tf>so facto become 
void in the absence of an tiiteniion of giving the transferee a 
preference over the other creditors, Mela Ram v Ghulam 
DastgiT, AIK 1929 Lah 159 114IC 709 A mere transfer 

of property or payment made to one of several creditors is not 
“a preference over other cretlitors” unless the dominant inten 
tion of the insolvent was to give undue advantage to that 
creditor and thcrebj to defraud others What the intention 
was is a question of fact to be decided from the circumstances 
of each case Official Receiver v Nalla Pcriimal, (1929) M W 
N 327 AIR 1929 Mad 471 119 I C 708 If in making 

the transfer, the debtor did not really intend to prefer the 
creditor or to confer any benefit on him, but the dominant 
motive or object which influenced the debtor was the desire to 
secure a benefit for himself, the transaction docs not amount 
to a fraudulent preference, Dhaguan Das v ChiUtan Lai, 43 
All 427 19 A L J ^40 62 I C 732 If the transaction is 

a spontaneous act of the debtor uninfluenced by any circum 
stances which can tend to rebut the presumption that the 
bankrupt made a distinction among his creditors, it will amount 
to a fraudulent preference. Ex parte Tempest, (1870) 6 Ch 
App 70 , Bills V Smith, 6 B and S 314 A transaction cannot 
be deemed to be a spontaneous act, if it is established that it 
was the result of real pressure brought to bear by a creditor 
on lus debtor Nripendra v Ashutosh, 43 Cal 640 20 C W 

N 420 A presumption as to intention to give preference to 
a creditor may arise from circumstances, Mela Ram v Ghidam 
Dastgir, AIR 1929 Lah 159 114 I C 709 Where a so-called 

payment is no zoluntary payment by the insolvent, but is in 
substance a conversion effected by the creditor, there is no 
preference, Official Assignee v O R M & Firm, 52 L J 
352 Under this section good faith on 
Intention of insolvent the part of the creditor affords him no 
relevant and that of protection, where the intention of the 
creditor, immatenal debtor to give him a preference is 

C WN 157 29 I C 128 21 CLJ 157 (173) , see Daitdson 

V Rctirison, 3 Jur N S 791 , Butcher v Stead, (1875) LR 
7 H L 839 , Sharpe v Jackson, (1899) App Cas 419 It is the 
intention of the insolvent that is relevant under this «;ection, 
and not that of the transferee, Harnam Singh v GoPal Dos, 
AIR Lah 79 log IC 370 The intention or motive of 
tlje creditor preferred is immaterial Even if the creditor takes 
a hona fide sale from the insolvent m discharge of a debt due 
to him that docs not make the transaction j valid transaction 
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if the intention or the \iet\ of the insolvent .s to prefer that 
creditor to others, Ifaninwa \ Official Rccener, 

GxifiitiT, (1026) 'M \\ N 124 AIR 1926 Mad 338 23 

LW 10 92 I C 72b “The creditor, although entirely 

innocent of consciousU having done am thing against the bank- 
riiptcv law, IS legallv liable to rcpiv the nioiiej to the trustee 
in bankruptev in order that the other creditors niaj share in 
that monev which was paid avvav on the eve of the bank- 
ruptev,’’ III re Cchcn, (1024I 2 Ch 515 (520, 523) A transferee 
will not be within the mischief of this section iiiercl) bj reason 
of bis knowledge of the insolvent condition of the debtor or by 
reason of his failure to see to the disposal of the purchase monej , 
Kahnatli v Iiiibica Piasod 41 I C t09 Cf Mohandas v 
Tikanidas, 10 S L R 123 37 I C 250 A transfer is void 

when Its effect is to leave the debtor without the means of 
paving his present debts. Chtdambaram v Sruniam, 37 Mad 
227 (P C ) 20 C L J 571 iS C W N S41 Cf Dadopa v 

I tshmtdas cited at p 60 anlc 

A debtor, unable to pav his debts, executed a mortgage 
of hi3 whole valuable assets in favour of some of his creditors 
in full satisfaction of their claim, and himself received a portion 
of the mortgage monev in cash \\ ithin three months from the 
date of the transaction the debtor was adjudicated an insolvent 
on the application of the other creditors, bcid that the transfer 
was made with a view to giving preference to some creditors 
sod was therefore liable to be annulled, Balmokand v Aya 
Singh, tS V W 1912 26 P L R 1915 13 I C 68 Where 

a mortgage, wherebj the possession of all the propertj is handed 
over to the creditor, has the effect of giving the creditor a 
preference over other creditors the mortgage deed being 
executed within 3 months of the application for adjudication 
comes hereunder and the execution of the mortgage deed 
amounts to an act of insolvencj under sec 6 (b), Krishna Das 
V Raja Ram, 1930 A L J 370 AIR 1930 All 282 If a 
creditor purchases the property of an insolvent m lieu of the 
balance of the account due to him, the transaction falls under 
this section, Vithal v Copal AIR 1922 Nag 260 69 I C 

556 A pajment amounts to a fraudulent preference under 
this section when it is voluntary and is a deliberate preference 
of one creditor over others, Gandabhai v BalLrishna 32 Bom 
L R 294 Where a debtor could secure a loan from an old 
creditor onlj by giving sccuntj for all the debts due and he 
effected a mortgage, it is not a fraudulent preference, as there 
7 i.as a pressing necessity, Daulat Ram v DeoUnandan, AIR 
1924 Lah 686 75 IC 861 Where a debtor, who being 

unable to meet nis difficulties stands m need of further 
accomodation and a creditor takes a mortgage covering both 
the new and old debts, it will not be a case of preference, m 

/ 



352 THE PROMNCIM, INSOI\ENCY \CT [SEC 54 

Mai Ram Sarup v Danlat Ram AIR 1926 Lah 231 92 I C 

296, see also hast I^er v Official Rccener Tanjorc, AIR 
1929 Mad 821 So far as nio\eable propertj is concernetl 
mere preference of one creditor at the expense of another if 
he IS not injiinousl} affected wll not make the transaction 
\oid or \oidable under an> lau except Insolvencj law, Siib/faiff 
Pillay \ Subramaman AIR 1929 Ranff no 118 IC 401 
A fraudulent arrangement between a seller of goods and the 
insolvent bj which the goods were left in the manual power 
of the insolvent onli for the purpose of postponing other 
creditors is a preference and cannot be upheld Comp 
Nnpendra Kumar Bose, In re 56 Cal 1074 , Miirrai, In re^ 
3 Cal 58, 62 

Preference bj means of suffering a judicial proceeding 
arises when , for instance, a debtor 
‘ Suffer a judicial pro- allows a judgment to be passed against 
ceedmg * him by default, or in collusion with a 

plaintiff, or when he confesses judg 
ment or consents to a decree A judgment by sufferance, how 
ever, will not operate as a fraudulent preference when the suit 
was commenced at a time when there was no other creditor to 
take bankruptcy proceedings Cx parte Lancaster Re 
Marsden, (18S3) 25 Ch D 311 — ref to in 25 Bom 202 (214) 
Cf 93 I C 331 (Sind ) When the judgment debtor has no 
great stake in life he may allow collusive decrees to be made 
against him so that the dividends of genmre creditors may, 
on bankruptcy, be reduced thereby , it is because of this reason 
that a decree against the insolvent has been held not to be 
binding upon the receiver, [sec Mtr Shahamat v Rahim Dux, 
AIR 1925 All 33 84 I C looS], or that an Insolvency' 

Court has been held entitled to go behind a judgment debt 
[wide p 217] As to consent decrees vide infra 

Good Faith A creditor, who takes the whole or sub- 
stantially the whole of {he property of his debtor in payment 
of a jiast debt, and with knowledge of the existence of other 
creditors cannot be said to be acting in good faith, Ex parte 
Jules, (1902) 2 KwB 58 71 L J K D 710 Vide the observa- 

tion of \\nglit J quoted at p 34S, ante Similarly, a near rcla 
tion of the insolvent purchasing the insolvent’s entire propertj 
with notice of the insoUcncy cannot be said to be acting m 
good filth, Daolal v Pfludiiram 55 I C 5; (Nag ) In case 
of repayment of a debt not yet due, bona fidcs of the transaction 
have to be proved Mere proof of passing of considcrati^ 
will not do, Gopal v Htralal, AIR 1925 Nag 225 83 IC 

246 The mere fact that valuable consideration has been paid 
for the transfer does not necessarily lead to an inference 01 
good faith, Gopal v Ramkrtshna, AIR 1921 Nag 103 
NLR 69, Narayan v Aathu, 10 N L J 12 AIR 19 * 7 ' 
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Nag 166 If the transaction is a mere cloak for retaining a 
benefit to the debtor or if it gi\es undue or fraudulent prefer 
ence, it avail be wholly \oid even though supported by consi 
deration, /bid When a question of good faith is at issue all 
the surrounding facts should be weighed as a whole and not 
in isolation from one another, Seth Ghunsamdas v Umapcrshad, 
23 C N 817, PC , also cited at p 3^4, siipra See also 
Aara^aii \ \aiJiii AIR igz” Nag 106 

Decree against insolvent not binding upqn Receiver: 

\ decree obtained against the insolvent is not binding against 
the receiver in insolvencj, as it might possibiy be a collusive 
affair, and the msolvent might not care whether he has decrees 
for an unlimited amount against him or not, Mtr Shahaiiiat v 
Rahim Bux, AIR 1925 All 33 84 I C looS Cf Kalachand 
V Jagannath, cited at p 201 

Consent Decree A consent decree has no greater 
sanctitj than a contract between the parties and the Insolvency 
Court has jurisdiction to examine the bona fidcs thereof If 
such a decree is challenged under this section the question 
for consideration bv the Court would be as to the dominant 
motive of the debtor , if challenged under sec 53 the ques 
tion would be, whatever might be the dominant motive of the 
transferor whether the transferee acted m good faith, Re 
Nartndas Sunderdas 03 I C 331 (Smdj Cf Mackintosh v 
Pogose (1895) I Ch D 505 

Liability of Agent making a preferential payment: 
An agent, who with a full knowledge of the bankruptcy of 
his principal makes payment to a creditor and thus gives him 
a fraudulent preference, will be liable to the trustee in bauk- 
ruptej for t^e amount so paid by him. Re Morant (1924) r Ch 
79 , but he will be protected if he makes payment in good faith, 
Ibid 

Limitation An application for annulment under this 
section can be made at any time dunng the pendency of the 
insolvency proceedings, the right to do so being one that 
accrued from day to day, Piflht P,ath v Basheskar I\ath 69 
I C 403 (Lah ), followed in Daryai Singh v Kanai Lai, 75 
I C 996, which has held that where the Court chooses to take 
action itself under this section or is moved by the Receiver 
or fay a creditor, it is not bound by any period of limitation 
It has been said that Art 181 of Sch I of the Limitation Act 
has no application to such proceedings therefore there is no 
period of limitation for an application under this section, vide 
Heinra] Champalal v Ramlnshna Ram, (1917) 2 PLJ lOi. 
So, it has been maintained th'it delay in making an application 
hereunder is not fatal, comp Abdul Kader v Official Assignee, 

23 
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25 M L J 320 20 I C 482 But see Ntlla Mai v il/anoan 

BrtHfc J Id Lahore, 151 1919 52 I C 188, which sa>s 

(\eTy leasonabb) that the limitation lor such an apphcatioii is 
three jears from the date when the right to apply accrues, that 
IS, from the date of the adjudication Of course the question 
of limitation in this direction is not altogether free from diffi 
cuU>, but we fail to see why there should not be some sort of 
time limit in order to quiet stale claims or to make up for the 
loss of eindencc by lapse of time The Tact of the pendency 
of the proceedings maj have some bearing on the question (69 
I C 403, sufra), but that will not be an infalhable guide for 
determinmg the limitation inasmuch as insobenc> proceedings 
come to an end with the discharge of the bankrupt which is 
itself an uncertain e\ent in point of time and the question of 
annulment ought not to be made dependent on such a precarious 
circumstance 

Mode of computing the timedimit of 3 months 
calculating the period of three months, mentioned m the sec 
tion the day of the presentation of the petition is excluded. 
Re Daivcs Ex parte Ofjictal Kcceivcr, (1897) 4 Mans 117 It 
should be noticed that the date of presentation of the insolvency 
petition IS the terminus a quo for the purpose of computing 
the period of three months presented bj the section In the 
case of a bankruptej petition by creditors the date of its pre 
sentation is the date on which the requisite number of creditors 
join to make up the statutory aggregate amount of Rs 500/ . 
SCO Sohan La! v Sheonath, ated p 76, under the heading 
“Aggregate amount” 

Void Under the Act of 1907 this word was interpreted 
to mean "\oidnble see Ussam Kasim \ Palat Mammad 38 
I C 231 (Alad ) But now comparing the langtjage* of this 
section wnth tint of section 53 this Mew cannot anj more be 
mamtainetl According to the old interpretation, a transaction 
unless actuall) impeached would stand good So, it was held 
that the Receiver could not object to the execution of a decree 
b> an assignee under O XXI, r 16 of C P Code, unless he 
Ind obtained an order of annulment under this section, Ussam 
Kasim \ Pn?(i< ^upra But under the present Act, the transac 
tion being altogether \oid (if within 3 months), the Receiver 
it seems can take exception even before actual annulment 
Vide notes under the heading “Voidable” at p 326, ante 

Plea of Fraudulent Preference by Debtor outside 
Insolvency Court A plea of fraudulent preference set up 
b> a debtor not m the interests of the creditors m general, 
but to rt-otd his ovn obligation, is of no avaiil except perhaps 
m the Insolvency Court, Mohandas Thakurdas \ Ttkamdas, 
10 S L R 123 37 I C 250 
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Jurisdiction of Court other than Insolvency Court 
to determine question of fraudulent preference Where 
a suit for specific performance of a contract entered previous 
to his insohenci is brought apfainst an insolvent in a Court 
other than the Court of in«ohenc>, such a Court has no juris 
diction to determine the question of fraudulent preference, 
^agaralhna Mudaliar \ C/tidamharam, (192S) M W N 617 
AIR 192S Mad S60 113 I C 129 

Receiver may recover payment from person preferred : 
Mlien a transaction is set aside as a fraudulent preference under 
this section, the recener will be entitled to claim recovery of 
the nione\ actualh paid to the person preferred, Re Stanley 
O , 94 L, J (Ch ) 1S7 (>925) 1 Ch 148 

Position of the Alienee after avoidance of transfer : 
'The alienee can pro\c for what maj be due to him from the 
insohent h\ wa\ of refund of the consideration, if any, Dext 
Dtal \ 5i(iidar Vas. 151 P R 1919 65 P R 1919 51 I C 720 
This principle holds pood also in respect of sec 53, vide at 
p 33S, ante 

Effect of annulment I ide under the last beading , 
also notes at p 3 ,S, ante \% to the effect of order of annul 
ment, being incorporated in the order of adjudication vide 
under the heading "section applies upon adjudication," at 
p 342 , also Comp Appireddt v Chtnna cited at p 157, ante 

Procedure and Evidence The Rcceuer is the proper 
person to make an application for annulment under this section, 
NiUia il/iil v Maru-an Dank, 53 1 C 188 But where the 
receu er fails to move in the matter, a proceeding can be started 
bj the creditor {Jbid) I ide sec 54A and the cases there- 
under Before setting the law on motion under this section, 
the Receiver can ask for indcmnitv for his costs from the credi 
tor who wants him to impugn the transaction If be fails m 
the District Court he can c.irry tht matter to the appellate 
Court, Anantanarayana \ Ramsiibba, 47 Mad 673 18 LW 

857 AIR 1924 "'lad 345 79 I C 395 Likewise a creditor 

is competent to move where no receiver is appointed, Copalrao 
V Htralal, AIR 1925 Nag 225 85 I C 246 , \tkka Mai \ 

MaiAoiv Bank Ltd , siifio Tlive petrtwm tor the p-aiptise Towst 
be properlj stamped Also rend the notes under "Fbocedure" 
at p 335 The transferee ts always a necessary partv Cf 
fagannath v \aram, 52 I C 761 In deciding the question 
of motive, an> act of the debtor at or about the time, anj 
matter in part matena may be looked into to see what was 
passing in lus mind, Arunachalam Chettiar v Official Receiver 
of Tanjore, 49 M L J 562 (ntfra) The question of domin 
motive js a question of fad, see Hast fyer v Official 
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Tanjore, AIR 1929 Mad 821 But as the solution of the 
question involves an enquiry into the state of a man’s ramd, 
direct evidence mil scarcel> be available and the decision will 
generallj depend on inferences to be drawn from circumstances, 
Sime Darby & Co v Official Assignee, 47 C L J 339 3° 

L R 290 54 M I, J 337 (P C ), in/ra In a Madras case it 
has been held that in impugninK a sale under this section 
evidence given at the insoKenc5 proceedings can be used 
against the purchaser, though he was not a party thereto, 
Gangala Raniakoltaya v B/iimnLar<i/'/>a, 23 I C 597 (Mad ) 
But how evidence can be used against a party who had no oppor- 
tunity to rebut it or test it b> cross examination reall> passes 
our comprehension In deciding whether a transaction was 
entered into in good faith or not, it is a mistake to take each 
fact which militates against the bona fides of the transaction 
separated from the rest of the facts and to proceed to demon- 
strate that It IS quite consistent with good faith The Judicial 
Committee have condemned this process (almost invanhbly 
adopted bj our Courts) of arriving at a conclusion on the ques- 
tion of good faith and have held that m such a case all tlie- 
circumstances should be considered m relation to each other 
and weighed as a whole, Seth Ghunshavi v Unia Pershad, 23 
C W N 817 21 Bom L R 472 50 I C 264 (P C ) and other 
cases cited at p 334 The mere fact tliat the act was done 
shortly before the filing of the insoUencj petition raises no 
doubt a presumption of fraudulent preference, but it is neces 
sarj to consider all the facts in the case and to arrive at a dcci 
Sion as to what was the principal object of the insolvent m so 
acting, Raeburn Co v Zolbkofer, 2 Rang 193 AIR 1924 
Rang 30S 83 I C 440 \s to how far Receiver’s Report will 

be evidence read Bnsan/i Bai v Nanhc Mai, AIR 1926 All 
29 S9 I C 357 

Procedure not summary An order passed under this 
section IS not a summary order, but a considered order passed 
after allowing the alienee all the facilities of a regular suit for 
adducing evidence, Allah Baksh v /variHi Daksh AIR 1922 
Lah 214 69 I C 752 A proceeding to set aside a transaction 

as a fraudulent preference should be tried as if it were an 
action The case should be opened on behalf of the Receiver 
and Ins report read as if it were a pleading lie must then 
call in his evidence and make out Ins case like anj plaintiff 
Then, the case for the other side should he opened and the 
matter tried, Snnnt Pallor \ B tlson, jS L W 696 73 I C 
532 

Proceeding hereunder may be continued even after 
annulment of adjudication : A proceeding under tins section 
remains pending and ma> be continued even after annulment 
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■of adjudication, Jcihaji Pcraji Ftrnt v /vri5/inay>a, 52 Mad 
64S 57MLJ 116 (1929) MW N 4S9 AIR 1930 Mad 

27S 

Burden of Proof Where an act is impeached as a 
fraudulent preference, the onus of proof lies on the Receiver, 
Bat’pii Rcddtar \ Official Assignee 37 M I, J 246 10 LW 
354 (1919) M W "V 576 S3 I C 642 , rirm Mela Ram v 
Tjhtilam DosietT, AIR 1920 Lali 159 114 I C 70Q , Ex paric 

Topham, Rc M allcr, (1S73) 8 Ch 614 , Ex parte Griffith, Re 
n'llcox (1SS3) 23 Ch D ^ , Ex parte Lancaster, Re Marsden, 
^1883) 25 Ch D 311 {319) , Kasi Iier \ O^cial Receiver, 

Tanjorc, AIR I9'’9 Mid 821 124 IC 213 , Sinie Darby 

■db" Co \ Official Assignee 47 C L J 339 30 Bom L R 290 

54 ML J 337 air 1928 pc -7 107 I C 233 (P C ) . 

Ma Khtn \ Official Receiver, AIR 1928 Rang 166 113 I C 

813 Thus there is a consensus of authontj in England as uell 
as in India that the initial onus is on the person challenging 
an alienation under this section to prove that it uas made with 
the dominant view of giving the particular creditors preference 
over others Ram C/mnd v Pima \a»d AIR 1938 Lah 
744 no I C 824 Therefore the onus is in the first instance 
■on the Official Receiver to prove that the dominant or the 
substantial or effective though not necessanlj the sole, motive 
which the insolvent had in view was to prefer a particular 
creditor, Pschaldas \ Official Rcccwer 107 IC 210 Cf In 
re L n Nasse 7 Rang 201 AIR i9->9 Rang 229 118 
I C 61S See also Williams n« liankruplcy loth Ed p 303 

The burden of proof lies on the receiver even if the debtor was 
insolvent at the tunc of the transaction and knew him to be 
so, Re Laiirte, hx parte Green, {1898) 6 Manson, 48 As to 
when the onus may possibly shift, see Re Eaton & Co , Ex 
Vtney, (1897) 2 QB 16 (17) Sharp v Jackson {1899) AC 
419, Ex parte Tate (1876) 55 L T 531 Re Lake (1901) i 
K B 710 The onus is shifted on to the creditor or transferee 
to prove the contrary where the insolvent has made the 
pajTnent or transfer of projierty (as the case maj be) in 
discharge of an old debt and on the eve of bankruptcy, 
Nehaldas v Official Reccucr 107 I C 210 If it is established 
that the payment is made of the debtor’s own accord and not 
in the ordinarj course of business and without anj sort of 
pressure being broagftf to bear upon him and that the debtor 
was on the eve of baiikruptcj, the onus shifts on to the creditor 
to show that the pajment was not made with a view to prefer 
him, — per Rattigaii CJ in I abhu Ram \ Puranchand 130 
PR 1919 53 I C 421 Cf Madho Ram v Official Assignee, 

27 C W Is 61 1 Cf Gopalrao v Hiralal AIR 1925 Nag 
225 83 I C 246 The initial burden of proof is always on/ 
the Official Receiver to give some evidence of a view to prefer. 
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Arunachalant Chetltar v Official Receiver, 49 MLJ 562 
22 LW 134 (1925) AIWN 561 AIR 1925 AInd 10S9 

91 I C 522 Where the Receuer challenges a transaction as 
n fraudulent preference, he must show that b3 evndence apart 
from the mere fact that the transferor uas insohent, Janaii 
Ram \ Official i?ecft cr, Coimbatore fu/’ra It has been held 
in a recent case that ^\hcn a rcceuer seeks to impugn a transac 
tion under this section, the onus is on him to show that it was 
an outcome of a fraudulent preference, An/'endra \ Ashulosh, 
21 CLJ 167 19 CWN 175 29 I C laS , JanaKi Ram v 

Official Recei’.er Coimbatore AIR X9'’5 Mad 328 78 I C 

16 , DatilaL Ram \ DeoLtnandan AIR 1924 Lah 6S6 Also 
sec Nrtpendra v Ashutosh 44 Cal 640 20 CWN 420 33 
I C 548 , Official Assignee of Madras \ Mehia and sons 42 
Mad , 510 (1919) W N 293 49 I C 96S 36 M L J 190 
(1919) M W hJ '’46 Dapffii Rcddtar \ The Official Assignee 
Tmnexelle} 3" MLJ 246 (1919) M W A' 576 The onus 

of proving that certain payments were made by an insolvent 
uith the motive of giiing fraudulent preference to a creditor 
lies in the first instance on the Official Rcce ver But nhere 
such payments were made on the eve of m'^olvencj and no 
c\planation is guen for mpking the same, a prtma facie 
presumption would arise in favour of the Official Receiver and 
ihc burden of proving the contrary would shift on to the 
insolvent Official Recener v he almalajumol AIR t92& 
Sind 123 93 I C 372 Cf Rc Lake Ex parte Dyer (190O 
I Iv B ro (71 ) where the receiver has made out a prma 
facie case of fraudulent preference and there is no evidence 
to the contrary he is entitled to succeed Re Cohen Cx Parte 
Trustee {J9'’4) 2 Ch 515, because, it is then incumbent on the 
insolvent to displace tint prima facte evidence by proving 
pressure or so forth Rc Ramsay (1913) 2 K B 80 There is a 
suspicion of fraud where an insolvent executes a deed of gift a 
few days before filing his application for adjudication whatever 
the declaration in the deed of gift may be IJusam ' 
Muhammad /amir Ibcdi 9 O & A LR 440 26 O C 3*9 

“4 I C So-’ Wc have already seen above that a question of 
intention or motive always involves an enquiry into the state 
of a man s mind and as direct evidence on the point is seldom 
available its decision therefore must in a majoritv of cases 
depend on circumstantial evidence Stmc Dariy C Co 
Official Issicncc infra In this connection read the observa 
tions m Seth (jiunsamdas \ frmapershid [cited at p V5^J 
disapproving the method of taking each fact militating ocamst 
the Iona fide^ of n transaction in isolation from the other facts 
Ir the ca«e of fraudulent preference it is not necessary for the 
Receiver to make out that the propertv was under valued He 
has only to make out the intention of the insolvent, Uohscttt 



Sec 54^] the rRo\ inchl r.soL\ escy act 


359 


Majm\-ia \ Official Receiver, Guntur, (1926) W N 124 
AIR 1926 Mad 338 23 1, W 10 92 I C 726 

In tbe stage of appeal, when all the evidence is before the 
Court, the question of the burden of proof is not of great 
importance, Gotalrao \ Htralal, A I R 1925 Nig 225 S3 
I C 246 , see also at p 334 Wicn all the circumstances have 
been ascertained so far as the i>arties Invc thought fit to ascer- 
tain them, discussion on the question of onus becomes 
immatenal, 5iiiic Darby dr* t o v Official Issignee 47 C L J 
339 54 L J 337 j,o Bom LR 290 AIR 192S P C 77- 

107 IC 233 (PC ) 

Use of affidavits Unless an affidavit is actuall3 used 
bj a partj, the Receiver cannot rcl> on an> admission in it, 
Ex parte Co/ic«, (1924) 2 Ch 515 (C A ) 94 L J (Ch ) 73 

Regular suit barred A decision under this section will 
preclude a fresh agitation over the question bj means of a 
regular suit, -Idfl/i Baksh v kanm Dal sh supra, Cf 42 Mad 
322 , 29 Ml 626 , 49 All 71 (cited at p 3 v8) , 24 A L J 897 , 
69 I C -52 

Sub'sec ( 2 ) : Bonafide transferee from creditor for 
value Such a transferee is not hit bj the section, see 
B:ifc/jer v Stead L R * H L t-vo (on appeal irom iS/4 9 Ch 
App 59s) But the sub section does not afford an> protection 
to a transferee who neither acts in good faith, nor pa/s any 
value Therefore a benaindar of the preferred creditor gets 
no protection, Jagannath v Aarain 52 I C 761 Siinilarlj , 
there is no protection where the transfer is a mere colourable 
transaction, Ibtd Cf (1877) 3 AC 213 (226) 

Appeal An appeal lies to the High Court under sec '5 
(2) and Sch I from a decision that a transfer of property is a 
preference m favour of a creditor bo an order as aforesaid is 
not final in the sense that it is appealable, Allah Dal sh v Ivanm 
Baksh, AIR 1922 Lah 214 69 I C “52 From the wording 

of Schedule I it seems that no appeal lies to the High Court 
when the decision is no preference, though it maj plausiblj 
be contended that the decision falls within the scope of sec 4 
and will be appealable on that account 

54A. [New] A petition for the annulment of 
any transfoi under section 53, or 
B\ whom petitions of any tiansfer, payment, obli 

for annniment ma\ be 

made gation Or judicial proceeding 

under section 54, may be made 
by the receiver or, with the leave of the Court, by 
any creditor who has proved his debt and who 
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satisfies thft Court that the receiver has been 
requested and has refused to make such petition 

The Section This section is new and has been added 
by the ^niending’ Act of 1926 (XXXIX of 1926) to set at rest 
the control erSy as to whether a creditor h'’s locus siandi 
to nio\ e the Court for antmlment of a transfer b3 the insoh ent, 
xtde notes at pp 33S and 355 The necessity for this amend 
ment h-is been thus e-^plained in the statement of Objects and 
Reasons for Bill No 41 of 1926, published in the Gazette of 
Tndn Pt V, p 137 (dated the 21st August 1926) — “The 
clause carries out a suggestion made bv the Rangoon Hich 
Court for the amendment of sections 53 and 51 of the Act of 
ig-»o The Hon’ble Judges point out that the Receiver mav 
be imnining to exercise his powers under these sections and 
that -h a receiver is not appointed 

It &e{ Itself to move as provided 

bj s n> follows the decisions of 

High nahes the Ian clenr on tlic 

point ” The section seems to contemplate onU the case m 
which a receiver has been appointed It does not say what 
will happen when no Receiver is appointed Obviouslv, where 
no keedver is appointed, the Itisolvencj Court can be moved 
on the Petition of a creditor, Gopol Rao v Hirahl AIR 
1925 Nag 225 83 I C 246, relying on BansUal v Ranglah 

AIR J923 Nag 97 71 I C 418 If no Receiver IS nppouiteo 

the Insoh enev Court can itself move under this section on the 
matter being brought to its notice b> a creditor Shcolal 

V Girdimnial A I R 1924 Nag 361 78 I C 140 A creditor 

can petition for annulment only -aiUi the leaic of the Court 
and not as a matter of right His power in this direction is 
also subject to two other conditions viz (rJ he must have 
proved his debt and (2) he must satisfv the Court that he has 
already unsuccessfully approached the Receiver Or, in other 
words tender of proof and an abortive appeal to the Receiver 
in the hist instance are conditions precedent to the maintain^ 
abihtv of an application under this section Cf Pciiniisanu 
\ S«braiii(i«ia 20 L\V 404 AIR, 1025 Mad *'•46 
Ordinarlh where the interests of all creditors are involved 
the indivadual creditor cannot move the Court unless and until 
the Receiver refuses to move m the matter /InoK^liaHaraiaMa 

V Rama Stibba, 47 Mad , 673 (^2) 18 L W 857 AIR 

1024 ^latl 345 79 I C 395 , Iletnraj v Ham htshrit (roi/i 

Rat 30V 2 RLJ lOi 38 I C 469 Choidagt'ci v Ratlid 

pcrttmal 40 Mad, 794 50 MI,j 602 AIR 1026 Mad 
801 06 I C ot4 Nthka Mai \ Maruar Dank 52 I C 

Tins IS the tnnciplc that should l>e followed when all the 
creditor^* interests arc homogenous and it is possible for the 
Receiver to represent them oil But vvhcrc an indivaduai 
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■creditor’s interest, arc opposed to, or conflictiiit: those 

of the rest of the creditors, so tint the Rcccncr cannot 
represent the indi\idual creditor’s induulual chims, a motion 
maj be made b> the indi\idual creditor md an appeal may 
be preferred b\ him also— per Wallace J m C/iaicdn/’/’a % 
Kat/ia/’Crmjial, supra This Madras decision, in so far as it 
holds that the creditor without an\ comtmmit\ of interest, 
eien if not co-iio»!iiicc a part\ to an application for annulment 
can intervene wathont first mo\inp; tlic Rcccncr, must now be 
taken as abrogated b} the new section winch prescribes two 
prerequisites for Ins application tz (i) proof of debt and 
(2) an unsuccessful appeal to the Rcccuer in the first instance 
1 tdc aho the notes under the hcadinc “ProLCil re” at pp 3^^ 
56, and under the hcadinq ‘‘Who i*> to niaV the anphcation” 
at p 328, ante See also fianri/al \ Ranglal, 6 N L J 47 19 

N L R 32 AIR T023 Nacr 97. Rai \ \anhe Mai, 

L R 6 A 397 AIR 1926 AH 20 8 q I C 157 , Gopahao 
\ Hiralal \IR 1935 Vac 225 St I C 246, Khusah Ram 
\ Bholarmal, 37 All , 252 28 I C 57 It ma> incidentally be 
pointed out here that a transfer of his pro iert\ effected b\ an 
insolvent is not neccssariK void as acainst <il/ persons Where 
neither the Receiver nor the insohenev Court challcnces a 
transfer, a prior cratuitous transferee from tiie insolvent will 
have no locus siaudi to challcnce it Ram Charan Lall \ 
Basdeo Safiai, 102 I C 92 

Procedure when Receiver is requested to move : 
When the Receiver is asked to challcnce an alienation, it will 
be hts dutv to give a formal notice to the creditor making the 
requisition calling upon him to substantiate his allegation A 
general notice asking creditors to prove their claims will not 
suffice A date should be fixed for inquiring into the bona, 
fides of the transaction impugned and notice of the same given 
to the creditors to come and object There must be an 
examtnatton of the insolvent and the creditors if anv, and if 
the Receiver finds the alienation to le fraudulent he must 
move the Court to set it aside W'hcrc the Receiver is not 
much impressed vvath its fraudulent character but a creditor 
wants him to take the matter to Coirt he can proceed to 
comply with the request upon taking an mdemnitv for costs 
from the importunate creditor^ Ananf/taMarm j»ia \ Ramastibba 
47 Mad , 673, supra Tlie costs of uiis cccsiful motions hv 
the receiver fall gmerallv on the parties 
Receivers’ liability for at whose instamt tlu. receiver acts and 
costs and damages arc not ordinanlv directed as against 

the assets in his hands see Re Suresh 
Ch Go^ee 23 C W’ V 431 When the Receiver seizes pro 
perties other than the insolvent s at the instances of the 
creditor, he is not himself liable to the true owner for damages. 
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the true owner may recover damages from the creditor goading 
on the receiver to action, see Btnda Prasad v Rani Chander^ 
:q ALJ 27/ (Brick Kiln case), folloumg Abdul Rahim \ 
Sital Prasad, 41 All 658 

Duly of Court The Insolvency Court is not only 
competent to entertain an application under this section but 
IS bound to enquire judiciall> into the matter when it is 
brought to its notice, A'lkka Mai v Marwart Bank Ltd , 151 
PR 1912 52 I C 18S As to the Court’s power to move 

riio molu in the matter, see Seth Sheolal v Girdharilat, AIR 
1924 Nag 361 78 I C 140 Vide under sec 53 under tlie 

heading “Jurisdiction of Court” at p 315, ante Kvidentlj, 
the creditor who applies for leave under this section has to 
make out, besides the two essential pre-requisites as to proving 
his debt and making an unsuccessful request to the receiver, 
a prtma facte case for annulment The matter of granting 
leave is certainly discretionary vvith tb6 Court, but discretion 
alvvajs means judicial discretion As leave should ordmanlj 
be granted where a pnma facie case is made out, it will not 
be proper for a Court to demand secuntj from a creditor as 
a condition precedent for granting leave If leave is wTongb 
refused bv a subordinate Court, remedj lies under sec 75 (1)1 
and if bj a Drstnet Court, the remedy hes under see 75 (3) 
55. [§ 38] Subject to the foregoing provi- 
sions of tins Act with lespect 
‘o the effect of insolvency on 
an execution, and with respect 
to the avoidance of certain transfers and pre- 
ferences, nothing m this Act shall invalidate in 
the case of an insolvency — 

(а) any payment by the insolvent to any of 

his creditors, 

(б) any payment or delivery to the insol- 

vent, 

(c) any transfer by the insolvent for valu- 
able consideration, or 

(rZ) any contract or dealing by or with the 
insolvent for valuable consideration ' 
Provided that any such transaction takes place 
before tlie date of the older of adjudication, ond 
that the person with whom such transaction tohes 
place has not at the time notice of the presentation 
of any insolvency petition by or ayainst the debtor. 
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This IS old «ec 3S and corresponds to sec 45 of the 
Bankruptcv Act, 1914 

Principle and Object of the Section We ha\e seen 
hou in«ol\ euc\ affects the antecedent transactions of the 
msoKent But this section gi\es protection to the transactions 
mentioned in the clauses (a) (b) (c) and (d) subject to the 
i'ToiiSo appended to the section and subject to the foregoing 
prozisions of the Act, for instance those in sections 51, 53 
53 54 and 54 \ It protects all transactions unless of course 
thej are in themsehes acts of tnsohcncy or fraudulent pre 
ferences entered into \snth the insoUent bs third persons for 
laluable consideration and bona fide in the sense that the 
transactions tooh place \\ ithout notice of the insoh encj petition 
Bhagvan Das \ Chatlan Lai 43 All 4-’" 19 A L J '’40 

6a I C “3-’ Cf Herbert \ Htggtns 95 I. J Ch 303 Re 
Bedham 69 I. T 356 It is meant to protect debtors who 
ha\e paid their debts to their creditors without knowledge of 
the latter s msohenci and its benefit must be given to persons 
who paj their debts after filing of msolvencj petition but 
before adjudication Onl arsa \ Bndtchand 6 NLJ 213 iq 
L R 144 AIR 1923 Nag 290 “3 I C 103 It should 

be observed that obviousK the doctrine of relation bad as 
enuoaated m sec 28 (7) has no application m the section 
but see /anafei J?a»n V Official Recener Coimbatore 78 I C 16 
Change in Law Under the repealed Act any of the 
transactions referred to in the aforesaid clauses could be pro 
tected if It took place before the date of the order of adjudica 
tion but under this section a new clause has been added 
11 — and that the person debtor The effect of this 
alteration is that in order to avail oneself of the benefit con 
ferred b> this section it is not eiio igh to show that the trans- 
action in question took place before the order of adjudication 
It must also be shown that the transaction was gone into bj 
the party claiming the benefit without the knowledge of the 
presentation of the insolvency petition 

Foregoing provisons The whole sei.tion is subject to 
Be pToztswns of if is Azl regarding (i) tie effect of insolvency 
on execution {2) the avoidance of certain transfers and pre 
ferences As to the effect of insolvency on execution see 
sections 51 and 52 and as to the avoidance of certain tran'sfers 
see sec 53 and for that of preferences see sec 54 The effect 
of subordination to the foregoing provisions is that this “section 
cannot give protection to a trai sfer which is in violation of 
the fundamental j rinciples of Bankniptcj law SI eoi ath \ 
Munsli Rail 42 All 433 18 A L J 449 55 I C 941 

The transactions contemplated b> tins sections are — 

(a) Payment bv the insolvent to a creditor 
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(t>) Pajment or delivcrr to the msoUent br any body 

Cf Re Rogers, Ex parte Holland, (1S91) S Morr. 
243 

(c) A transfer bj the insoUent for consideration 

(d) A transaction (contract or dealing) b}* or vntb the 

insoUent for consideration 

A transfer of Ins propert\ bi the insolvent to his wife oi) 
account of her claim for dower under the Mahomedan Law 
IS entitled to protection under cl (c) of this section, 
Naionnnijra v Abdxt Kadir, 20 O C* 295 43 I C 2S0 A 

transfer bi a debtor of his properties to a fen of his creditors 
for distribution among all his creditors pro rata is a transfer 
for valuable consideration vvnthm the meaning of clause (c) 
above Where an assignment is made in pursuance of a 
previous agreement, there is no fraudulent preference or 
fraudulent convevance, and the same mav be protected under 
this section See Re Daztex (1921) v KB 62S, distinguish 
ing, Re Holland (1920) 2 Ch 360 The undertalang h\ the 
trustees to distribute the assets is sufficient consideration for 
the transfer, which will therefore be enbtled to protection, 
Ofnctal i?ecfiTer of Tnehtnopcly \ Somasitndflrflm, 30 MLJ, 
4 tS 43 I C 6 o 2 As to what raaj or maj not ^ dealing, 
within the meaning of clause (d), see Ex Parte, Ptllers, 17 
Ch D 65 V , Jilmand v Ramehand, 29 Bom , 405 

Good faith essential It should be noted that tbe 
words 'bona fide ' do not occur in the section except m the 
marginal note These words occurred m all the earlier Enghsh 
Statutes, [Cf Butcher v Stead. (1S75) L R 7 H L 839 ) 
though not appearing in sec 49 of tbe Bankruptev Act of 
iSSv or its substitute sec 45 of the Act of 1914 and it has 
been held in England that the omission of these words from 
the present Act did not make any difference, Ra Slobodtnisk^ 
r X parte Moor, (1903) 2KB 517 , the same vacw should be 
taken in respect of the omission of these words from the present 
section, comp Mercantile VanL \ Mad Official Assic^ee 30 

"Mad 350 35 I C 942 The short notes on the case reported m 

43 Mad 23S in 41 Si L J 13 (Jour) seem not to be accurate 
The section protects only bona fide transactions and rot 
coUiisizc ones, (iSg6) z Q B 406, distinguished in Re Jukes, 
(1902) 2 K B sS Cf Ai/mpiji Cho^dhitry v Durga Charan 
22 CW X 704 

Voluntary payment This section docs not protect a 
xoluntary pavment bj the banknipt, (1901) 85 LT 3^4 
"\'’oluntar5 pavment” is one made spontancousU bv a person 
of his own accord and not (1) under pressure of demand bv 
creditors or »u) a possible dinger of prosecution A pavment 
rnide in the ordinary course of business is not voluntary, 
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Ratnsa^ &" Co \ Offictal Assignee, 35 Had , 712 10 M L T 

124 21 MLJ 920 II I C 769 

Notice The transacting party who wants to avail 
himself of the benefit of this section must not be tainted with 
the notice of the insoliency petition at the time of the trans 
action Notice perhaps includes all the different kinds of 
notice, namelj, (i) actual notice, (11) constructive notice and 
(m) imputed notice— See sec 3 of the Transfer of Property 
Act Thus, It has been held that a person who takes a transfer 
of the debtor’s propertj cannot claim the benefit afforded by 
this section, if he had notice of am circumstances that should 
have put him on enquirj. Ex parte Moore (1923) 2 KB 517 , 
see also Re DicLen, 46 L T 238 , Ex parte Rich Dale, 19 
Ch D 409 Also see p 117 Cf Onkarsa v Brtdichand, 
supra 

Proviso 1 Before the date of the order of adjudica* 
tion The order of adjudication relates back to and takes 
effect from the date of the presentation of the Insolvency 
petition, see sec 28 (7) , also RaUtal v Shudhtndra .4 C W N 
172 This does not mean that the order can be ante dated 
so it seems that for the purpose of the proviso the word date 
means the actual date Besides the effect of the proviso being 
to curtail the rights of a transferee it should receive a strict 
and hteral construction Cf Achambit Lai v Chhanga Mai 
32 I C 429 "The order of adjudication relates back and 
takes effect under sec 28 (") for the purpose of binding the 
insolvent and his creditors from the date of the presentation 
of the petition of insolvency But it takes effect retrospectively 
only to the extent laid down in the Act If the date of 

the order of adjudication referred to in sec 55 (old sec 38), 
be deemed to mean the date of presentation of the petition 
of msolvenc), secs 34 & 38 (now secs 51 8. 55) would 
become redundant and out of place ’ Ibid 

It should be noticed that no protection is given by this 
section to a transaction after the adjudication which operating 
to vest the property m the Receiver under sec 28 (2), pre- 
cludes all such transactions Cf Re ftvandas Jha-war 40 Cal , 
78 18 I C 90S , Raghunath Das v Sundar Das, 4^ Cal 7-> 

20 C L J 555 {P C 1 , Ram Bahadur v A ipnnji 25 Bora L R 
497 AIR 1924 Bom 49 73 I C 3-9 

Onus of proof Where a person claims protection 
under this section, the onus is on him to prove facts which 
will entitle him to protection, eg, that the transaction was 
for value and bona fide that is without notice of the bank 
ruptcy, Rc Senwim (1896) i Q B 411 Ex parte Rcvcll, {iSS:,) 
13 Q B D 720 (72SJ , Er parte Cartanght, (iSSi^ 44 L T S83 , 
Lv parte Schulte, (1874) 9 Ch App 409 y> 
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Reahsatwn of Property 

56. [§ 18] (1) The Court may, at the time 
of the ordei of adjudication or 
^Ap^mtment of re time afterwards, appoint 

a receuei for the propertj of 
the insolvent, and such pioperty shall thereupon 
vest in such receiver 

(2) Subject to such conditions as may be pres 
cnbed, the Court may — 

(fl) require the receiver to give such seciirit> 
as it thinks fit duly to account for 
what he shall receive in respect of 
the property, and 

(6) by general or special order, fix the 
amount to be paid as remuneration 
for the services of the receiver out of 
the assets of the insolvent 

(3) Wheie the Court appoints a receiver, it 
may remove the person in whose possessoin oi 
custody any such property as aforesaid is from 
the possession or custody thereof 

Provided that nothing in this section shall be 
aoomed to authorise the Court to remove from the 
possession or custody of property any person 
whom the insolvent has not a present right so to 
remove 

(4) Wheie a receiver appointed under this 
section — 

(u) fads to submit his accounts at such 
periods and in such form as the Court 
directs or 

fads to pa> the balance due from him 
thereon as the Court directs, or 

(c) occasions loss to the property by Ins 
wilful default or gross negligence 
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the Court IIn^ direct his piopcity to be attached 
-and ‘^old and may applj the proceeds to malro 
good an\ balance found to be duo fiom him or any 
loss so occasioned bj him 

[New] (5) The provisions of this section shall 
apply so far as may he to interim receivers 
appointed under section 20 

The Section This is section iS of the Act of 1907 Its 
•object IS to empower the Court to take charge of the insol 
^e^t’s properti upon adjudication for the purpose of securing 
fair distribution of the insoKents assets among hts creditors 
and as the Court cannot possibK act itself provision is herein 
made for the appointment of a Receiver A Receiver is there 
fore the hands of a Court sec Afawik Lai v Sarat 22 Cal 648 , 
Hanscsjur v Rahhal Das iS C W N 366 Louis Dreyfns 
& Co \ Jan MoUaincd 49 I C 421 In everj system of 
law the term mav van. but in all there is an official be he 
called an assignee or trustee or bv anj other name and that | 
offinal is bj force of the statute invested in the bankrupt’s 
property But the propertv he takes is the property of the 
bankrupt exactly as it stood m his person with all its advan 
tages and all its burdens ’ This is one of fundamental { 
principles of all arrangements for the realisation and distribu 
tion of the bankrupt s property Shcobaran Singh v hulsum 
«n nissa 49 All 367 31 C W N 853 (857) PC It should | 
be noted that an tntenm receiver is appointed under sec '’o 
for the protection or Presenatton of the insolvent s estate and 
a receiver, is appointed under this section for the reahsaiton 
of the same Cf Madku Sardar v Kshitish Chandra 4-’ Cal 
289 30 I C 8-’ , Jjon Lord Ct Co v Vtrbhandas AIR 
i9'’4 Sind 69 76 I C 380 

The language of this section is comprehensive enough to 
confer jurisdiction upon the Insolvency Court to direct that 
possession of insolvent’s property be given to the Receiver 
Kochu Hlahomed v 5 anfeoraZinga 44 Mad 524 4 ° M L J 
219 62 I C 495 In rcahsmg the assets of the insolvent the 
Court should follow the procedure laid down in this Act and 
should not follow his own whims So where a Court without 
making an order of adjudication or appointing a Receiver 
directed the debtor of the insolvent to pay into Court the 
money owing from him to the insolvent the procedure was 
held not to be in accordance with this Act Ganpat v Amnta 
44 I C 537 The Court can always direct an administration 
inquiry bj the Receiver for the purpose of getting information 
and deciding what action should be taken /oy Chandra v 
Mahomed Anitr, 22 CWN 702 
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Sub'section ( 1 ) Receiver* appointment and removal 
The Rcceucr ma^ be appointed at tbe 
Receiver ma> be ap- time of the order of adjudication or at 
po nted at any time anj subsequent tittle A, mere lap^^e of 
aftenrards <:e^cn >ears after the order of adjudica 

lion IS no RTound for refusing to appoint 
a Recci\er to the insolvent s propertv Horo Mohun v Mohan 
Das 39 C L J 4j 9 AIR 1924 Cal 849 S3 I C j6o \\c 
have seen that upon adjudication the insolvent’s property vests 
in the Court when there is no Receiver see sec 28 (2) So it 
follows that if a receiver is appointed at a time subsequent to 
the order of adjudication the property first vests in the Court, 
and when a Receiver js appointed it then vests in the latter 
as an ofFccr of the former also see sec 2S ('•) and sec 5S It 
seems that a Receiver cannot be appointed m respect of a fart 
oiil} of the insolvent s propertv N N S Chetty \ Dahff of 
Distncl Court 4 Bur LJ 5t> AIR 19-5 Ran 224 89 I C 
61 No set form of words is necessary for the appointment 
of 1 receiver see Sanl.aranara\an Ptllat v Rajatnani, 47 Mad 
462 (4-4) 

The section does not say who is to be appointed a Receiver^ 
One of the creditors may be appointed a receiver Jhabba 
V SlitbC/araM 39 All 159 lint see Chandt Parshad \ 
hunlu L R 3 A S5 where it is held that the Court has no 
power to appoint a creditor of the insolvent as a kind of Receiver 
to realise the insolvent 9 property and pay the money into Court 
As to whether a stranger or a party to a proceeding is a fit 
person* to be appointed see Allen v Lloyd 12 Ch D 44i 
In re Marttn 1 Q B D 34 For an instance of a Deputy 
being appointed a receiver sec A N S Chetly Firvi v Bathff 
of District Court 4 Bur LJ 56 AIR 1925 Rang 224 
I C 61 As the discharge of a receiver’s duty involves a fair 
knowledge of the law it is desirable that a gentleman of 
training should be appointed Cf Kunja Behan \ Madhu 
Sedan so I C 117 (All ) Also see the provisions of 0 
rr I 4 of the Code of Cml Procedure iqoS which may h® 
applicable when not contrary to or inconsistent wath the prova 
sions of this Act because sec s of the Insolvency Act has 
mended the adoption of the procedure of the C P Code subjert 
to the provisions hereof «ce also Jagal Tarini v A'aba Go/’aj. 
31 Cal O', s CLJ •'"o \ person related with the 

vent should not be appointed n receiver, ns it is not evpcctcii 
of liiin to act inipartiallv Ic iMiib (189}) •' Q R 
I flic ol ject of the appointment is to have the insolvent s assets 
1 rrflfijfrf through the receiver and not to provade for the deter 
Imiiiatinn of disputes as to title between the insolvent and thiru 
parties MaddiI>oti v Gandrat-pii 4-1038 '•iMLT 106 
(191S) M W N’ 4-9 Read also the extract quoted from 
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■‘Ninrh's 03*^6 at p 367, aiifc The Court cannot 
delegate judicial functions to the Rcceucr, '^«dc at p ^36, anJc 
Cf also Hamida Rahaman \ Jamtia IChatun, 34 C L J 123 
The Reccucr too cannot entrust or delegate his duties, to 
another, /ja!a;i \ Ramchawdra, 19 Bom 660 The power of 
appointment carries with it the power of removal , therefore 
both appointment and removal of Receivers are m the control 
of the Court, Official Receiver, Tanjore v Nalaraja Sastrigal, 
46 Mad, 405 44 MLJ 251 (1923) MWX 213 AIR 

(1923) Mad 355 72 I C 225 There is nothing in this section 
or in R 12 of the Rules framed b> the Madrai High Court to< 
prevent the Court from removing the Official Receiver and 
appointing a special Receiver in his place. Ibid , but good 
reasons should be shown for the purpose, Ibtd, 

The Receiver is not however a Court, but is a mere officer 
of the Court through whom the Court 
His status retains custod> or control of the insol- 

vent’s propertv, Basodi v Mahanand, 
42 I C "99 sc 13 N L R 210, see Halsbury’s Lawr 0/ 
England, Vol II, Art. 88, p 56 Deardsell & Co v Abdul 
Gunm, 37 Mad 107.se iiMLT 391 14 I C 593 (1912) 

M W X 536 As an officer of the Court, it forms no part of 
the receiver’s (or the Official Assignee’s) dutv to prefer fruo 
lous claims unsupported b> reliable evidence or to transfer them 
to others and thus promote unnecessary and useless litigation, 
ChocKalingam v Seethai Acht, SS I A 7 6 Rang 29 (1928) 

MWN 20 32 CWN 281 47 CLJ 136 30 Bom LR 

220 26 A L J 371 S4 M L J 88 AIR 1928 P C 252 107 
I C 237 Whenever necessary, the Court can direct the 

Eecener to inquire into specific matters and report to him for 
his own information, Satya Kumar v Manager, Benares Bank 
Ltd , 22 C W N 700 , cf Twist Ram v Mahomed Araf, AIR 
1928 Xah 738 109 I C 373 For certain purposes the 

Receiver’s report maj be used as evidence, see sec 42 (2) 
Cf also sec 38 (4) , Chinna Meera v KHmaracliakrazartht, 36 
I C 906 But such report is no evidence to support a conviction 
under this Act , see Nanda Kishore v Stiraj Mai 37 All 429, 
sc 13ALJ 642 29 I C 998 , see also Haniiar V Moheshnr 

18 C W N 692 27 I C 199 Though the Receiver takes the 
estate for the benefit of the creditors, still he is not their repre- 
sentative, anh fuere is no privitj "uetween fhe 'latter and ‘bim 
Therefore, the creditors are not bound b> the decision m a suit 
though the Receiver was a party thereto, Louis Dreyfus & Co 
V Jan Mahomed 49 I C 421 The effect of representation of 
the insolvent’s estate b> the Receiver is that so long as the 
Receiver is there no individual creditor out of the general bodj- 
of creditors can participate m the litigations concerning 
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insoKent estate , jf anj individual credi 
Difference between has anj complaint he must in the 
Kccener in insohencj first instance look to the Recei\er for 
and an ordinary Re- redress, it IS onJ> nhen the Receiier 
cei\er m action declined to move in the matter that 

the creditor has locus standi to proceed 
himself, Jhabba Lai \ Shtb Charan, 39 All, 152 15 ALJ 
I 3/ I C 76 The position of a receiver in bankruptci is 
different from that of 1 rccei\er appomted in an ordmarj civnl 
suit, /huTita Lot \ AaraiH, 30 C L J 515 Cf 5 an( Prosad \ 
Shcodiit, 2 Pat ,724 AIR 1924 Pat 259 77 I C 589 , 
Maharana Kunuar v David, 21 ALJ 
Is permission ncces 373 AIR 1924 All 40 Sulaiman J 
sar> to sne a Receiver’ has thus Riven his reasons in Maharana 
hiinwar v Davtd “A Receiver ap 
pointed under the C P Code merely holds the estate on behalf 
of the Court The estate does not vest in him, nor does he in 
anj wav represent it Leave of the Court is necessarj m order 
that bj impleading him the estate maj be bound , wnthout leave 
he represents no bodj , after leave he represents the real 
bencficiarj A Receiver under this Act holds a different capa* 
citj altogether He is more than a mere officer of the Court, 
the insolvent’s estate vests in him He alone, and no one else 
represents the estate He therefore is the proper party to be 
impleaded in the action Ko leave is accordingly necessarj* for 
Slung him,” vide also under ^c 59 A Receiver is a ^blic 
officer vvnthm the meaning of sec 2 (17) of the C P Code, 
therefore he cannot be sued without a previous notice under 
*'ec 80 of thit Code, De Siha \ Govtnd Balaxant, 44 Boni , 
S95 22 Rom , L R. 987 55 I C 41Z , alsoMurari IM v Da‘id, 
47 All 291 air 1925 All 241 22 A L J 1116 84 I C 739 
(\I 1 ) but sec Shif't’ers & Co \ David, cited at p 39 z» 

Cf in this connection the following cases, Dhagchand Z?aC“»w 
V Sccrclarv of Slate, J2 C W N 6 t, P C , Radharani \ ‘ 

Sarcar 34 C X 671 A sanction granted bj the insohenej 
Court to file a suit is not tantamount to a notice to the Receiver 
within the meanint* of sec So, C P Code, *U«ran s 
supra Cf pHrnav Radharani, S A 2316/28 decided on 23*7 3 ° 
Vffet — thfs Act, ss seca ss .5 rccai-er is a.f[Poinled 
the uisoIvciU’s propertv vests in him by operation of Hw, 
no vesting order IS iiccessarv Cf Re Calcolt (1S9S) 2 Ch 400 
The Madras High Court has however held that in the case of an 
0 /ncial Receiver, who becomes the Receiver in the cn«c uv 
v^rtuc of sec 57 (2), the Court should formallj pass an order 
appointing a Receiver under this section and should not treat 
the properties as autonnticallj vesting in the Official Receiver 
as soon as the order of adjudication is made, (f/ficial Receiv^ of 
Tnehinepoly \ Somasundarant, 30 51 L J 4*5 34 I C 602, 
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a SanLann \ -ivjancyulu 50 JHtl i ^5 (I* B ) , Sankara 
»l^Ira^aHam \ Rfl;ania>ii 47 Mad 462 46 MLJ 3*4 AIR 
10 4 Mad Sio Si I C 106 Ranta$ami \ Miihusamta, 48 I C 
>>b 41 Mad Q’^ , I iffci/iM/ra Padayacht ^ Ro«»iwsaanii, 41 
MLJ 19. 1 MW \ 243 62 I C ^96 Or m other uords, 
an e'^press \esling order is necessar> for the Oj^ciaf Reccner, 
and r\ithout it he cannot deal with the insohcnt’s estate, 
ka ah Sankar \ Turlapatt 46 MLJ 1S4 (1024) M N 

19S 19 L W 450 I R 1924 Mad 461 “S I C 294 , and 
a sale of the estate h\ the Official Recencr without such an 
■order does not pi\e the \cndce am title, MH/hwinauu 5 raniur 
\ Somoo kandiar, 43 Mad , £69 39 M L J 43S, — (dis>tinpuished 
in Sybbah /Inar ^ T S Rantas~j.atm 44 Mad 547 jo M L J 
209 62 I C 346) So, m the absence of a special order of such 
appointment a purchaser from the Official Receiver does not 
Ret a \ahd title to the propertj purchased, see 39 MLJ 22 
Inotes) . Cf Uasaxa \ Garapalt Aamrim/iiiht, 51 

L J 529 ^ I R 1927 Mad I (F B ) Where the Official 
Recetter has sold the tnsohctit's propertj before an order vest- 
ing it m him IS made, the sale can be retrospectively validated 
bj a subsequent v estmg order, karastmudu \ Basa a SanUdrdu, 
47 MLJ 749 00 LW 946 AIR 1925 Mad 249 85 I C 
439 The principle of rafi/icafioit b> the Court of the act of its 
agent or the pnnciple of see 43 of the Transfer of Property Act 
will apply in such a case, Ibtd see Uasaxa Sankaran v 
Anjaney ulti, so Mad, 135 (F B ) Cf Sankaranarayanam v 
Rayamani suPra Cf Subbah ^lyar v Rama Suiam>, 44 Mad , 
547 40 MLJ 209 62 I C 346 The Receiver, from the 

moment the insolvent’s estate vests in him represents the 
general bod> of creditors and ought to protect their interests 
If m the CNcrnse of his discretion he thinks it unnecessary to 
appear in order to do so, but finds that a particular creditor 
thinks an appearance necessary, the proper practice for hun* is 
to obtain an indemnitj bond from such creditor and to earn 
cn the contest, recovering his costs from him in case of failure, 
Kutnarappa \ MurttgoPpa 36 I C 771 (Mad ) It is only the 
insolvents interest that vests in the Receiver and not his co- 
sharer’s, San'iyari v Asntosh^ 42 Cal , 225 Palamappa \ 
Official Recetxer, Trichtnopoly, 3S I 0 610 32 ]SI L J 84 2c 
L T 334 4 L W 5 * As a mere attachment does not create 
anj interest m the attached proper^, the effect of vesting of the 
insolvent’s property under this section is in fact to cancel U| 
attachment thereon See Dambar Singh v Munwar AH, 

40 All ,86 15 A L J S77 43 I C la^. 

Vesting relates back It is needless to mention that bj reaaOQ 

of sec 28(7), the vesting of the propertjjf 
in the receiver shifts back to the time of the presentation of 
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insolvency petition, see Tulst Rant’s case and Sheonatk’s case^ 
cited at p 202, ante 

If the Receiver abandons any part of the insolvent’s estate- 
as worthless or imrealisable it will revert to the insolvent, who 
will then, upon discharge, be entitled to alienate it, Sheonandan 
V Kashi 39 All , 223 15 A L J 79 . 37 I C , S/S 

Sub’seclion ( 2 ) ; Subject to conditions. See the 
Rules “Prescnbed” means prescribed by rules nnde under 
sec 79, see sec 2 (i) (c) 

Security The Court can ask for sccuritv from the 
Receiver and if the order of appointment is made subject to 
the latter’s furnishing security, the appointment is not complete, 
so far as it affects third parties at an> rate, until the secunt> 
IS given, Edwards v Edwards (1876), Ch D 291 But when 
the Receiver furnishes security the order of appointment relates 
hack to the time of its pronouncement. In re Watkins (1879) 
13 Ch D 252 Where there is no direction as to secunt>, the 
order of appointment takes effect from the moment it is made 
Morrison v Shernc 1889, 60 L T 588 

Receiver’s remuneration should be fixed by the Court, 
Prokash v Adlam 30 Cal , 696 (698) This follows logicallv 
from the fact that he is a servant of the Court, Mantek v 
Surrut Cooinan 22 Cal , 648 So a Receiver cannot receive any 
remuneration from any one else , similarly, a promise to paj 
the salary of a Receiver without the sanction of the Court will 
not bind the promisor, prokash v Adlam, 30 Cal , 696 Anv 
secret understanding for remuneration between the receiver and 
an> party amounts to a gross fraud on the Court and renders 
the parties to the agreement liable for contempt of Court, Mantck 
V Surrut Cooman 22 Cal 648 (656) As to the amount of 
the remuneration the Court has a discretion m the matter Cf 
Rc Wayman (1889) 24 Q B D 68 The remuneration is gene- 
ralli calculated by the method of percentage or comnussKm , 
but the Court has jurisdiction m its discretion to fix a monthly 
payment in lieu thereof It must be paid out of the insolvent s 
estate, and the legal representatives <annot be made pefsonaU} 
liable, SriPat Singh v Ram Samp 76 I C 583 A Receiver 
has a hen for his percentage or remuneration on the nett assets 
remaining after pajment of all cliarges Mahadev v Kuppu 
^suamt 15 Mad 233 Once the Receiver has collected the 
assets he is entitled to bis percentage or commission thereon, 
mid this right is not defeated bj subWquent annulment of the 
adjudication order Cf Official Assignee v Ramhnga 8 JIad , 
"9 Under r 16 of Ch XXIII of the Jfnnual of Circulars 
issued by the Bombaj High Court, the remuneration of a 
Receiver (other than an Olhcial Receiver) should not be fixed 
at a rate exceeding 5 p c of the amount of dividends, Jorapuf 
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A Vcnlates Bahant Josht, 27 Bom LR 1116 AIR 1925 
■Bom 472 90 I C 656 The Court wnll not be justified in 
directmg pa^ment at the rate of 5 p c on the whole amount 
realised, /bid In the case of a mortgaged propert} , the 
Receiver will get his commission on the value of the equity 
-of redemption and not on the sale proceeds of the entire property 
-as It is ofil) the equitv of redemption that vest m him , Sridhar 
•V Aivtaram, 7 Bom , 455 , Sndkar v 12 Bom , 272 , 

Sheora} v Go«ri Sahay, 21 All , 227, Re Official Assignee's 
Commission, 36 Cal , 990 — relied on m Chetiyar Firm v Hla 
Bu, 5 Rang 623 AIR 1928 Rang 21 106 I C 200 , 15 JIad 

233 , JorapuT V 1 cnkales Dahati supra The Receiver gets 
-a percentage onlv on the balance remaining after the pajraent 
■of the mortgage amount, Goztnda v Abdul Kadtr AIR 1923 
Nag 150 , K P S P P L Firm \ C A P C Firm, 7 
■Rang 126 AIR 1929 Rang i68 117 IC 582 Comp 
Official Assignee of Calcutta v Ramratan, 54 Cal 317 AIR 
1927 Cal 529 102 I C 539 

Sub'Sect. ( 3 ): Power to remove person m possession t 
The provisions of this section are somewhat analogous to those 
•of 0 XL r I, subsections (1} (b) and 2 So in construing 
■the words of this sub»section cases under the said rules of 
*C P Code ma> profitably be referred to This sub section 
•empowers the Court, where it appoints a Receiver, to remove 
any person, m whose possession or custodj any property of 
"the insolvent is, from the possession or custody thereof, pro 
vided the insolvent has a nght to remove him Bansktdhar v 
•Kharagjtt, 37 All, 65 12 ALJ 1273 26 I C 926 The 

language of the section is comprehensive enough to confei* 
jurisdiction upon the Insolvency Court to direct that possession 
x)f insolvent’s property be given to the Receiver, Kochii Mahomed 
V Sankaralinga, infra. This clause however does not authorise 
the removal of a person who claims adversely to the insolvent 
or whom the insolvent himself could not remove without the 
aid of legal proceedings, Ntlmoni Choudbiiry v Durgacharan, 
22 C \V N 704 46 I C 377 This is indicated b> the proviso 
to this sub-section, which limits the Court’s power to persons 
■whom the insolvent has “a present right to remove ” 
Obviously, therefore, this sub-section cannot confer junsdiction 
over a person against whom the insolvent has merelv a nght 
enforceable b> a suit Maddipott v Gandrapu, (1918) M \V N 
479 S L R'" 13d 24 M L T rod 47 I C lo-S 11 here fhe 
person in possession claims adversely to the insolvent or asserts 
that the insolvent is not entitled to present possession or in 
-other words, where there is a dispute as to the insolvent’s title, 
the Court has no power to proceed under this section, 
•Chittammal v Ponnusuamt, 49 Mad 762 50 M L J 180 

1(1926) "M W N 121 & 172 AIR 1926 Mad 363 92 I C 57' 
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Even ^vhen such a person holds the property under a transfer 
which IS voidable under sec 54, the Receiver cannot remove 
him until the transfer is actual^ annulled, N N S Chelty 
\ Bailiff of Dist Court, 4 Bur L J 56 AIR 1925 Rang 
224 89 I C 61 The restriction on the Court’s power to 

disturb possession under this sub section has reference to cases 
where owing: to the act of the insolvent the propertj is under 
a lease for a particular period or is under a usufructuary 
mortgage or the like, Kochu Mahomed \ Sankaralingani, 44 
Mad 524 40 M E J 219 (1921) M W N 236 14 L W 505 
62 I C 495 Before ejecting a person under this sub section 
the Court should act with the judicial caution of a Civil Court, 
94 I C 506 (infra) and hold a regular tnal as it does in an 
original civnl case, BanrJitdliar v Kharagjit, 37 All , 65 12 

ALJ 1273 26 I C 926 Or, in other words, proceedings 

should be taken under sec 4 of the Act, Chttlammal \ 
Ponnusuamt supra vide also under sec 4, ante It is however 
not the duh of a Receiver to enquire into the title of third 
parties and the Court cannot delegate an enquirj’ regarding the 
matter to him, Hanitda Rahaman \ Jamxla Khatun, 34 CLJ 
123 Before taking action under this section the Court should 
appoint a regular Receiver as distinguished from an tnienm 
Receiver, Gobardhan Das \ Jagat Naratn (1926) Pat I34 
AIR 1926 Pat 291 94 I C 506 WTiere some of the 

insolvent’s properties are sold awaj, after adjudication and the 
appointment of a Recener m execution of a monev decree it 
is competent to the Receiver to make an application under this 
sub section to the Insolvency Court for annulment of the sale 
i and for dcliv erj of possession of the properties from the auction- 
purchaser Official Recei.er, Pinncxelh v SanKaraltnga. 44 
, 524, also called Kochu Mahomed's case (supra) If the 
creditors WTongfully induce the Court to make ov cr iiossession 
of a property (belonging to a stranger) to the Receiver on the 
allegation that the property in question reall> belonged to the 
debtor, the> are legally liable for damages to the real owner, 
Brtnda Prasad v Ram Oia«dro 19 A L J 277 — following. 
Abdul Rahim v Silal Prasad 41 AU 658 This subsection 
IS not limited to the case of an application bv the Receiver, 
but applies equally to an application bj a purchaser from the 
Receiver for debver> of possession, Rama Sirnnu v O/Sev®’ 
Rccener Madura, 45 Mad 444 42 MEJ 185 15 L W 

27V (1922) Jf W N no 65 I C 394 AIR 1922 Mad I47 
Under this sub-section, the Court is competent to order 
that the pTopert> of the insolvent should be placed in the 
possession of the Receiver and to enquire whether the property 
IS in reality m the possession of the insolvent and whether the 
Receiver is entitled to obtain possession of it When d sale 
of the insolvent’s property is a mere benami or sham trans- 



Sec 56 ] 


THE PROMNCUL INSOL\ENC\ ACT 


375 


action, the Reccncr can claim pos<«cssion of tlie properti with- 
out settini; a^de the sale, Jagrtil* \ Rarcnnand, 3g All , 633 , 
40 I’C j73 , is a L J 73S But it <ccms tint where all the 
outward formalities of a sale, such as registration, deluer} of 
possession etc ha\c been complied with, the Receiver cannot 
get possession of the propertj without taking proceedings 
(under secs 53 & 54) for setting aside the silc, A A Chetty 
Finn \ Bailiff District Court, 4 Bur I, J s6 AIR 1925 
Rangoon, 224 S9 I C 61 The IiisoUcncj Court can reduce 
to the possession of the Receiver, a property which has been 
sold awaj in execution at the instance of the insolvent’s creditor 
subsequent to his adjudication /voeltu Mahomed v Sankara 
Unga, 40 AI L J 219 (1921) MWN 216 14 LW 505 62 

I C 405 The restriction of the Court •> right to disturb 
possession under the proviso to this section has reference to 
cases where owing to the act of the insolvent the propertj is 
under a lea'e or usufnictuarj mortgage or the like llbid) To 
give power to the Receiver to collect rents maj amount to 
removal of the person m possession, AIR 1925 Rang 224 
8g I C 61, iuf>»a 

Order under sub*sec. (3)— not final As the power 
conferred bj sec 4 is subject to the provisions of this section, 
the decision of a Court incapacitated In the proviso to sub- 
sec (3), cannot finallj determine the rights of the parties, 
ChiUammal v Ponnusu,antt 49 Mad 762 50 M L J 180 

(1926) M W V 121 AIR 1926 Mad 363 92 I C 573 Or, 
in other words, by reason of the proviso to sub-sec (3) the 
Insolvency Court, notwithstanding the provisions of sec 4, is 
powerless against obstruction based on independent title 
CThetefore, in such a case it wovild be mere waste of time to 
adjudicate upon questions of title and it would be expedient 
to have those questions decided in a regular suit,) Oj^cicrZ 
Receiier, South Arcol v Perumal Pillat AIR 1924 Mad, 
387 79 I C 322 

Limitation for obtaining possession There is no 
limitation for a Receiver obtaining possession of the insolvent’s 
propertj (vested m him) at any time between the date of 
making the order of adjudication and the date of its being 
annulled, Bala Krishna v Veeraraghava 45 Mad 70 41 

L J 334 (1921) MWN 775 14 LW 134 yide also 

at p 162 

Appeal An order under sec (3) is not appealable to 
the High Court as of right, but only b\ leave (see sec 75) 
winch will be granted onlj where there is a (juestion of general 
importance or of principle involved in the case Abdul Ghant 
\ Sahtra, 28 Punj L R 141 Comp in this connection 
Rouland Hudson v Morgan 11 C W N 654 q C L J 563 
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Sub-sec. (4): Court's Control over Receiver.: This 
sub section contempla*^es some of the delinqueuaes that a 
receuer ma} possiblv be guilt> of, and empowers the Court 
to inflict suitable punishment on a delinquent Receiver But 
this sub-section is not exhaustive Clauses (a), (b) and (c) do 
not enumerate all the offences that a Receiver may commit, 
and selling the Receiver’s propertv is not the only punishment 
that the Court can mete out to him From this clause it 
should not be supposed that the Court cannot dismiss the 
Receuer The power of appointment carries with it the power 
of dismissal, Ra»i Chandra v RaUial, 17 C W N io45 

As to who IS to bring the delinquencies of the Receiver 
to the notice of the Court, the section does not say anything 
A Receiver is an officer of the Court , so, if he acts m excess 
of his authority it is competent even to a stranger to bring 
that fact to the notice of the Court which has inherent powet 
to make an appropnate order so that the stranger may not b« 
prejudiced b> an unlawful act of the Court’s own officer, 
Hansessur Chose v Rakhal Das iS CWN 366 iS CLJ 
359 20 I C 6S3 Cf Data Ram v Deohnanda^ i Lah 307 
58 I C 6 Cf £* parte Cachrane L R 20 Eq 282 , SearU 

V Cheat, 25 Ch D 773 , Re Rasul Huzt Cassum, 13 Bo® 
LR 13 The Court has powers of supervision over the 
Reccu er and can direct him to act or not to act in a particular 
manner -1 anasht v Muthu Karuppan 34 b J 3^9 44 
I C S85 The Receiver can apply for instructions to the Court 
whenever necessary Re Ttrlhadas iVnthumal 6 SLR ''86 
19 I C 920 But he should literally carry them out, Trenchard 

V Same (1918I 1 Ch D 423 As to the Court’s power to 
interfere vvith regular or improi>cr sales bv the Receiver, '=ee 
Raj7ib/iadra Chetty v Romanranu Chetty, 44 MLJ 2S4 "3 
I C 375 OrdmariU the Court will not interfere vvith the 
act of the Receiver unless it is utterlv unreasonable and absurd 
Ex parte Lioyd (18S2) 46 L T 64 Entenng into secKt 
agreements with the parties without the knowledge of 
Court, IS reprehensible il/anicHal v Saratlumari 22 Cal 64 

Receiver if a Court The Receiver is a mere officer 
of the Court, fiansesstir v Rakhal, tS CWN 166 , 
Dreifus & Co v Jan Mahomed, 49 I C 4'’i , Monmohori ' 
Hemanla 23 C L J 553 Prrtht Nath \ Basheshar, 6g 1 C 4^3 
There is no provision in the Act to support the view that a 
Receiver appointed under the Act is himself a Court, Dasodi 
\ I ala Mahanand 13 N L R 210 Cf Beardsell & Co ' 
Abdul Gunm 37 JIad , 107 Cousequentlv it has been held 
that Art 13 Sch I of the Limitation Act, docs not 
a suit to set aside a Receiver’s order, 13 NLR 210 The 
' Receiver is not i judicial officer and has no jurisdiction to 
mike anything in the nature of a judicial inquiry, A’l/wc”* 



5 EC 56] THE TKOMNCHL IN'.OI.\ENC\ \CT 377 

Choudhury \ Durga Charan, 22 CWN 704 (706) 46 I C 
377 As be IS not the Court, see 5 h'ls no application to the 
acts done b\ him, because tint section onls applies to proceed 
mgs m Court, G«n/a/>nnt \ 41 Mad , 440 42 I C 

525 6 LW 624 (1912) MWN S5- 

Conlempl of Court . 'Though the Receiver is not a 
Court still an interference with liis works amounts to a con 
tempt of Court Sec sec 50 (6) of the Bankruptej Act, 1S83 , 
Rc Mead L R 20 Eq 282 The Receiver being an officer of 
the Court the Court wall protect its agent against all distur- 
bances Dtnoiiatli \ Hogg 2 Hav jOj Cf 11 tlhnson v 
Gangadhar 6 B L R 4S6 Ml persons holding the insolvent’s 
nionejs and securities are bound to make them over to the 
Receiver and a refusal to do so renders them liable to be 
punished for contempt of Court Resisting a Receiver m 
taking possession of the insolvent’s propert\ amounts to a 
contempt of Court Sassffn v Moosayt 9 I C 4S5 (Smd) The 
mere appointment of a Receiver operates as an injunction 
against all meddlesomeness V«/iami«ad Zn/jirnddin v Md 
\uTuddin 21 Cal Ss It is competent for the Receiver him 
self to complain of the contempt and ask for a rule Gm v 
’Woogra Mohitn 28 Cal -90 The person guilt> of contempt 
maj be punished bt being committed to prison or being made 
to paj the costs and compensation for his improper conduct, 
Cf Re II ilfidm TayUr 26 CEJ 345 
Powers of High Courts The High Coirts in India being 
«ad Chief Courts superior Courts of Record possess the 

power of enforcing obedience to their 
orders by attachment of propertj Hassanbhoy v Couosji 7 
Bom , I Nainahoo v Naroltamdas - Bom 5 The power 
to punish for contempt is inherent in the very nature and 
purpose o£ Courts of Justice Re Atnntabazar Palrtf a, 45 Cal , 
i6g 21 CWN 1161 26 CLJ 459 (SB) The power of 

the High Court to imprison for contempt is irrespective of the 
Indian Codes Surendranath Bancrje \ Chief Justice of Bengal 
lo Cal, 109 (PC) Cf Martin v f aurence 4 Cal 655 

Before the passing of the Contempt of Court Act fXII of 1026) 
It v%as held that the High Court had no jurisdiction to punish 
an offence m relation to a proceeding m the mofussil Courts 
inasmuch as its power of supenatetxdence did not impR any 
Power of protecting those Courts Goternor of Bengal v 
Mottlal Ghose 41 Csl i- C W N 18 CLJ 4';2 

jDiti/endra Krishna v SurendTanatb i’ C\^ 'v But that 

Act has conferred power on the High Courts and Chief Courts 
to punish contempts of subordimte Coirts with simple imprison 
inent for a term not exceeding six months or wTth fine not 
exceeding Rs 2 000 or with lioth— see “cc v of the Act This 
Act does not appl\ to cases of contempt falling within tl^^ 
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scope of sec 


Po^er of 
Courts 


228 of the Indian Penal Code As to the power 
of the District Court to commit for 
jji . contempt see Kochappa v Sacht De^t 
26 Mad , 494 For procedure vide 
Chapter XXXV of the Criminal Pro 
cediire Code 


Sub'sec ( 5 ) Interim Receiver The provisions of 
this section will apply, so far as practicable to interim Receivers 
appointed under sec '*0 [Cf Subramama Atyar v Dhara 
ptiram (192S) M W N 216 AIR 192S Mad 454 ] It will 
be seen that the provisions of section 59 have not been like 
wise extended to them So an intenvi receiver cannot be 
made a partj to a legal proceeding under sec 59 (d) See Rr 
Hunt I B H C R 251 For th 
Regular Receiver difference between interim receiver an< 

Int.r.m Rtctiver ^ receiver, see Ram Saraa V 

SttapTOsad 58 I C 78; (Pat ) and thi 
notes sec 20 at pp 120 lai ante The fundamenta 

point of difference between the two is that an tntenm receive! 
IS appointed for the preservation of the estate pending acljudica 
tion whereas the other one is apiminted for the realisation ol 
^e estate after adiudication Cf Madhti Sardar v Khiitsl 
CftaJiara 4a Cal 289 supra Lyon Lord & Co v Vtrbandas 
AIR 1924 Sind 69 76 I C 380 Amnia Lat v Naratn 

Chandra 30 C L J 515 


[§ 19] (1) The Local Government ma\ 
, appoint such persons as it 

oiTciai Rec«vers^^^'^’°* thinks fit (to be Called “Official 
Receivers”) to be Receivers 
under this Act within such local limits as it may 
prescribe 


(2) Where any Official Receiver has been so 
appointed for the local limits of the jurisdiction 
of anj Court having jurisdiction undei this Act 
ho shall be the receiver for the purpose of every 
order appointing a Receiver or an internn receiver 
issued by any such Court, unless the Court for 
special reasons otherwise directs 


(3) Any sum payable under clause (b) of sub 
section ( 5 ) of section 56 in respect of the services 
of an Official Receiver shall be credited to such 
fund as the Local Go\emment may direct 
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(4) Every Official Receiver shall receive such 
remuneration out of the said fui^ or otherwise as 
the Local Government may fix inlhis behalf, and 
no remuneration whatever beyond that so fixed 
shall be received by the Official Receiver as such 

This IS section 19 of the Act of 1907 and makes provision 
for the appointment of an Offiaal Receiver, and such an 
appointment, especiallv in the larijcr towns, is necessitated b} 
the fact that it is not easv alwavs to find out private persons 
suitable m all respects for the duties of Receivers 

Sub-sec. ( 1 ) The power of appointing Official Receivers 
IS an optional power (as is clear from the use of the word 
‘may’) which can be exercised bv the Local Governments if 
thev find from practical e\pcrience of the working of the Act 
that such appointment is expedient , for instance, m places 
where the services of suitable persons cannot be easilv or con 
veniently secured, or where m view’ of the peculiar nature of 
the cases officers are generallv appointed, it is desirable that 
there should be Official Receivers 

Sub-sec. (2): Official Receiver Where Official 
Receivers are appointed, such Receivers shall ordinarily be the 
Receivers contemplated b> secs 20 and 56 above, and except 
for special reasons, (such as those connected with the personality 
of the man) the Court should not appoint other Receivers Cf 
Official Recener \ Nataraja Saslugal, 46 Mad 405 44 

WLJ 251 (1923) JI W N 212 AIR 1923 Mad 355 72 

IC 225 The words “otherwise directs" in this subsection 
Tefer not onlj to the point of time when the Receiver is 
^pointed, but also to the period subsequent to the appointment 
That IS to saj , the Court may not at the initial stage appoint 
a special Receiver, but ma> for good reasons at an> time 
whatever. Ibid Sankaranarayan v Rajamatii, 47 Mad , 462 
46 MLJ 314 34 MLT 152 AIR 1924 Mad 550 20 

LW 357 83 I C 196 As regards the “local limits" of the 

Court’s jurisdiction read the cases under sec 3, at pp 23 24 
^ote that the Official Receiver shall be the Receiver “for the 
purpose of everv order appointmg a Receiver or an interim 
Receiver issued by the Court " The word 'appointing' shows 
that even in the case of an Official Receiver there cannot be 
any automatic appointment or appointment bv operation of 
law There should always be a distinct order for the purpose, 
Official Receiver Trtchtnopoh v Somasundaram 30 MLJ 
415 34 I C 602 The propertv of a person adjudicated an 

insolvent docs not ipso facto vest m the Official Receivers who 
tna> have been appointed for the local area m which the 
insolvent is residing, but it is necessarj that an order should 



38o 


THE PROVINCIU. INSOLVENCY ACT 


[Sec 57 


lia\e been passed appointtng a Receiver before the property 
would vest in the local Official Receiver, and without such 
express vesting order the Offiaal Receiver, cannot deal with 
the insolvent estate, or pass a valid title to a purchaser 
lyththnga Padyacht v Ponnuswamt 41 MLJ 78 (1921) 

'I W N 243 62 I C , Kavah Sankara v TurhpaU 46 

L J 184 (1924) M \V N 198 AIR 1924 Mad 461 8 

'’W The practice prevailing in the mofussil of treating 
the Official Receiver is vested with the properties of the 
insoUent as soon as an adjudication order is made without a 
prelimmarj order under sec 56 appointing a receiver is illegal 
3° 415 (supra) Though an Official Receiver cannot 

sell the insolvent’s property before the necessary vesting order 
still a transaction by him may be validated by subsequent rahfica 
tion of It by the Court by an express vesting order or on the 
principle embodied in sec 43 of the T P Act Narasimhvh 
V Bnsata 47 MLJ 749 AIR 1925 Mad 249 85IC 
^ Sonlaram V Narastmhulu, 51 Ul] 5^9 

°\„^Miah ChetUar v Doratsami (1927) MU’‘K 794 
\'r }t ^ ^ *927 Mad 1091 106 I C 641 Cf 

Muthu Sami Suamiar v Sotnoo Kandxar 43 Mad 869 39 
MLJ 4^8 fi9'»o) M\VN 537 59 I C S07 Sankm 

narayanav Rajamant supra vide also the notes at p 371 

The Special reasons referred to in this subsection '^7 
circumstances of different cases For instance whew 
the Official Assignee has a personal interest in or against the 
msolv ent or Ins estate the Court should appoint other Receivers 
For the distinction between a Receiver and an Official Receiver 
nude under sec 80 post 

His powers Besides possessing all the powers of an 
■ordinary Receiver an Official Receiver possesses the special 
powers conferred on him by sec 80 post and the order made 
or act done by him under that section, has the effect of m 
order or act of a Court [See sub sec {2) of sec 80] As to the 
difference between an ordinary receiver and an Official Receiver 
airfe under sec So tnfra As to whether a definite vesting 
■order is necessary to vest the msolvent’s property m the Official 
Receiver ztde notes above An appeal from an order of the 
Official Rccewer however hes to the Court under sec 68 Cf 
Beardsdl C Co v Abdul Gunnt 37 Mad 107 alsoiiMLT 
391 -though an Official Receiver is a Court for the purposes 
■of sec So still he is not a Court for all purposes see Re Ash 
(rgiy) no L T 48 It should be noticed that after the 
amendment of 1926 the Offiaal Receiver has been stripped of 
ins former powers Vtde notes under that section In absence 
of an order vesting the property in the Official Receiver, n 
le acts he acts virtually as an agent of the Court acting 
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Receuer under this section, Subba Atyar v RaiiioiuajHt 
yltjan^ar, 44 Mad , 547 40 M L J 2og 13 L W 227 {1921) 
W N 135 29 MLT 233 62 I C 346 Cf Pirthi Nath 
^ Bashcshar, 69 I C 403 As to the privilege of an Official 
Receiver to sue without mentioning his name under sec 83 
of the Presidencj Towns Insolvency Act, see Ramahrishna v 
Official Reccner, 32 JI I« J 520 5 L W 507 40 I C 170 

The Official Receiver should conduct the proceedings on behalf 
of the general bodj of creditors, Cltuina Meera v Kumara 
Chakra’ arti 36 I C 906 (Mad) As to whether on resigns 
tion of his ofBce bj an Official Receiver his successor can 
carrj on the legal proceedings started b> him, see Ravial nshna 
V Official Receizer, supra As- to Court’s power to mterfere 
with sales by the Official Receiver, aide under the heading 
"Sale b> Receiver when can be interfered with ’ under sec 6S 
infra, Cf lo- P L R 1914 Subject to what has been said 
alDove, an Official Receiver is merely an ordinary litigant who 
mav be entitled to move the Court in the usual manner that 
IS by presentation of a proper application which is to be heard 
m the presence of the parties and proceedings taken tn his- 
absence bj the Court must be set aside on the proper application 
before the Court Basheshar Nalh v Baga Slal AIR 1929 
Lah 805 An Official Assignee should not encourage useless- 
litigation see Chockalingam v Seethai Achi 55 I A 7 8fC 
cited at p 369, ante 

Sub-sections (3) & (4) His Remuneration The 
position of an Offiaal Receiver is somewhat different from that 
of an ordinary receiver An ordinary receiver is entitled to- 
the remuneration fixed by the Court under sec 56 (2) (b) 
But m the case of an Official Receiver such remuneration 15 
to be credited to a fund out of which be is to draw his salary 
fixed by the Local Government, see sub sec (4) The amount 
of his remuneration that xs to be credited to the fund must be 
calculated just like the remuneration of an ordinary receiver 
under sec 56 (2) (b) So it has been held that the remunera 
tion of the Official Assignee is not to be assessed on the whole 
amount of the sale proceeds of the mortgaged property of the 
insolvent but only on the value of the equity of redemption 
that comes to his hand Re Official Assignee s Commission 
36 Cal 990, vide notes at pp 3-2 73 

Removal The Court can for sufficient reasons remove 
an Official Receiver, Official Receiver Tanjore \ \ataraja 
Sastngal 46 Mad 405 44 M L J 2S1 7” I C •’->5 See 

also at pp 368 & 376 ante There is nothing in Rule 12 of 
the Madras High Court to negative such power Ibid It 
seems that if the Receiver’s conduct be not altogether free 
from blame or if he be guiltv of bad faith and gross derelic 
tion of duty in effecting his sales etc the Court will be justified 
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111 removing him Cf Rambadta Chetty \ Raviaswatni, 44 
Iv J 284 , rJitruvenkalaciianar v Thangia Awmal, 39 Mad 
479 , Cf Ex parte Ltoyd, (1882) 46 L 1* 64 , RamcUandra v 
Rakhal, 17 C W N 1045, cited at p 376 

58. [§ 23] Where no receiver is appointed, 
the Court shall have all the 
Powers of Court if ughts of, and maj exercise all 
no Receiver appointed the powcrs Conferred on, a 
receiver under this Act 

The Section This is section 23 of the Act of 19*^7 
It provides that where no Receiver is appointed, the Court 
shall have all the rights of a Receiver , see Gobinda Das \ 
Earan Smgk, 40 All 197 16 A I, J 32 43 ^ ^ ^^2 . 
Oobmda V Gopala, 9 N h R 182 We have seen that sec 
28 (2) protides for the vesting of the insolvent’s property in 
the Court, see halachand Banerjee’s case, injra In cases of 
summary administration, the property of the debtor vests m 
the Court as a receiver, on the mere admission of the insolvency 
petition, see sec 74 («) Note that the Court can exercise all 
the powers which have been confe^d 
\ estiag m Court on the Receiver under ikis Act The 

words ‘ under this Act” must 
sanlj exclude the powers conferred by any other Act It will 
be seen from sec 59 below that an insolvency Receiver possesses 
wider powers than those conferred b> Order XL, of the C ^ 
Code, 1908 This Act nowhere empowers the Court or the 
Receiver to determine judiciallv the amount of a 
the insolvent from a third party, Govtnda v Gopal, 9 N L R 
1S2, supra Where a Court acts under this section, it exercises 
the functions of a Court and does not act m the character o 
Receiver Manakchand v Ibrahim, ly N L R 4Q 62 I C 3°^ 
Retention of this judicial character makes it possible 
Court to utilise the provisions of O XXI of the C R 
in effecting sales of the insolvent estate, which an 
receiver could not do Thus, a Court can, on default of t e 
auction purchaser to put in the balance of purchase ' 

hold a re sale and recover the amount of deficiency t^om t 
defaulting auction purchaser under O XXI, r jt, C P Co e> 

Ibid 

Where no Receiver is appointed the property of the 
insolvent will \est in the Insolvency Court, [see sec 28 Uh 
also 47 M L J 749 AIR 1925 Mad 249] and then 1 1 
Court can exercise any of the functions that a Receiver cau 
exercise under this Act, and can even take possession ^ . 
insolvent’s propert>, Bansidfeaf v Kharagjit, 37 All °S 
p 68, sc 12 A L J 1273 26 I C 926 ^ in an AUahaPa 
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case, in uhich there uas no Receucr, the Court itself seized 
certain goods, alleged to ha\e been belonging to the insolvent, 
but i\hen an objection was made In a stranger that the goods 
belonged to him and not to the insolvent, the Court released 

the propertv It was further held m this case that the order 

of release was made b\ the Court under this section read with 
sec 6S, and that no appeal lav against the order vnthout leave 
under sec 75 (3). Rath \ \and I all 3, IC "■'3 Where 
there is no Receiver the Court can itself move for annulment 
of a transfer at the instance of a creditor Banstlal igaruala 
V Ran^alal Agarvala ig N L R 32 AIR 1923 Nag qj 
6 N L J 47 7r I C 41S , Seth Sheolal \ Girdhanlal, 7S I C 
140 (Nag ) Where the Judge is the Receiver under this 

section, he must in case of dispute appoint a creditor as the 
representative of the general bodj of creditors Jhabba Lai v 

Sbtb Charan, 39 All ,153 15 A L J i 37 I C "6 When 

the insolvent estate is vested m the Court bv virtue of the 
provTSions of this section it can effect a sale of the estate 
through an agent appointed b> it and such agent’s act will be 
tahd especially if it is subsequentlv ratified bj the Court, 
5 anfcara«aryflna Pillai v Raiamam 47 Mad 462 46 M L J 
314 AIR 1924 Mad 5SO 83 I C 196 If no Receiver is 
appointed it seems that the name of the Judge can be brought 
on the record as a partv defendant m a mortgage suit vtde 
notes under sec 47 at p 287, ante also Kalackand Banerjt's 
case (P C ), cited at p 188 ante In such a case the mortgagee 
however ought to approach the Court and ask for the appoint 
inent of a Receiver The alternative m secs rO (a) and (4) as 
to the vesting in the Court or Receiver is inserted to provide 
for the case of a Receiver not being appointed at the time of 
adjudication and to foreclose an argument that vesting is sus 
pended until the actual appointment of a Receiver Kalackand 
Banerjt's cai.e supra 31 C W N 741 (PC) Also vide notes 
under sec 54A 

May This word shows that it is in the discrelton of the 
Court either to take upon itself the administration of the 
insolvent estate or to entrust it to a Receiver The Receiver 
can be appointed at a late stage, and the moment he is appointed 
the estate vests m him, see sec 28 (2) For belated appoint 
nient, see Horomohun v Mohandas 39 C L J 432 AIR 
1924 Cal 849 83 I C 360 

59. [§ 20] Subject to the provisions of this 
Act, the receiver shall, with all 
Duties and powers convenient Speed, realise the 
property of the debtor and 
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distribute dividends among the creditors entitled 
thereto, and for that purpose may — 

{a) sell all oi any part of the property of the 
insolvent » 

(&) gne iGceipts foi any money received by 
him 

and may by leave of the Court, do all or any of 
the following things namely — 

(c) cairy on the business of the insolvent so 

far as may be necessary for the bene 
ficial winding up of the same, 

(d) institute defend or continue any suit or 

other legal proceeding relating to the 
propel ty of the insolvent, 

(e) employ a pleader or other agent to take 

any proceedings or do any business 
which may be sanctioned by the 
Court, 

{/) accept as the consideration for the sale 
ot any property of the insolvent 
a sum of money payable at a future 
time subject to such stipulations as 
to secuiity and otheiwise as the Court 
thinks fit, 

(p) moitgago or pledge any part of the pro 
perty of the insolvent for the purpose 
of raising money for the payment of 
his debts 

(Ji) refer any dispute to arbitration and 
compromise all debts claims and 
liabilities on such teims as may be 
agreed upon, and 

(z) divide in its existing form amongst the 
creditors, according to its estimated 
\alue, any property which, from its 
peculiar nature or other special 
circumstances, cannot leadilv 
advantageously be sold 



Sec 59 ] 


THh IROVINCLXL lNSOLVfiNC\ \CT 


3S5 


This IS section 20 of the Act of 1907, and corresponds to 
sections 56 and 57 of the Binkruptc\ Act 1SS3, (now sees 55 
and 56 of the Bankruptcy Act of 1914) It lajs down that 
svbjecl to the provisions of this Act, the Rcccner shall promptly 
realise the a-^'^ets of the In':olvent and shall distribute the same 
amoii" hts creditor®, and for this purpose he may do the various 
acts in clauses (a) to (1) but in douicr the acts of clauses (c) 
to (i), he must obtain prevnous leave of the Court It should 
be noticed that the whole ®ection is qualified b> the introduc 
torj words “for the purpose” of realisation and distribution etc 
In deahn? with the powers and duties of a receiver, it is of 
paramount importance to remember that the poliC3 of the 
Banl-ruptcv law is to treat all creditors alike and therefore it 
IS not competent on the part of the Receiver to prefer, on anv 
account one creditor to another, and the Court will not aid 
lum to do that which is prohibited to be done bv him directly, 
In re, Piirus/jofaui Doss & Bros 55 M L J 65" 28 L W 816 

Duties and Powers of the Receiver The various 
duties and powers of a Receiver enumerated in this section 
are all cxecuU..e and not judicial to their nature The status 
of a Receiver is that of an officer of the Court Ptrthi Nath \ 
Basheshar 60 I C 40 And as such it is his dutv strictly to 
obej the directions of the Court and not to act on his own 
responsibilitj and then come to Court to sanction what he has 
done, Trenchard \ Same (1918) i Ch D 423 He is not a 
judicial officer and has no power to make anything in the 
nature of a judicial enquiry, Nilmont Choudhury v Durga 
Charan 22 C W N -04 47 I C 377 also see Joy Chandra 

V Mohamed Amir 22 CWN 702 Sant Prasad v Sheo Dui, 
2 Pat 704- The Court cannot delegate to the receiver the 
power of adjudicating upon the question as to the title to 
certain promissory notes alleged to be held benami for the 
insolvent Satya Knmar v Manager Benares Bank 2’ C \V N 
700 46 I C 335 An Official Receiver however can exercise 

some of the judicial or quart judicial functions under section 
80 The pnmarv dutv of the Receiver 15 to administer the 
insolvent’s estate for the benefit of the creditors that is to 
realise the properly of the insolvent and distribute dividends 
among the creditors entitled thereto utlh all convenient speed, 
Desrai \ ^nrajinal 38 All 3 “ 13 A L J 1064 31 I C 716 

“It IS the pnmarv dutv of the trustee to administer the 
banknipt’s affairs in such a wav as to realise the maximum 
possible sum for the unsecured creditors To this end he must 
as far as possible get in all the assets of the bankrupt and it 
IS gencrallv liis dutv to set aside transactions tjiat are not 
binding upon him It is also his dutv to resist claims upon 
the bankrupt’s estate to which there is any answer” — 
Ringwood 15th rd p 245 In order to carrv out this primary 
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object he may do one or other of the vanous acts mentioned 
m. the clauses (a) to (i) The acts mentioned m clauses (a) 
and (h) can be done by him without the leave of the Court, 
but the acts mentioned in the remaining clauses can be done 
only with the leave of the Court The Receiver must himself 
do the acts he cannot entrust or delegate his duties to another 
Balaji V Ramchandra ig Bom , 660 These acts are m realiU 
done b\ him standing in the shoes of the insolvent in the 
interests of the creditors Guntapalh v Malapah, 41 Mad 
440 (1917) MWN 857 6LW 694 42 I C 525 The 

insolvent can take possession only of the propertj of the 
insolvent partners and not the solvent ones, Sannyasi v 
Ashutosh, 42 Cal , 225 Palantappa v Official Receinr 
Trichinopoly 32 MbJ 84 35 I C 610 This section onl) 

enables the Receiver to get control of the insolvent’s property 
and not to decide conflicting claims for title Maddtpoti v 
Gandrappit 24 M L J 106 (1918) M W N 476 47 I ^ 3°° 

A Receiver appointed under this Act is a pnbhc officer withm 
the meaning of sec 2 sub-sec (17) of the C P Code, and the^^ 
fore he is protected under sec 80 of that Code against any 
plaintiff who files a suit against him with regard to any a« 
done by him as such receiver without giving the requisite 
notice De Siha v Goxtnd Balvant 44 Bom , 89s 22 Bom 
LR 987 s8 I C 4n A Maffusil Receiver (under this Act) 
stands on much the same footing as the Official Assignee m 
the Presidency Towns, see Amnta Lai v Narain Chandra 4° 
I C 395 (Cal ) As the whole object of administration of the 
insolvent’s estate by the Receiver is to benefit the creditor 
it is incumbent upon the Receiver to Preserve and realise the 
insolvent’s assets with all possible pruderice, and for that pin 
pose it IS not desirable that he should give up any 
that IS of value Desraj v Sagarmal, 38 All ,37 13 

1064 31 I C 716 Though administration of the insolvents 

estate is the primary duty of the Receiver, still his duties 
should not be confined to it alone The Receiver has some 
duties to perform in relation to the insolvent’s conduct as well 
He should watch and investigate the general conduct of 
insolvent and report it to the Court whether there is reason to 
believe that he has committed any offence under the Act or 
done anj act of bad faith which would justify the Court m 
refusing or qualifying an order of discharge Official Receiver 
Trichinopoly v Somasundaram, 30 L J 415 35 f C oO’ 

After the termination of the msolvency proceedings the receiver 
becomes a private individual and if anjbodv seeks to make 
him liable for anj pecuniarv loss occasioned by him to the 
estate he must proceed bj an ordtnarj suit and the insolvencv 
Court has no jurisdiction to start an enqmrv into the conduct 
of the Receiver, Narayandas v Chunman I aJ, 49 All, 32* 
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25 A. L J 219 AIR 1927 All , 266 102 I C 19X He 
should ha\e the carnage of all the legal proceedings concern* 
mg the in'^ohent estate both m the trial and the appellate 
Courts Aarariin/iaiii v Hanumatha Rao AIR 1922 Mad, 
4^9 (tg 2) M \V N 717 70 I C 572 An acknowledgment 

h\ the Receuer of the mortgage debt due from the insolvent, 
m the course of the performance of the Receiver’s duties, is 
\Mthm his authontj and is sufRcicnt to save limitation within 
the meaning of sec 19 of the Limitation Act, Paramasivan v 
Aristotle 3$ I C 169 When the Receiver seizes properties 
other than the insolvents at the instance of the creditor, he 
lb not himself liable to the true owner for damages , it is the 
creditor who is liable in such a case Abdul Rahim v Sital 
Prasad 41 All 658 Binda Prasad v Rani Chandar 19 ALJ 
•’ A decree obtained against the judgment debtor is not 
bmdiug against the Receiver m insoIvenc> Shahamat Ah v 
Rahiin Dux, LR t A 436 Where a complaint is made to 
Court against the Receiver charging him with refusal to con 
firm a sale held b} him it will be his duty to appear before 
the Court and place all the relevant materials before it Ram 
Chandra v ( urrajii \ I R 1924 Mad 147 A receiver 

appointed bj the Resident s Court at Aden (not under this 
Act) has no power to mike an order against the debtors of the 
insolvent If the debtors do not compl> with his demand his 
remedj is to sue for the debt Moses Menahim v Ahratn 
Solomon AIR 1925 Bom 223 84 I C 6S4 

Clause (a) • Sell his properly For “propertj ” see 
sec 2 (1)— (d), p 15 A receiver has full power to sell the 
propertj and the effects of an insolvent IVoonwala v McLeod 
30 Bom , 515 8 B L R 470 and it is his duty to effect the sale 
with all convenient speed A receiver not being a Court (18 
C W N 366 49 I C 421) a sale by him is not tantamount 
to a Court sale and therefore does not 
Nature of Sale by the attract the advantages or infirmities 
Receiver attending Court sales Basava Sankaran 

V Anjaneyulu 50 Mad 135 (F B ) 
The Receuer cannot complete a sale by simply granting a 
certificate but should execute a proper deed of convejance 
and conform to the requirements of law regarding stamp 
registration etc Cf Golam Hossetn v rabnio 16 CWN 
394 51 MLJ 529 (544) FB in/ro A sale bv the Receiver 

IS realh a sale bv the owner and may be held either by public 
auction or bv private entreatj Enlaziiddt v Rani Krishna •’4 
C W N 10-2 60 I C 745 lie IS also subject to all the other 

provisions of the law of sale itde sections 54 55 of the T P 
Act and Abdul Hashtm \ Amar Krishna 46 Cal SS-- 51 
T C I'’! 9 o he IS bound like other vendors to give a good 
title unless he expressly stipulates to sell with such title 
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which he has, White v Foljambe, ii Ves 342 , M Donad \ 
Hcirnson, 12 Ves 277 , Basava Sankaratn v Narastvihulu, 5 ^ 
M L J 529 (533), F B But this does not mean that if the 
sale IS found to convey no title, the purchaser can sue thu 
insolvent for refund of the purchase money, Partab Stngh \ 
Gfindfl Stngh, 28 Pun] L R 74 A claim for pre einption can 
be advanced against the Receiver when he effects a sale undi.f 
this clause , Cf Kanhat Lai v Kalka Prosad, 27 All , 6/0 
s c 2 A L J 390 Fraudulent mis representation by one of tne 
creditors is no ground for setting aside a sale by the receuer. 
inasmuch as to such a sale the doctrine of caveat emptor applies 
Ammasi Goundou v Sttbromortia Chetttar (1926) ^IWN 


688 AIR 1926 Mad 1080 97 I C 781 The provisions 

of the C P Code do not apply to a sale by the Receiver, 
/{usaini V Muhammad Zamtr, 26 O C 319 74 I C 802 Cf 

Mool Chand v Murart Lall, 36 All, 8 il ALJ 979 
r C 702 A sale b> the Receiver is not a transfer bj operatioa 
of law or in execution of a decree, 50 Mad , 135 (F F )• 

A sale by the receiver not being equivalent to a sale held 
the Court, (he provisions of O XXI of the C P Code, do 
not applj to It 7 ?am Chand v Mohra Shah, 11 Lah L J tS® 
30 Pun] L R 320 AIR 1920 Lah 622 119 I^C 4^7 

therefore, no application can be made under 0 XXI. r 9 ° 
C P Code to set aside the sale by the receiver, 

Muihtt KaruPpan, ii ML] 319 7 L W 406 (1918) 

?45 44 I C 8Ss Cf GuntapalU v Malapati 41 Mad 44 ° 

(1917) MWN 857 42 I C 525 For the same reason 
provisions of 0 XXI r 80, do not applj to a receiver s saje 
see Mating Tha v Po Ka cited at p 43, ante C'cn tac 
receiver himself cannot set aside the sale inasmuch the auction 
he holds ends in a contract with the purchaser, which he can 
neither disregard nor go behind, Ammast Goundan \ 
manta (1926) M \V N 688 AIR 1926 Mad 1080 97 I 

781 A Sale bj the Receiver is at best an act of his , it ** 
not T proceeding under this Act A Court cannot 
upon him while effecting a sale all the duties enjoined by Orv*'' 
XXf of the C P Code Cheda v Lachman Pershad 
All S67 IS A I, J 353 37 I C 830 The Court can houcvcr 

interfere with the Receiver’s sale if it be irregular or if there 
}>e mala fidcs, Pambhadra v Ramswamt 44 MLJ 284 * 

L \V 622 -lie 174 1923 Mad 350 Cf Mohtm v 
^aih 40 All, S82 The Court can also call for explanation 
^om him if he refuses to confirm a sale held bv him, R*”” 
Chandra \ C.urraju, AIR 1924 Mad 147 The Reccucr 
cannot howcier himself purchase the propcrti Ram Katnal i 
liaiil cf Pen cal 3 C WV qj 


\ sale h\ the rccener before the acttnl vesting of 
estate in him can rotrospectivelj be validated by reason ol 
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sec 43 of the T P Act, WMf/nofc ChcHiar \ Doraisavti PiUai, 
{1927) 51 \V X 794 27 L W 1S2 AIR 1927 Jfad 1091 
106 I C 641, Tide notes at p 3S0, ante In selling the 
insoUent’s propertj , the Receiver need not obtain previous 
penuission of the Court , so a sale bj the Reccner cannot be 
impugned on the ground of nant of such lca\e, Shew IPa v 
Sullcman, 15 I C 36S The acts referred to in clauses (a) 
and (b) not being subject to the "leave of the Court,” the 
question of selling the insolvent’s propertv has been held to 
be simph v\nthm the discretion of the Receiver, Arman Sardar 
V SaJfcliira Jt Stock Co Ld , i8 C L J 564 20 I C 273, 
and the sanction of the Court is not ncccssarv U'oonuaUa <Sf 
Co V MacLeod. 30 Bom 515 8 Bom L R 470 As to the 

Court’s poner of interference with an irregular improper or 
vtalafide sale of the Receiver, vide at p 376 , also 44 51 L J 
2S4 Sales hi the Receiver under the directions of the Court 
must be treated as sales bv the Co irt MinaUinnessa v 
Khatvnnessa 2T Cal 470 

Where the Official Assignee admitting the proof of claim 
of a creditor of the insolvent transfers insolvent’s property 
to him bv means of a registered sale deed hib only remedy 
IS to have the sale deed set aside bv means of a regular suit, 
although if the matter would have rested on a proof of claim 
only and if no sale deed had been executed it would have 
been open to* the Official Assignee to come to the Insolvency 
Court and to have the proof expunged In rc Lakshman 
Suomi Chelh AIR 1929 Mad 141 114 IC 840 

Mortgage The Court can authorise the receiver to 
mortgage the insolvent estate, though ordmarilv such a course 
should not be adopted Lachvtan ^mg/i \ Ram Das, 92 I C 
949 

Clause (b): Receipts He may gi/e receipts and can 
do so without the leave of the Court Though this section 
empowers the receiver to realise the insolvent’s assets and to 
grant receipts he has no nght to determine the amount of 
debt due to the insolvent from another person Gobtiida v 
Gof'al 9 NLR 182 22 I C 69 The receipt granted under 

this clause will have the effect of discharging the person 
paying from all further responsibiUtv in respect of the money 
paid 

Leave of the Court The acts mentioned in Clauses 
(c) to (t) must be done with the leave of the Court The 
Act docs not prescribe any particular mode as to how such 
leave is to be obtained It has however been held that the 
leave need not be in writinj;, nor be in any specified form , Re 
Sour (1900) 2 QB 309, flfaJiottied Calif v Abdul 
Rahim AIR 1926 X-ig 156 89 I C 419 But the leave 
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should not be of a general character, but be with reference to 
a particular act [Cf Grey v Lamond Walker, 17 CWN 57S] 
and should be obtained before the act is done, Re Va..a Sour, 
supra, but the omission to obtain leave is not fatal to the suit 
S9 I C 419 (rufjra), as the obtaining of leave is a matter 
between the Receiver and the Court , and want of the leaie 
cannot be rehed on by a defendant m a suit brought b) the 
Receiver, O^ctal Receiver v Kanga, 45 Mad , 167 42 MLJ 
53 (1921) MWN S58 14 L W 655 69 I C 90S — follomns 

Rc Branson (1914) 2KB 701 , Laduram Nathviull \ Nanda 
lal, 47 Cal , 555 (557) 31 C L J 150 55 I C 747 Or, in 

other words absence of leave cannot be pleaded as a \aha 
defence to the Receiver's suit, 89 I C 419 (5w/>ra) Cf 
Branson, Ex parte Trustee, (1914) 2KB 701 The pronsion 
as to lea%e is an administrative one, see 47 Cal 555, sui'ra 
or as Shadi Lal J puts it m Rtip Ram v Fazal Din, i Lah 
237 (239) 57 I C 223, a “domestic” matter See also 

Firm I alchand v Firm Tej Bhandas, AIR 1929 Smd 41 
112 IC 452 Therefore failure by an Official Receiver to 
obtain sanction of the Court to a proposed compromise does 
not invalidate the compromise which is effected and cameo 
out, ibid, comp Lee v Langster (1859) 2 CB (NS) t 
S W R 487 , Leeming v Murray, (1879) 13 Ch D 183 
L J Ch 737 An Official Receiver who prosecutes a suit 
without the leave of the Court cannot in case he losw it 
charge the costs of suit on the Insolvent’s estate, Ofnctv 
Recener \ Kanga supra, see also Re ir/iifc (1902) WN 
114 If the right of suit has not been conferred b> the terms 
of his appointment ho cannot maintain any suit Drabamo\et 
\ Davies 14 Cal 323 Where the writ of appointment 
authorises the Receiver to use all such lawful means aud 
remedies for recovenng realising rent etc , it wall imply that 
a right of suit has been conferred Hartdas Kundu v 7 ^ 
McGregor r8 Cal 4— In all important matters the receiver 
should appU for and obtain the direction of the Court Boh]' 
\ Ram Chandra 19 Bom 660 Cf Re Ttrfhadas Nathurnal 
cited at p 376 

But ns to whether previous snnction of the Court is 
/ snn to proceed against a receiver, it has uniformh been heW 
that such a sanction is a condition precedent to the institution 
of a proceeding ngnmst a receiver npnointed m an action 
see /Ilf on \ Herson (1834) 2 M R. K 390 Promolha v 

Ksheira 32 Cal , 270 In the Punjab case it has been held 
that though the receiver cannot be sued without the pemu* 
ston of the Court appointing him still such permission is not 
a condition precedent to the institution of the suit, and tbit 
permission subsequcntlv obtained will validate the proceeding 
against the receiver, ^ftihammad Umar v Munshiram 51 I* B 
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1917 32 P W R 1917 41 I C 802 , see also BanUt Bchari 

\ Harendra, 15 CWN 54 SIC i , Maharaja 0} Burduan 
\ Apurba Krishna, l C L J , 50 15 C \V N 87a 10 I C 

527, Saral \ /Ifitrba 14 CL J, 55 15 C W N 9'»5 ii 

I C 1S7 But tlie position of t Rcceuer in insolvency is quite 
unlike that of a Receiv er in a suit , he occupies a position 
similar to that of an assignee 111 bankruptcj under the English 
law, and is quite different from that of a receiver appointed 
vn an action therefore no sanction from the judge having the 
carnage of the proceeding is necessary 
If leave of Court for action against him Amnta Lai v 

necessary for sumg a Norfltn, 30 C L J 515 53 I C 973 , 

bant-ruptev rcceuer ffa/ima \ Matbradas 40 I C 

122 10 ^ L R 19 Sant Prasad v 

Sheodat, 2 Pat "24 Mahatana Kitnaer \ Da td 21 ALJ 

737 L R 4 48^ AIR 1924 All 40 but according to 

the Bombay High Court the Receiver is a public officer and a 
notice under sec 80 of the C P Code is necessarv before insti 
tutmg a suit against him De Stha v Govind Dahant, 44 Boro , 
S95 22 Bom L R 9$- 58 I C 4n See also the notes and 
cases at p t o ante In De Stlia s case the Receiver was an 

Official Receiver According to some view there is a difference 
between an Official Receiver and an ordinary receiver and the 
former being an official may be a public officer but not so the 
latter Cf Puma Ch Sarcar v Rad/jarant S A No 2316 of 
1928 decided by Suhrawardy and Costello JJ on 23 7 30 For 
contra see Radharant v pMfna SA No 1481 of decided 
on 10 7 29 by Page & Patterson JJ [both these cases will soon 
be reported w the C L J ] The language of sec 2 (17) (d) 
of the C P Code is 50 very wide that it is well mgh impossible 
to maintain that a receiver does not fall within the definition 
of a ‘public officer ’ See Radha Ram v Puma Sarkar 34 

CWN 671 therefore sec 80 ought to be applied to a suit 
against an ordinary receiver as ncll But it has been maintained 
that even if this view be correct still unless there is act or 
omission on the part of the receiver in lus official capacity no 
notice under sec So is necessary Slippers £?* Co v Daztd 
48 All 8-’! 24 A L J 1067 AIR 192 All ly’ 99 I C 

138 A sanction by the Insolvency Court for institution of a 
suit against the Receiver cannot be 
Notice to Receiver taken as tantamount to a notice under 
before suit sec Af„vari Lai v Daxid 84 

I C 739 (All ) Vide also at p 3“o 
under the marginal heading His Static Of course where 
the receiver is not a necessarv partv no such permission is 
necessarv In a suit to establish title to propertv which has 
already been sold b\ the receiver it is not necessary to join 
the latter as a partv defendant The mere fact that th 
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receiver’s name xs on the record as a defendant is not sufficient 
to defeat the plaintiff’s claim on the ground of want of the 
Court's permission, Kudan Lai \ Shadt Raw, 55 P R 1917 
130 PWR 1917 134 PLR 1917 41 I C S09 Cf Shtl'en 
^ Co \ Daitd, 48 All , S21 

Clause (c) : Carry on business See the notes under 
Sec II at p 96 The receiver may carrj on the business of 
the insolvent but he should do so not with a view to profit 
but onlj in so far as maj be necessar> for the beneficial winding 
up of the same, Ex parh Emmanuel, (iSSi) 17 Ch D 3 j ^9 
See also yinand Mahantt \ Ganesb, 40 Cal , 67S, 6S3 , Grey 
\ Lamond 11 oiler 17 C \V N 87S, and Sec 57 (i) of the 
Bankruptc) Act, 1883 It is a common principle that the 
Courts are generall} averse to assuming the management of a 
business unless the purposes of liquidation demand it. 
Manchesler & Mdford R3 Co , (18S0) 14 Ch D 645 

Jain or pilgrim business that is, what the pnest does for 
the pilgrims cannot be described as “business" withm the 
meaning of tins Clause, Anand Mahantt v Ganesh. 40 Cal, 
6/8 (683) 21 I C 969 

Clause (d); Receiver’s power to continue lep^l 
proceedings Dj virtue of this sub-secuon, the Receiver can 
sue for partition where an insolvent’s undivided share m the 
joint famil) propertj has vested in him, Lai Bahadur \ Paspat 
prosad lo 0 L J 13 AIR 1923 Oudh, i54 A receiver has 
liovvcver no right of suit where such right has not been confer 
red b> the terms of hts appointment, see 14 Cal 32*, 3* 
p 390, ante ^fter adjudication the Receiver alone la 
competent to sue, Sa Dodin v Spiers, 3 Bom , 437 The power 
of interference b> the receiver in the insolvent’s litigations under 
this section does not exist unless the suit or lecral proceedine 
be m respect of the insolvent’s property So, if a defendant 
dunng the pendencj of a monej suit against him be adjudi 
Gated an insolvent the receiver could not be made a part> to 
the smt Jclhalal v Gangaram 29 I C 30 The Cxpres-sion 
“relating to the propertv of the insoUcnt” does not mean 
ing his propertj” Subbaraya \ Mum Svami Ayar, infra All 
rights of action, which relate directly to the bankrupt’s properl) 
and can he turned into assets pass to the receiver , but a cau«c 
of action ansing from the bodilj or mental suffering or personal 
inconvenience of the insolvent or from injurj to his person or 
reputation remains wnth the insolvent himself Ilalsburj s 
I aus of rngland, Vol 2, p 137, para 236 See also Khclrf'^J 
Uussain\ Azwal Hussatn 54 I C 690 (Pat ) This clause will 
not authorise the receiver to appeal against a decree against the 
insolvent m a suit for damages, Siibbaraja \ Mum Siann, 5* 
MLJ 613 (1920) MW N 797 AIR 1926 Mad ii33 
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I C 5:16 Read also the cises against the margiinl note 
‘ Damages for breach of contract” at p 174, ante See also 
liecUiam \ Drake, 2 H L C 579 But a suit to recover deposit 
nionev (as distinguished from damages for breach of contract) 
can be continued in appeal b\ the Receiver Ibid So an insol 
vent cannot mamtam a suit in his own name for the deferred 
doner of his d'^igliter even though the Receiver has refused to 
hnng such suit, hhelafat Htissatn’s case supra SimiJarlj it 
has been held that an insolvent cannot defend a suit affecting 
1 Is estate indepcndentlv of the receiver since no cause of action 
'^nrvTves against him after his adjudication Tribhtt an Das v 
ibdul Alt 39 Bom , 568 But he can continue suit instituted 
bv insolvent for return of the deposit monev for breach of con 
tract 5»bbara3flr v Mum Steamt Supra Vxde also the notes 
mid ca«es under the heading “Suits and appeals by or against 
Insolvent at p 185 ante It has been said that a right of 
action in respect of a breach of a tort or a breach of contract 
resiUing in injuries nholU to the estate passes to the trustee 
m bankruptev S<anfo« \ Collier 23 L J Q B 116 The 
receiver is a neccssarv partv to a proceeding affecting the insol 
vent’s estate Auv order affecting the estate in his absence is 
clearlv illegal P^oceedIng^ «o instituted cannot be rectified by 
impleading him subsequentlj in the Appellate Court Manguliiri 

V ^ingumal anti 30 I C “03 18 MLT 200 See also 

'^luhaminad Lmar v ^/iinj/nram 54 P R 1017 132 P W R 
iQi" 41 I C 802 which has held that the Receiver is a neces 
sarv partv to a suit bv the insolvents son to establish his right 
vtter an unsuccessful claim put forward m the Insolvency Court 
Bit where the receiver has already sold away the insolvent 
estate to a third part> he will not be a necessarj partv m a 
suit affecting such estate against the said third partv Kundanlal 

V ‘ihadtram 55 P R 191- 14 P R igt‘ 130 P W R IQI" 

fn a Calcutta case it has been held that the Receiver is not ay 
neccssarv partv to a suit for arrears of rent against the insolv ent 
liiirUa I al Chase v Narain Chandra 46 I C V95 (Cal) But 
having regard to the dictum of the Judicial Committee in 
Kalachand v Jagannath Marwan cited at p '’oi ante the 
above view seems to be no more tenable An lK^erlw receiver 
IS however not a necessary party Re Hunt i B H C R '’51 
Read also the notes at pp 120 ai ante The receiver of an 
uisohent partner ran fake legal proceedings for dissohition of 
tli partnership Sannyasi Charan v Aihutosh 4'' C1I 2'’5 A 
Court can direct the receiver under this clause to institute a 
"11 1 to have a question of title relating to the insolvent s estate 
•lecidvd Satya Rumar \ Manager Benares Bank ■< C \\ X 
00 But before doing so the Court must bo satisfied that there 
are ond reasons to justify such a direction (/bid) also see 
\tlmont ChoiidhtiT) v Durgacharan •» C\\ N "04 ^ 
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tinder the present Act such a direction is not at all necessary 
inasmuch as under the new sec 4 the Insolvenc} Court itself 
can now decide all such questions of title A Court can empower 
a receiver to sue m his own name WtlUam Robert Fink \ 
Moharaj Bahadur 25 Cal ,642 2 C W N 469 , Cf also }ag<il 
taunt V Nobo Gopal, 34 Cal , 305 5 CLJ 270 As to 
Keceiver s right to sue for recovery of bets paid b> the bankrupt 
under the English Gaming Act, sec 2, see Scranton's Trustee \ 
earse, (1922) 2 Ch 87 (C A ) As to whether leave of Court 
IS necessary for suing the Receiver, tide under the heading 
Leave of the Court” at p 390, ante This clause does not 
prevent an insolvent from instituting defending or continuing 
Ills own suit or other legal proceeding, Ram A^araut v Behan 
925 2/ I C 876 Where an undischarged msohent 
Drought an action for recovery of 2 sum due m respect of broker 
age from the defendant company, and earned by him subsequent 
o ils adjudication the amount claimed being in excess of his 
iiabiUtms It was held that as the insolvent was not a nominal 
piamtm suing for the receiver in insolvency, no order for costs 
snoukl be made against him Murray v £ B M riolilla Co 
es , , 46 Cal, 156 sc 22 eWA :o 7 : 

Costa of suit When a receiver who is a partj to a 

Proceeding, is replaced by another, the 
new receiver should be substituted in the place of the old one 
nnji *57 in case of unsuccess the receiver 

costs unless his conduct is 
mvolous /Ifedid Ra/uman V Shav> iVallace & Co , AIR iW 

21 LW 516 92 I C 620 When the receiver 

embarks on a htip-atinn av 1 .e _ i.»«f tlic 


\ 92 1 L- 620 When the receiver 

embarks on a litigation at the importunity of a creditor, tlic 
J-ourt can direct the latter to put Ipm in funds necessary for 
-nx ChoHdftHrv- v Durga Ckaran. 22 C W N 

Receiver can also take an indemnitv 
bond from the creditor for his costs, 7 f«mar Appa v Murueappa 
aJi r* ReSureshCh Goyee 2 vCWN 4^i 

^is to vviien the receiver’s costs should not be charged on the 

rfnn^", CWN 431, supra The Receiver 

cannot in consideration of deposi ^ ' j 

stipulate to give them preference 
I iiTusholtani Doss &• Bros 55 ' 

ti6IC 125 “An assignee in bankruptcy 

continue a suit filed bv a person before bis 
rvNc» ^ be called upon to give secuntv onlv for the 

tnairrcd in the suit before the Assignee is brought on 
record ami not for the entire costs of the suit till its tcrmimtion'’ 

(’ulam JIustcinK Piarally Abdulla, I C 797 
,ir.f Receiver The provisions of this section have 

,1,1^.. Jnaclc applicable to tnlcrtm receivers therefore lU 
Mil rcconcr cannot be a partv to a legal proceeding 
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Re Hunt, i B H C R 251 ; also see at pp 120-21, artte, and he 
cannot pass a final order in a claim case under this section, 
GobardJian Das v Jagai Naraion, AIR 1926 Pat 291 1926 

P H C C 134 94 I C 506 In fact his position is very much 
infenor to that of a re^ilar receiver, Ram Saran v Shiva Prasad, 
58 I C 7S3 (Pat ) , vide at p 378 

Suit by Receiver in forma Pauperis As to whether the 
Receuer can sue in forma pauperis, the point is not free from 
diffculty and is not settled b3’ anv' judicial decision , but such 
poucr can be conceded on the analogy of a liquidator’s nqht to 
sue m forma paupens, see Perutnal Kaundan v Venkaiasamt, 
41 Mad , 624 34 M L J 421 45 I C 164 But it has been 

held m an Allahabad case that where a person obtains leave to 
sue in forma paupens and afterwards becomes an insolvent, his 
receuer can conitnue the suit without pa^nnent of Court fees, 
^^ahomed Zaki \ Municipal Board of Matnpurt, 16 A L J 440 
47 1 C 577 As to the Reccuer’s obligation to give security 
for the costs of the suit, see O xxii, r 8, of the C P Code 

Lis pendens A Receiver m bankruptcj is not affected 
bj the doctrine of Us pendens and a party seeking to bind him 
by the result of the suit must applj to ha\e him substituted 
under 0 sxii, r 10 of the C P Code Vide the notes and 
cases under the heading "Receiver, if bound b\ decree against 
insolvent" at p 188 , also see at 200 A decree for sale obtained 
by an unpaid vendor against bis insolvent vendee subsequent 
to the order of adjudication without impleading the Receiver 
IS a nullity, and the sale held 10 execution of such a decree 
confers no title on the auction purchaser, Mokshagunam v 
Rama ArtsJina 42 M L J 426 16 L W 43 AIR 1922 Mad 
335 70 I C 357, cited at pp 183 & 200 ante Vide also the 
observation of the Judicial Committee m Kalackand Banerjee 
V Jagannaih 'Marwari, 45 CLJ 544 31 CWN 741 52 

L J 734 AIR 1927 P C 108 loi I C 442 (P C ) 

Clause (e) The powers given by this clause are merely 
incidental to those confened by els (c) and (d) The words 
"sanctioned etc ’’ seem to be superfluous as the whole clause is 
subject to ‘ leave of the Court" When the Court grants the 
leave there is an implied sanction However as we are not 
entitled to interpret these words as nugatory, it is likely that 
there iitoii.y i\? an A pcMJCw /xvr .uasnlveno 

was transferred by an order of the Court to the Official Receiver 
for adjudication and admimstration of the estate The effect 
of such order was to vest the estate m the receiver or to appoint 
him as an agent of the Court under cl (e) of this section so 
as to authorise dealings with the estate by him 5«bba/i v Rama 
Scam^ 44 Mad 547 40 MLJ 209 iv LW 227 (lo-*! 

"MW N 135 20 M L T 233 6'> I C 346 As to the rec^ 
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power to employ a solicitor or n pleader bce Re Duncan (1S9 ) 
I Q B 879 


Clause (f) The receiver may agree to receive the con 
sideration money for the sale at a future date but proper secunh 
should be given by the purchaser, and such security must be 
prcMously approved by the Court at the time of gntng the lea e 
A sale bj the receiver cannot be impugned on the ground that 
he agreed to accept deferred pa> ment of the purchase mone\ 
the Contract Act has no apphcation to sales bj ofEcers of Court 
Slnte 11 o V Snlhzan 5 Bur I, T 79 15 I C 368 

The receiver is an officer of the Court and when he has go^ 
grounds to believe that an enquiry should be made into the 
conduct of the insolvent the Court can authonse to ascertain 
the facts and to report them to it, with a view to the adoption 
of such steps as may be deemed necessarj in the interests ol 
justice If necessary the Court can authonse the receiver to 
pa\ a surprise visit Monmohan \ Hemanla '’3CLJ 553 
I C 7“7 Cf sec 59 A post 

Clause (g) This sub-section authorises the 
subject to permission of the Court, to mortgage or pledge the 
insolvent’s properties for the purpose of raising moncj to pa' 
off his debts Under sec 115 of the Presidencj Towns Insolv 
\ct a mortgage bj the receiver m bankntptc> is exempt from 
stimp dut\ Cf sec 148 of the Eng Bankruptcy Act But there 
IS no such exemption under the present Act In respect 0 
tlie land of a member of an agricultural tnbe a temporary alien 
tion can be effected hereunder see Manjt v 2 Lan 

8 6i I C 664 The mortgage should not be made for ® te^ 
e\cceding 20 years and should be automatically redeemed hi 
tile profits Ibid 

Clause (h) The clause refers to compromise with persons 

Inble to the insolvent estate, Re Mossajx Ismailjt 5 SLK 
249 15 I C 825(8^6) Cf 7 Bom LR 954 (957)— 

30 Bom 515 As to receiver’s power to compromise suits, comp 
/ cemtng v Lady Murray (1879) 13 Ch D 123 , Rc 
(1Q06) 2KB 644 Failure by the Receiver to obtain sanctio 
to a proposed compromise does not invalidate it Firm I alci an 
\ Tejbhandas AIR 1929 Sind 41 iia IC 452 . 

reference to arbitration by consent sec Ladtiram v Nundlal 4 
Cal 555 


59 A. [New] (1) Tho Court if speciallj 

powered in this behalf by ttn 
er lo retuire ,n ordoF of the Local Govcinm^’^" 
or any officer of the Court *=o 
Gmpo^^ered bj n like orner 


e jujre in 
formation resardiiij, in 
•ioheiit s prop«rt> 
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ma^ on the application of the receivei oi any 
cieditoi who has pro\ed his debt, at any time after 
an oulei of adjudication hes been made summon 
befoie it in the pi escribed manner any person 
known or suspected to have in his possession any 
propert\ lielonging to the insohent or supposed to 
be indebted to the insohent oi any peison whom 
the Court oi such ofBcci as the case maj be may 
deem cap'^ble of giving infoimation respecting the 
insohent oi his dealings oi piopertv end the Court 
or such officoi ma\ requiie an\ such peison to 
produce an'\ documents m his custod\ oi powei 
lelatmg to the insohent oi to his dealings oi 
properh 

(2) If ail's peison so summoned aftei ha'Mng 
been tendered a leasonable sum lefuses to come 
before the Court oi such officei at the time ap 

E ointed 01 refuses to pioduce an> such document 
avung no lawful impediment made known to and 
allowed bs the Court oi such officei the Couit or 
such officei mav b> wanant cause him to be 
apprehended and bi ought up foi examination 
(3) The Couit oi such officei may examine an\ 
person so brought before it or him concerning the 
insolvent his dealings or property and such person 
may be represented by a legal piactitionei * 

Th“ Section The section has been added b\ the amend 
ing Act of 1926 {vide footnote) in accordance with the reconi 
inendatioiis of the Cml Justice Committee (tide then report 
para 15 printed elsewhere) and is analopois to sec -<6 of the 
PteMdtnc} Touns Insolv -^ct 1909 It is based on sec of 
the Ens^lish Bankruptc> Act of i8&^ (now sec 25 ot the 
Bankri ptc\ Act 1914) and remedies the defect pointed out b% 
PigRot and V alsh JJ in (liiasim Ih v C peror 4^ All 40 
19 A L J ."i S 64,1c ■{ m these words urifnrtiinatch there 
bcems to be ni provision in the Pros Insol\enc\ Vet as there 
IS in the English Act enabbng the Receiver to call the sons 
before Inni and to compel to answer questions on oath as to the 


* Added 1 \ tl e I rov Insolvencv Vn el dn e t V t y f> \\\ 1 \ 
<f 196)— vlich received the as ent of tlie o trnor-Ocneral lie 
gil Scptenil er 19 6 
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disposition of their father's property ” Its object is thus to 
require informations regarding the properties of the insolvent 
“It IS of the utmost importance that a Receiver should have 
this power of investigating all matters 
oi!.co\er% of Debtor s relating to the estate which he is calW 
propertj Upon to administer, much of who 

might often be lost to the creditors if 
he were compelled to relj only upon such information as the 
bankrupt ma> be able or willing to gt\ e, or he can ascertain froa 
persons read} to assist him voluntanb Without it, he would 
frequenth be compelled to choose between abstaining iro^ 
insisting upon a claim to property to which he is prohabiv 
entitled, and commencing proceedings without knowing whether 
the! are justified b> the facts”— Wace on Bankruptev, p N 
As to habiht} of the debtor to disclose his property, see unda 
secs & •’4 at pp laS & 138 3p The section has been ado« 
on the recommendation of the CimI Justice Committee w 
empower the Court 'to examine a third part\ supposed to m 
indebted to the insohent m order to ehat information Siw 
power IS given to Courts bj a special order of the Local Go'em 
ment and is capable of delegation to a Registrar, where such w 
o/Ficer is appointed at a head quarters Station ” See Statements 
of Objects and Reasons to the Bill (No 41 of 1926) puhusnea 
in the Gazette of fndia, dated the aist August, 1926, P^tt ' 

p io 7 The effect of this section will be to undo the authority 

}o\ Chandra Das \ fl/a/jammod /Imir 22 C WN 702 4^^'' 
14 which has held that an Insol\enc> Court has no junsdiction 
to simimon before it and examine persons with a vnew t® *** 
covering the secret properties of the debtor For procedure 
adopted hy the Court under the old Act for the purpose of ^ 
discover) see Monn^ohan Lai v Hemanla Kumar, 23 ChJ 
55) 14 I C ““ Cf <Jo6ind \ Go/>aJ qNLR 283 22*)- 

69 Compare the procedure for discover} of propertj under toe 
Brest Towns Insoh ^ct, sec 36 alsn Re Suresh Ch Gooif 
21 C W "N 431 Re Satlendta Krtshna Roy, 33 ^ 

A power under this section can be evercised onlv bj the In^* 
venev Court if specially aulhortsed m this behalf by an aratr 
of the Local (to emmenl or bv some one of its officers if 
wi‘.c anthon^ed In absence of such authoritv, the sechou 
has no applicition An application bv the Receiver or a sch^ 
dided creditor is neccssarv for starting a proceeding hcreund^ 
and the Court or its aiitIjon«ed officer is not entitled to 
rno vtotu The Court cannot be moved bv a creditor "jcfio 
not pro-ed ins debt An application under this section should 
out fitllv and in detail the object with which an cxaimnation 
sought [cf S'cJrfana Kc Fx parte Stiklal Karnant ^ 

6"o] and it should he verified As to what is suffiaent venfi*^ 
tion •'ide ibtd When a creditor applies for summoning * 
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\ntness he has to show good grounds therefor, Ex parte 
Nicho/joji 14 Ch D 241 46 L J Bk 6S tint is, he has to 
shon that b\ the e'^aramation the interests of the creditors 
mil be better sened and that it ttas not intended to cause any 
aunoiance or harrassment to amboch cf Re Alladinhhoy 
II Bom 6i When the Receiver makes an applica 
tion under this section he should place the Court in possession 
of fuller materials than stated in the application in question for 
considering if the application is well founded or not [Cf Re 
Seldana S7ipra] Summoning of witnesses under this section 
IS permissible onh after an order of adjudication has been made 
The bankrupt or the person to whom he has assigned his surplus 
IS obvioush not entitled to make an application under this sec 
tion Cf Re 11 teller Lx parle Slcienf (18SS) 5 Jlorr 173 
Ex parte Sheffield Re Austiu (18 9) 10 Ch D 434 but see 
Ex parte Austin Re Atisttn (i8“6) 4 Ch D 13 The words 
"am person are wide enough to include a creditor or the 
debtor himself so either of them as well as strangers can be 
examined under this section provided their examination is likely 
to lead to discoven of property of the insolvent A witness 
can be summoned under this section for evamtnatton or for 
pToduciton of documents or for both The summoning of wit 
nesses should be in the manner prescribed [see secs 2 & "9) and 
m absence of anj specific rule prescribed thereunder it should 
he m accordance with the provisions laid down in 0 XVI of 
the C P Code 1908 See sec s ante As to the power of the 
Court to summon before it anv pardanashin lady witness who 
IS known or suspected to have m her possession any propertj 
belongmg to the insolvent see Btlasroy Sertmgee In re 56 
Cal 865 13 C W \ 681 (a case under the Presi Town Insolv 
Act) 

^ B Sec 36 (s) of the Presidency Towns Insolv Act 
which empowers the Court to order a stranger to make over 
possession of property to the purchaser from Receiver has no 
counter part m this section and from this it is not to be inferred 
that the Co irt has no such power See 45 Jlad 434 cited at 
p 34 ante Cf also 37 All 65 39 All 633 41 I C 802 (Lah ) 
Sec 4 now gives to the Court wide powers m this direction and 
the case of JVara Stngha v I iraraghava 41 Mad 440 6 L W 

694 (1917) M W N 85 42 I C 525 decided before 1920 can 

b* wo a-othoritj for the contrary vnew See Rama S-wamx 
Cheltiar s case cited at p 34 ante But the Legislature has not 
incorporated the said sec 36 (5) herein for the same principle of 
expediency which prompted sec 4 (3) and proviso to Sec 56 (3) 
— Ji" thoigh the InsoIvi.nc\ Coi rt las jurisdiction over 

strangers (tiie it j 34) still it nieht not to foreclose their right 
of rccoiirst to the ordinary Civil Court Read the learned 
article m AIR iQ”? Journal 3'' Read the observations 
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the Cml Justice Committee (para 15) as to the unsiiitabihti 
of the provisions of the aforesaid sec %6 (5) of the Prcsidcna 
Act to the viafustl Courts 

Summoning and Examination of Witnessesi; Siicli 
examination can be held in private, Re Drucker Ex 
Pasden, (1902) 2KB 210 , and if the witness examined is some 
one other than the debtor, the debtor has no right to be present 
Re Beall (1894) 2 Q B 1^5 As to whether the creditor ha' 
any right to be present, see Rc Norutch EQUitable ftre Instir 
ance Co , (1884) 27 Ch D 515 Where the debtor is private!' 
examined under this section that will be called his prnaU 
examination as contrasted with his public examination under 
sec 24, ante If a person who has been summoned is unable 
through illness to attend the Court, his examination mav he 
taken on commission, Re Bradbrook (r 88 o) 24 
Where no rules are prescribed under sec 79 post, as to the 
mode or procedure for summoning hereunder, the provisions of 

0 XVI of the C P Code will apply, and the effect thereof t'a'i 
be that the personal attendance of a witness, unless vvntlim certain 
limits, cannot be compelled bj reason of 0 XVI, r 19 hut 
It seems that the provisions of O XVI, r 19 will not appl> to 
the case of the debtor himself, see Re Cowasjt I 4 Bom . tt-l 
and the other cases cited at 129, ante Examination of a watnc«s 
must be limited to informations regarding the insolvent 
dealings or property Cf Re Eranks, Ex parte Gtiltns, (iSon 

1 Q B 646 , Re Desporles, (1893) 10 Morr 40 , Re Eastort ^ 
parte Dalles (1841) 8 Morr 168 Re Saundcrz, Fx parte 
(1896) 13 T L R loS But questions to test the credibilitv 01 
the witness ma> always be put, Ex parte Ttlly, 20 0 B D 

16 W R sSS A witness summoned for examination is entitle^ 
to refuse to answer an incriminating question, Ex parte Schoficia 
Re Firth (1S77) 6 Ch D 230 , but the debtor is not so cntitie<i 
Ibid Reg V Scott, 4 WR 777, Reg v Hillain, 12 Co^ 
C C 174 In an examination under this section it is for the 
witness to object to such questions as, he considers, are put 
an improper purpose and if nece^arj the witness would I* 
justified on the advice of Counsel in refusing to answer such 
questions even if directed to do so Cf Scldana. Re. 33 C U ^ 
679 A record of depositions under this section cannot oc 
admitted m evidence in subsequent criminal proceedings under 
this Act Comp Moltlal Btsioas v Emperor, 32 C W X 114 ® 
48 CbJ 534 AIR 1929 Cal So 113 I C 851 

E^pentes A person summoned under this section can 
claim his conduct monc> and other reasonable expenses sncli aj 
di^ nioncv or compensation for loss of time, Re Appleton. (loosi 
T Oi 740 (756) What IS reasonable mav be determined with 
rctcrcncc to the expenses allowed to witnesses under 0 * 
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of the C P Code See also Re IVanberg, g6 L T 790 14 
Manson, 2““ 

Production of document# The documents must relate 
to the propertj or dealings of the insolvent, Ex parte Smith, Re 
Be^an & Co (iSSi) 45 L T 447 , Re Saunders, Ex parte Leigh, 
(1S96) 13 T L R loS , Ex parte Tatlon, (iSSr) 17 Ch D 5^2 
Recusancj to produce documents without anj justifiable cause 
IS punishable mth arrest A servant holding a document and 
having no authontj’ from his master to produce the document 
cannot be asked to produce it. Re Leighton & Bciictt, (rS66) i 
Ch App 331 , Ex parte Leicester, 66 L T 296 4 ° W R 4S2. 


Represented by legal practitioner The effect of this 
IS that the provisions of O lu of the C P Code will apply to 
the case The expression “legal practitioner” means an 

advocate, vakil or attomev of an3 High Court, a pleader, 
mukhtar or revenue agent See Legal Practitioners’ Act (Act 
xvlu of 1879), sec 3 For professional assistance see Re Greys 
Co , (1883) 25 Cb D 400 (405) The right to professional 
assistance is conceded as the examination may be a 
step m litigation adverse to the witness Ex parte Kemp, 
(1873) 42 LJ (Bej ) 26 (3$) , Ex parte Waddell Re 
Lutscher (1877) 6 Ch D 328 The pleader who attends on 
behalf of a witness summoned for private examination under 
this section is entitled to take notes of the evidence given by 
such witness for the purpose of re examining him, Re Walker, 
100 LT 860 16 "Manson, 20- But see Re Greys Bre-ioery & 
Co , supra Re London < 2 '* P-orlhern Bank Ltd Haddock's 
Case, (1902) 2 Ch 73 , Learoyd v H J S Banking Co , (1873) 
I Ch 686 (693) , Re Beall, (1S94) 2 Q B I 35 Under the English 
Law if a witness is examined with a vnew of proceedings being 
taken against him and not merely for the purpose of obtaining 
information from him he is entitled to the costs of employing 
solicitor and counsel, see Re Appleton, (1905) i Ch 749 (756) , 
but the language of this section does not go to that extent 
so m India a witness will not be entitled to anything on that 
score 


Bengal Notifications The following two notifications 
have been issued by the Bengal Government creating jurisdiction 
under this section in favour of certain Courts [Published m 
the Cal Gazette, Ft i, dated the i 8 th August 1927J 


Notification No 6956 J 6tll Aag 192? ts exercise of 
the po « conferred Ij sec V9V. of the Ire ^ Insoh \ct 
IQ the Governor in-Council is pleaded to empower the 
Distrct courts of the folio vine Districts to perl rm the 
functions referred to " the said section vi (il stler- 
Linnas {j) Biirdivan (3I Mi tini>ore j) Hoogly (5) Dacca, 
(6) Rajshahi and ( ) Dmaipnr 


26 
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(bj r^otific»ti9n Np 69&4 J 6th A-ug ig In eserDse tf 
tbe power ctaiferred Iv <5ec of the Pfov Icmr 

Act jg’O the Goeenieir in Ccmnch is p^e&srti to 
the Additional Distnct Jndire cd IJo&sIt M HottiJi ti 
pferfcjrm the ftujcticms referred to in the sa d seflicn 


regard 

property 


60. [§ 21*] (1) In any local area in ■^liich a 
declaratjon has been made 
speaat pronsio^ in under sectioD 6S of the CoHe 0 / 
loiea e pToccdure^ 1908, anti is in 

ioTce, no sale of immoveable 
property paying revenue to the Governmenl oi 
held or let for agricultural purposes shall be made 
6\ the recen er but after the other pitmetty of lb? 
insolvent has been realised, the Court shall 
ascertain — 


(a) the amount required to satisfy the debls 

proved under this Act after deducting 

the monies already recen ed, 

(b) the immoveable property of the insolvent 

remaining unsold, and 

(c) the mcumorances (if any) existing 

thereon , 

and shall forward a statement to the Collector con 
taining the particulars aforesaid, and thereupon 
the Collector shall proceed to raise the amount “o 
required by the exercise of such of the powers con 
ferred on him by paragraphs 2 to JO o) the Tlnrd 
Schedule to the said Code as he thinks fit, and 
subject to the provisions of those paragraphs so f'lr 
as they are applicable, and shall hold at the dis 
nosal of the Court all sums that mav^ come to h’S 
hands by the exercise of such powers 

(2) isothing in this Act shall be deemed to 
aliGct «any provisions of any enaclment for the time 
being in force prohibiting or restricting the execu 
lion of decrees or orders against immo\eable pm 
peru , ind any such provi^ons shall bo deemed to 
appij' (o the enforcement of an order of adjudici 
(ion made under this Act as if it u ere such a decree 
or order 

This IS section 2i of the Act of 1907 It mates proNisions 
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111 retjard to a special kind of immo\ cable property, namely 
jTin7ic>..cal7lc properly payxng rezemte to the Government or held 
or let for agrtciiUural purposes, and its application is limited to 
the area in respect of r\lucli a declaration has been made under 
'ec bS of C P Code of 190S It says that the receiver should 
not sell such a property , but after the other property of the 
insohent has been realised, the Court shall first ascertain three 
things, tie 

(i) the balance of monej required to paj the insolvent’s 
dcbfi, 

(11) his properties still remaining unsold, 

(in) the incumbrances on liis propcrt>, 
and then send a report of all these to the Collector who shall 
tr\ to rai'e the required amount of mone> bj exercising the 
pouers conferred on him b> paragraphs 2 to 10 of Sch III of 
C P Code, looS Sub-section (i) will not applj unless a decla- 
ration under sec 6S, C P Code, is made in the local area con- 
cerned, see v Girdhart Lat, 2 Lah ,78 61 I C 664 

(Lah ) _ When the Collector is entrusted with the duty of selling 
propertv paving land revenue m insolvency proceedings, he 
exerases the powers conferred bj paras 2 to 10 of Sch III of 
CPC and is subject to such rules as have been made by 
the Local Government in the exercise of the powers conferred 
upon It by S 70 of the C P C In such a case the Civil Court 
has no authontj to interfere with the proceedings of the officer 
conducting the sale If any question or complaint arises with 
regard to the holding or the conduct of the sale, the matter must 
be represented to the officer conducting the sale who is the 
only person authorised to deal with questions of this kind, 
Gindharx Lai v fhaman Lai, 49 A 272 25 A L J 197 AIR 
1927 All 203 gS I C 1046 Tor the same reason, a sale of 
immoveable propertj of the kind specified in this section by the 
Official Receiver is invalid and inoperative, Nazir Hasan v 
Matin uzzaman iiOLJ 672 AIR 1925 Oudh, 299 There 
IS, however no absolute bar to the insolvency Court permanently 
alienating the lind of an insolvent or to its departing from the 
pnnciples governing the execution of ordinary decrees if a fit 
case IS made out for such action, Lachinan Stngh v Mahant 
Ravi Das 29 P L R 606 AIR 1029 Lah 66 117 IC 
669 (i) 

Held or let for agricultural purposes Agricultural 
purposes must be for the purpose of cultivating soil, (Cf Xah 
Kishen \ Jankec, 8 W R 250) , cultivation of indigo is an 
agricultural purpose, but not manufacture of indigo cakes, 
Surendra v Han ilohan, 31 Cal 174 Q C W V S" — on appeal 
to PC 34 Cal 718 II CWN 791 6CLJ 19 (P C ) Cf 
I mrao Bibi \ Smad Mahomed, 27 Cal, 20^ 4 CWK 76 
Tor the meaning of the term “agriculturist” as used in sec 60 
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(c) of C P Code, see Hutktt Vettkatarama \ Officxal Recd'er, 
Scnth Arcot, 49 Mad , 237. 50 M L J. 90 Land let out for 
an orchard is not land let out for an agricultural purpose, 
Summon Go/’e\ Ragkubtr^ 24 Cal 160 Also see Ram Ckardrs 
' Dalaji, 15 Bom , 76 A lease of land for the culti\'ation of 
betel IS an agncultural lease, Kurhay en Hajt \ Mayan, tj Jlad , 
gS See aho Murugasa \ C/iinRa<hamhai, 24 Mad , 421, la 
whicl ' ■ ' "■ . . , . . . u . I 

lease 
etc a 

25 "Mad , 627 12 M L J 395 It should be noticed that theve 
Madras decisions are not in conformit\ mth the Calcutta deci'^ioa 
in Lmrao Bifai \ Syad Mahomed, 27 Cal. 205 4 C W N* 76, 
according to which growing legetables, plantmg bamboos and 
mnt trees arc not for an agricultural purpose. Ibid , see al'O 
aurHfnoR Gate 1 Raghubtr, 34 Cal , 160 Vide al*o the 
author’s Bengal Ttnancj Act, pp 19-20 

W here in pursuance of orders passed bw the Cml Court ta 
the exerci'o of lOSoUencr jurisdiction certain retcnue*panns 
propem of the insoUent was sold b> the Collector br pniate 
contract, it has been held that such a sale did not ou<t the 
rre*cn3pti\e rights of a person entitled to claim pre-cmptioi, 
AuHhai Lai \ Kalka Prosad 27 All , 670, but where the *3lc 
takes place bi public auction, no such right of pre*cnjptiO'i 
exists. Daiffath \ Stlal Stnfh, All, 324. Cf Si eoUrar 
% Kulstm untssa, 49 All . 567 (P C ) 

_ l^nd of a Member of an Agricultural tribe in the 
^ In'oUenci Court is competent to proceed acaio^t 
the land of an insolvent who is 1 member of an agnciiltuml 
tribe and effect a temporarv alienation, and it is not nece^'i 
mat the recon er or the Court should proceed through the 
Collector. Uan;i \ Girdhan Lai, - Lab ,7$ 61 I C 664 
_ doe* not apply to proceeding* in the Revenue 

^urt under Agra Tenancy Act See KalKa Das \ Gojij 
— followed in Parf-ati \ Raja 5/iMm Rtbh, 
44 A I , 296 (cited at p 3, ante), »n which it wis held that 
where a decree of the Reienue Court (under Agra Tenano \ci) 
was to put to execution and wis met b\ an objection lint the 
propcrti against which execution wis Icntxl was alreatb trar>- 
fciTcd I)\ the invihent judgment deb‘or to his wife and nircr 
^1. no suit could be muntuned for a declaration that the 
tmnsfer to wife and •wn was inopcfati\e to p-cient the \e<*irg 
of the propem m the Reccucr 

Sale by Receiver in contravention of the s-ction: 

' 'lie of immo^cible properts of the kind specif ed in thi' 
<.ction In the Receucr ts ir-.i/irf and tnot’eraltre, S'azir flass’’ 

' uzzjrran. 11 O L J 6'2 A I R 1025 Oudli . 200 
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Applicability of the Section when parlies are secured 
•creditors When the parties to the proceedings are all 

<ccured creditors, the order of adjudication does not bind them 
Conseqiienth , tlie\ can allow the rccener to bring the insol- 
vent property subject to payment of Gotemment revenue to 
sale, Ram Dczt \ Ga»e$h, 48 All , 475 24 A I, J 4S0 AIR 
1926 \11 501 I C 416 

Distribution of Property 

61. [§ 33 ] (1) In the distribution of the pro 
pertj of the insolvent there snail 
PrioritA of debts be Tjaid III nrioiitv to all other 
debts — 

(fl) all debts due to the Ciown or to any 
local authority, and 

(6) all salary or wages, not exceeding twenty 
lupees in all, of anv clerk servant or 
labouier in respect of services render 
ed to the insolvent during four months 
befoie the date of the presentation of 
the petition 

(2) The debts specified in sub section (1) shall 
rank equally between themselves, and shall be paid 
in full, unless the property of the insolvent is in 
sufficient to meet them in which case they shall 
abate in equal proportions between themselves 

(3) Subject to the retention of such sums as 
may be necessary for the expenses of admmistra 
tion or otherwise, the debts specified in sub section 
(1) shall be discharged foithwith m so far as the 
propel ty of the insolvent is sufficient to meet them 

(4) In the case of partners, the paitnership pro 
perty shall be applicable in the first instance in pay 
ment of the paitnership debts and the separate 
propeity of each paitner shall be applicable in the 
fust instance in payment of his separate debts 
Whore theie is a surplus of the separate piopeity of 
the paitneis, it shall be dealt with as part of the 
partnership property, and where there is a surph’-' 
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of the partnership property, it shall be dealt with 
as part of the respective sepaiate property in pro 
portion to the rights and interests of each partner 
in the partnership property 

(5) Subject to the provisions of this Act, all 
debts entered m the schedule shall be paid rateabh 
according to the amounts of such debts respective!) 
and without any preference 

(6) Where there is any surplus after payment 
of the foregoing debts it shall be applied m pa\ 
mont of interest from the date on which the debtor 
IS adjudged an insolvent at the rate of si't per 
centum per annum on all debts entered m the 
schedule 

This section corresponds to sec 33 of the repealed Act 
and IS based on sec 40 (4) of the English Bankniptcv^ Act, iSS) 
no\\ sec 33 of the Eng Bankruptcy Act, igi4 It la>s down 
the procedure to be followed in the distribution of the 
of the insolvent It s>ays that the following two kinds of debts 
should be paid first of all, vtz 

(a) debts due to the Crown or to any local authority 

(b) solarj or wages (not exceeding (Rs 20) of any clerk 

or servant of the insolvent dunng four monff 
before the date of the insohcncj petition vl 
Eng Bankniptcy (Amendment) Act, 1926, sec ^ 

These are in fact the only unsecured debts that enjo} 
priontj As between themselves, however, these debts ran 
cqvnllj and shall if the insolvents assets permit, be 
full or otherwise subject to proportionate abatement Unac 
tlic English Bankniptev Act and the Presidcncj Act there nr? 
certain other debts v hich also ciijoj a pno itj c g compensa- 
tion paj able under the Workmen’s Compensation Act or rent 
due to a landlord (sec see 49 of the Prc':idcnc> Act) bti 
under this Act such debts cnioj no such prioritv In sul^scc 
(4) we have provisions as to how the partnership propertv ar 
separate propertj of the insohciit should be applied m red' e 
tion of thc«c debts After considering all the foregoing item' 
the balance is to be distnbutctl among all the creditors a 
course ratcablj and without preference After all these dch 
have been satisfied, interests on the debts mav be paid from 
the date of adjudication at the rate of 6 p c pa Intercs 
Stops after adjudication, and cannot be allowed thereafter cxccp 
m the contingcncj contemplated in sub-sec (6) of this section 
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a }If<!iamm«d Sbraliim ^ RomcliJi-Jn, 48 Ml 5 ;= MAM 
3I, AIR w6Ml J '9 OJIC SM II K tiwllM <0 me.)- 
dm fcah djVte ft! ft wxutcd Oedilor remain 
aliytlim? comainei m !!« 'ceUou, Richards \ O.ttirfti aj 
RiMenmnrilcr j Ch an <•‘<1 "Ir" "'"'e'' 


iicadmg 

Crown aeMs See O -OwMU. r C C ^ 

hiilah V Scccijr, a) SJatf 12 Ci\ 4« , Cf 
X Owil> Kn fp % Cal 1 10 C ^\ N Ss7 '•Micrc the 

and sv’ jcci a titli-s conflict ilic Vins*« <lnu uc pTcleTten, 
Kt%\ UtUs USti\ 16 ta-^i 2~S I.iUni'c It Ins been held jn 
Re c* Lo . UH 0 Ch 1) tint whenever 

vU r^sh\. ol the Crown and the ri?;ht of the snhjcct with respect 
to the va'^ metW ol a <U\ I of cipnl dcjtttc come tiito compctitiop 
-the CrQ\\i\ ni;lit trctails, U aJcf Intfllmn CemmusioncT \ 
/■afner (loy^j \ C i‘0 hatiL of I Her India \ /IdimniitMlcf' 
General Bengal 4$ Cal <■ S3 :a 703 "U n 

when claims of the Crown and claws of common persons un 
Use an old evpfc'sioti) concur* or come into eomj ctition tVnt 
tfae Crown is preferred The Crown has no more ncht thin n 
lommon pcison to seize A s ptopertv and nppK it in or towards 


the (fischarce of a debt due from Jl Tint js not a ijuestiofi 
of iaw ft IS a matter of common ni>ticc. and it mu he fithlet), 
of common honesty,” per X/ird Macmchteii m \ Me*td 

Lai 59 r A 62 24 All 223 9 A b ] 40i 22 M 1/3 457 t6 
C W A' 4JS 15 C L 7 327 at p 331, T C Priority’ o! Crown 
debts has not been rccowiscd under the Companies Act Cf 
(ion) i Ch sd9 Ctown debts bate however no prioritj o\tJ“ 
tnortEaees Doil Mohainmad Khan \ Mam Ram, 59 AJJ , Jf . 
Bbrahitit [\han v y?flfiKaJuatfii A'aiclcr, 28 Mad , 420 The 
on-nersfr/p 0/ (he property passes to the first mortR"iEcc in an 
English mortgage but not to the puisne mortgaRcc, and he is 
not entitled to pnonty over the CrOnii, a C \R N 70 (sufra) , 
aRo (i8g6) a Ch 212 riipra 


Local autbont}' such as Mnnicipalittcs, llislnrt 
Boards Port Comnnssioj)cr& etc Tor definition see s 3, C) 
(zb) of the Gcowal Clauses Act, (X ot 1897) 

Rent Rent is a first chatKe, see p 20, and the landlord 
IS m the position of a secured creditor (p ig) , so. he fias priority 
Uv the uia'Aet cl jiayjpcnl , h^t he xs not mentioned in tins 
Section as this section contemplates only the unsectere’d debts 
fn t/iis connection ^(te Dishambhar v RuKlha, Si I C 647 (a 
ca-^e under the Oudh Bent Act an j cited at p rg, ante) 

Clerks and Servants They must be whole tune nml not 
Occasional clerks slid servants , otherwise they will not fxe 
entitled to pnotiiy , sec Lx parte Waller. L R 15 7 r, /fa and 
Cairiiey v Back, figo6) 2 KB 746 The wages or salary must 
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be in respect of personal services rendered by the clerk or 
servant, not those winch he pa>s some one else, to render, 
Salary does not include the prospective and contingent eamicgs 
of a professional man in the exercise of his personal skill and 
knowledge, Ex parle Benwell, 14 Q B D joi 

Labourer "The expression labourer denotes persons nho 
earn their daily bread by personal manual labour or in ocaipa 
tions which require little or no art or skill or previous educa 
tion," / Chand v Aba, 5 Bom , 132 

Funeral expenses and price of necessaries supplied before 
death — Though these things find no mention here, still i| 
seems that reasonable funeral expenses have to be paid m full 
before the trustee in bankruptcy (1 e the receiver) can come in 
As regards the unpaid price of necessary commodities suppheu 
to the insolvent before his death, that has to be paid out of 
the personal earnings of the insolvent, if any, in pnonty over 
the receivers claim 

Sub-section (4) : Partnership assests —Compare the pnn 
ciple of this sub-seciion with sec 262 of the Indian Contract 
Where either all the members of a firm become insolvent, or 
where one partner is adjudged insolvent, the partnership 
shall be applied to paj off partnership debts, and the separate 
estate to pay off separate debts, and the surplus to each rec 
procallj to pay off the other debts. Ex parte Cooke, * 

300 On the adjudication of a partner, the creditor of the nr® 
maj prove against him , but such a creditor cannot receive 
dividend out of the separate estate until all the separate tfeo 
tors have received the amounts of their respective 
Danwdar Das v Official Receiver, 117 I C i45 > o^ch 
joint or separate, as the case may be, should pay its 0 
creditors Cf Ex parte Kensington, 14 Ves 447 * ’ 

(1894) 2 Ch 557 Where persons carrjmg on busmeK 1 
partnt-rship are adjudicated insolvents it is open to the credito 
to elect as to which assets thc> will go against, the genera 
assets of the two partners or the separate assets of the on 
against whom thev elect , and they can elect until the veO 
end of the proceedings, and only when they have actua y 
received a dividend, there is an election Even after they nav 
received their dividend tbe> can still pa> it back 
ceed against the other assets, Sitbraniia/i v Banstlal 
chand (1924) MWN 164 AIR 1924 5Iad 595 12 L 

46 79 I C 966 Vide also the notes under sec 28 at pp ^0 

70 In this connection, see Sardarmal v Aranvayal, 21 ’ 

205 Where the creditors have a double remedy open to the 
and the> intentionally elect their remedy against the joint esta 
of the firm they are not estopped from re electing their reme y 


^^5C tl 1 


TtlE rR^MNCllL l\‘- 0 ..\rNC\ 


\cT 


the ‘cm'3‘c c^-i‘e of -in iVm'ltnl partner. !/mif 
Ua , V Mcclcr u <r- Cr \ I K lo:^ io lo^ 

IC '!'> on / \ fi» f idims(*r, he Cr U( ^ U\ 

\ lei't Itmal nc-'i'i't 1 pi 1IU7‘’11,> nml one o' «t*- 
lartncr^ can m the ttent f‘ the ir-ohc-ox o' the pirl jcrhip. 
Ik* executed ac^ n*t the vpi^atc l'o,» rti of tJic pirtrcr. tJn«)CT 
t!n«;clai‘^c }ct> alni c hi M-thl \ loUuiJit *2 Ilnrt LK :o; 


Sub lection ( 5 ) Ratesbty. without preference Hi' 
me the tw ir ^ n t*- r t Ptin*'c 1 n « l^-ve ft). il) oil rr «*cl is 
of the ins U on s c sUKol tn the scJicdnlc) ire to l« pud 
part pjisii Cf ll iulatct \ Piimrt timj) i C!i o , / ^ f-tiie 
Pof:nX*cr Ch I‘ o.i 1 n-n the jld^iunt e-edtU rs 
haic BO pnonti in re-- < t < j ihiir dtf» s evetp* iti rc*pcCt of 
assets tcj/urd m ext i/tic»* t cfo'i the ‘id* ti'i'f ef ihe lo* f 
erfi pefiJior ve i Tit rt-l t o‘ ttjtnl iliijwn rnctttl 
in the sectifi can i t I Uftitfl It iht Cf'rj on the pretest 
that the crerjjj h jv i - r h J ' tdx rre rnl of /„/> t!tht» Ttd 
resentd the otUr v.r'it f * ‘ittleiK-nt mtli the iiiwdttnt 
after 1 s <JiSK!a’»e tj in <Mur u rd* the Co irt eifinnt {itinivh 
such conduct of the creditrr In dire'Ctmi: tint the dcht he 
has proxed be e\tliiUl /»/Jn> \ To)f3f, 6 S I, li jht 
T9 I C ^ \ jtr-n nil* tniri'ts erd 1 to the in^oUenl 

for the jiirpose f nsabme jewtU will Inxt no jftfcrnlnl 
claim for the lasn t»t oi t\ie saUie «d his t^ohl hut Ins to nnl 
fan fasiu with tlie ctncral creditors, if tlie poM pets mixed 
up witli the iii'lients fetitfal ssctv, l/nfn**u v 
etssfgnce 1 MI J 4 o I C j- Ti>njent of dixnlciids 
under this snb-se-ction ma> be made per post , see rules infra 
Lndc-r sec so 'i J articular ifoiertie-s max be dixnkil mnoni: 
the creditors in its fsistin^ form Uitchiincd dixidends should 
be deposited in C mrl Tht deilb of the insolxeiit docs iiori 
stand in the wa\ the distribution of dixidends , A’c 5ilar<iiii J 
lo hjm ' 


Cl (6) Interest Tliouph ordunrilx interest stops after 
adjuhcati n still if there is a surplus after pijment of prox- 
abJ delt-, interest at the rate of 6 p c p a will be allowed 
on tbem from tlie date of adjudication Re M (1904) 

J Ch 29J not tollfjwmc' Re llenle}, (rfoO) 75 f , '1 307 Cf 

Rc Mahomed SI ah n Cal 66, also Re riiomas Rericra, 
1 Mad nCk 217 Tlic observations in these two cases— 
13 Cal 66 and i Mad II C R 217 Ihit interest is piyablc 
only on <kbts uhtcli expressly or imPliedly carry mtctesl do 
not find anx warrant from the wording of this sub ‘cctioii 
(,anga Sahai \ Vu'kaTatn Alt, 24 A J, J 441 AlK iQ-’fi 
All 361 97 I C 556 , Re Btoutte and II ingrove, (1891) 2 

Q b 574 
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be m respect of personal service rendered by the clerk or 
servant, not those which he pays some one else, to render, /bii 
fealary does not include the prospective and contingent eammp 
or a professional man in the exercise of his personal skill and 
knowledge. Ex paHe Benwell, 14 Q B D joi 

Labourer "The expression labourer denotes persons ivbo 
earn their daily bread bj personal manual labour or in occupa 
tions which require little or no art or skill or previous educa 
tion, J Chand v Aba, 5 Botn , 132 

Funeral expenses and price of necessaries supplied before 
death — Though these things find no mention here, still it 
seems that reasonable funeral expenses have to be paid in lull 
before the trustee in bankruptcy (1 c the receiver) can come lO 
As regards the unpaid price of necessary commodities supplied 
to the insolvent, before his death, that has to be paid out d 
the personal earnings of the insolvent, jf any, in priority oifr 
the receivers claim 


Sub-section (4) : Partnership assests — Compare the pnB 
ciple of this sub-section with sec 262 of the Indian Contract Act 
W here cither all the members of a firm become insolvent, w 
partner is adjudged insolvent, the partnership estate 
Shall be applied to pay off partnership debts, and the separate 
estate to pay off separate debts, and the surplus to each red 
procallj to pay off the other debts. Ex parte Cooke, 2 P 
300 On the adjudication of a partner, the creditor of the firm 
may prove against him , but such a creditor cannot receive a 
dividend out of the separate estate until all the separate crefli 
ors have received the amounts of tlieir respective debts 
Damodar Das v Official Receiver, try IC 145, each estate 
joint or separate, as the case may be, should pay its ovw 
Kensington. 14 Ves 447 . 

n r?f \ Where persons carrying on business m 

partnership are adjudicated insolvents it is open to the creditors 
®®5ets they will go against, the pcneral 
100. n f ^ partners or the separate assets of the one 

rC I 'A?®'” they can elect until the veo 

^ and only when they have actuall) 

1 a dividend there is an election Even after they ha« 
received their dividend the> can shll paj it back and pro- 
Subramiah V Banstlal Abecr 

46 -Q f C^‘^q 66^ 1924 Mad S 9 S 
-n ^ also the notes under sec 28 at pp 

wri connection, see Sardarmal v Aranvayal, 21 Bom. 
and thr n? V have a double remedy open to them 

of elect the, rremedj against the joint estate 

firm they are not estopped from re electing their remedy 
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a!:ain«t the ‘^cp'iratc c«tite of an individinl partner, Ahmad 
Haji \ Maclcn:ic Siuarl cr Co , A I R 102S Sind, 40 I05 
I C ' 05 , rd'nnp on Tt fartc Adamson, Re CooUc, (1S7S) S Ch 
Vi; \ decree obtnintd acunst a partiier'^hip and one of its 
partners can, in the c\ent of the in<;ohenci of the partnership, 
f)C executed acrnin^t the separate property of the partner, uiufcr 
this clause, JcthaJal Chhdatal \ I^Uubhat, 32 Bom LR 702 

Subsection (5) : Rateably... without preference Bar- 
rini: the two instances mentionetl in sub-sec (i), all other debts 
of the mbohent (if entered in the schedule) arc to be paid 
part pas^u Cf I| hi/alff \ Patmer, (i^i) i Ch 9 , Ex parte 
Pollingcr, 8 Ch D 621 K\cn the jndffincnt creditors 
ha\e no pnonti in respect of their debts except in respect of 
assets teahsed in exccuUen before the ndjuiiiioii of the iusol- 
icrey petition {«cc 51] The ncht of equal diMS’oii enacted 
111 the st-ction cannot be defeated bv the Court on the pretext 
that the creditor has proxed onl\ one out of debts and 
Tcscrxcd the other sc-crti (or v,.nlcmcnt with the insoUcnt 
after Ins disdiarpc, or in other words the Court cannot punish 
such conduct of the creditor In directing tliat the debt he 
has proxed be excliulcd Dhanji \ Ta\lar, 6 SLR 163 
19 I C 385 A person xvho tiiirusts gold to the insolxciit 
for the purpose of making jewels will luxe no prefcrntial 
claim for the paxment of the xalnc of his gold but has to rank 
pan passu with the general creditors, if the gold gets mixed 
tip with the insolxents genera) asi^^ts, iVulrmzu v Offinal 
Assignee, 21 L J 4o^ 20 I C Pa>iucnt of dividends 

under this sub-section nia> be made per post , see rules infra 
Under sc< 59 ti) particular properties mav be divided among 
the creditors in its existing form Unclaimed dividends should 
be deposited in Court The death of the insolvent docs nor) 
stand m the wav of the distribution of dividends , Re Sifarnm^J 
10 Bom 5& 

Cl (6) Interest. '1 hough ordiiiariH interest stops after 
adjudication, still if there is a surplus after payment of prov 
able debts interest at the rate of 6 p c p a will be allowed 
on them from the date of adjudication Re Wliilakes (1904) 

2 Ch 2(jg not following Re Henley, (i8g6j 7*5 LT 307 Lf 
Re Mahomed Shah, 13 Cil 6b alsfi Re i liomas I’crtira, 

1 Mad HCR 217 Tbe observations in these two cases— 
J3 Ca! 66 and r Mad HCR 21, that interest is paj-ible 
only on debts -xhtch expressly or intphcdlv carry inleicsl do 
not find any Warrant from the x\orduig of this sub section 
Ganga Sahai \ fiftil aram Ah 24 A I. J 44i AIR iq’ 6 
All 361 97 I C 556, Droune and U tngroxc, (1891) 

Q B 574 
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62. [§39] (1) (21i] (1) In the calculation of 
dividend?, the receiver shall 
retain in his hands sufficient 
«a?sefs to meet — 

(«) debts provable under this Act «and appear 
inw from the insolvent’s statements or 
otEenrise to be due to persons re«i 
dent in place? so distant that in the 
ordinary course of communication 
they have not had sufficient time to 
tender their proofs: 

(6) debts provable under this Act. the sub 
ject of claims not yet determined. 

(c) di':puted proofs or claims; and 

(<f) the expense? necessary for the adminis 
tration of the estate or otherwise. 

(2) Subject to the provision? of sub-section (l)t 
all money in hand shall be distributed ns dividends 

This i« «ecOoa C9 (i) red (2) 01 the .Act of lOO? tint! «> 
tahen from «oc 6a of the Ban’<nii'tc\ .Act, which i> re 

enacted in «« 64 of the BanAn'ptcx Act, :qi 4 It corTC<r«"“’ 
to sec “I of the Pre-idencv .Act 

Reason of the Section The rca^o^ o' this section ni** 
the next few sections h'i>s been thr^ Cit en m the 'tatcmei't 
of Objects and Keatons to the \ct of 1007 ^“Tlic Code of 
Cull Procedure dots cot remilate the jnvmcnt of diudcnds 
and there is accordmclv no di'^tion wi*h regard to pron?®” 
for debts not pro^ab 5 e at once The pnnciple has alreidv 
been recogni«icd tint n creditor can claim to pro\ e at an^ tmie 
while there are still niuhstnbnted of the in'ohcnt u 

IS cs>entnl, houe\cr to qx-Uft thn b\ prondme for the nnni 
tcoance of an\ prior paxnx'cnt of xlmdend-., q.iul al-o to protect 
a rcccuer acain-t salts for dividends unpaid, tie Court bci-iC 
at the «aine time xc«*’exl xvith the power to order paxTrent, 
with cos»s and interest improperh withheld ” 

This section la\s down the procedure to be follow exl h\ 
the rcccuer in calcuHtmc the duulcnd to be paid to the 
creditor Before distnbuiOEr the dundends the rcccucr «iliould 
retain iti his hands sufficient as«cts to meet the debts or 
expenses mentioned in clauses (a), (b), (r) and (d) of swl»* 
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section (i) As to the order or imiincr in which the debts 
arc to be *cc 61 'ibo\e This section protidcs tint 

m calcnlatinc the dnidcnd the Rcccncr is to tihe into nccount 
the debts of the specified dcs'^iption As to the position of t 
secured creditor wnth respect to the assets of the insohcnt, sec 
sec 4“ abo\c ‘iec 6^ bars i suit for dividend, but the 
receiver can be compcllcil In the Court to pav it down when 
he reft ses to do sq 

In a Calcutta case deeded under the Prcsi Towns Insolv 
\ct, the Ofiicnl \ssi;picc distributed 
rffpct o' failurr t the assets after dcductiiic his com 
retan a«<et» mission to the two sclicdnlcel creditors, 

tbonch he had notice of other creditors 
whose claims were neither admitted nor rejected, and the Court 
held tliat he was per^fiaih liable for the amounts which those 
creditors were deprived of /’<• (itlihnsl Peace, 2b 

C^\N 653 

A receiver is not bm n 1 to retain mv part of the assets to 
tnect the claim of a secured ercditor who has neither assessed, 
nor relinquished his se*cunt\ utultr j nor is he pcrsonalh 
liable for faihlic to keep i sufficient reserve is contemplated 
b\ this section Fx^’Cirlf Cood ij Ch 1 > "sa Where h\ 
reason of special circumstances a secured creditor failed to 
realise his secuntv before declaration of dividend the Court has 
power to give suitable directions as it considers just and equitable 
for pavTnent of the unsatisfied portion of the secured creditor's 
dues Ibid 

Sub-section (2) Subjett to the provisions of sub see (ij 
all nionev m the hand of the receiver should be distributed 
as dividends The rcetntr cannot lowcvc either retain in 
his hands or di«tributc as dividends monc>s found to be 
belonging to other ptrvnis than the insolvent / x patlc /attics 
LR 2 Ch 6oo I-or inslanee where the \ ife paid premiums 
on the life pnbev of her husband tl e receiver could not retain 
the police nionevs without reiaviiK tie wife the sums she had 
paid frr premiums In re I \hr (i j ) i Kb '-os /\< llall 
(iQj-l I K I> i; In ci e )t over piviuent t> in\ pirticulir 
individual the Rtcener eaii st>j> jiiMueiit of subsciii ei t 
■4 vvV^7ii!i-!, "10 *iiim iiYl pavnieiils t t'lic ol’ner trci'u'rtrs aic 
levelled up to the proportion received bv tile over pud cieditci 
Re Searle Hoarc C~ Lo fig 4) Ch •’s 

Subsequent interest Suhsc lueiit interest thout,h u 
cannot be taken into account at the tune of the first d stnbutu n 
of dividends has to be 1 aid < ut of the assets if sufficient is 
part of the debt Mahomed Ibrahim v Rainchandra 4^? All 
272 24 \ L J •’44 I R i0'’6 AH 2S9 9-’ I C 51.^ 
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63. [§ 39 (3)] Any creditor who has Dot 
„ ^ proved his debt before the decla 

has'^not^^'roved^ debt ration of any dividend or dm 
before declaration of a dends Shall be entitled to be 
paid, out of any money for the 
time being in the hands of the receiver, any dm 
dend or dividends which he may have failed to 
receive before that money is applied to the payment 
of any future dividend or dividends, but he shnll 
not be entitled to disturb the distribution of anv 
dividend declared before his debt was proved by 
reason that he has not paiticipated theiein 


This IS sec 39 (3) of the Act of 1907, and corresponds to 

sec 65 of the Eng Bankruptcy Act 1914 and sec V of 
Presidency Act, 1909 


This section provides for the case of a creditor nho does 
not come forward to prove his debt before declaration oi a 
dividend and sa>s that such a creditor is to be satisfied « 
far as practicable from the funds still m the hands of the 
receiver Cf Ajudhta Nath v Anaui Das 3 All 799 
Haiti Mulehand v Official Receiver tnfra Dabu Lol v 
Krishna Prosad 4 Pat 128 85 I C 543 It does not 
ever or jr to disturb the distnW 

tion 0 e his debt was provw 

In Re of a creditor was allows 

to be Sk. >.uuieLi m appeal lueiore tne High Court) 

Any Creditor These words show that it is 
for a creditor to prove a debt after the declaration of a dividena 
So it has been held that-a creditor may come in and prove w lO^*' 
as there are assets available for distribution, Re Me Mm 
(iQO’) •’ Ch 6S4 and that a creditor maj come in to 
Ins debt at nnj time before -i final dividcndisdeclarcd ^ 
i>arle Boddaii 2 D‘T~JO'~“625 — See In ‘this connection tl« 
following cases Henry Harrison \ G E htrk (1904) A ^ ‘ 
Hteks \ May (1879) I 3 Ch D 236 Stvasiibranant ^ 
ThccU lafypa 4- Jlad 120 4 S M L J 166 75 I C 572 i ' = 

creditor so coming is paid out of the funds in the hands of 
receiver So the receiver's liability is limited to that extea 
Rout \ Grcf-ory 24 Q B D 281 But it seems that if the Bec«| 
\er gets notice of the clnim of such a late-comer, he cianot a 
together ignore him unless he is excluded from the schedule dj- 
an order of the Court , if he does so he will be personalb hab'® 
Cf Re Archibald Gilchrist Peace '>6 C W N 653 cited 
the preceding section The rcnicdv of a Mahomedm 
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*;d to deferred dower lies under tins section, if her hiis- 
’ predeceases her or divorces her and the insolvency pro- 
are still continumc; It is then that her claim matures 
she can claim a share of the insolvent's assets still remain- 
ng with the receiver, Sughra Bibi v Gaya Projcid, 133 IC 
754 Cf. Mtrza Ah v. Qadart Khanam, 21 P L R 1919 
"0 I C 774 

Late>coiners . Creditors who prove their claim after 
declaration and payment of anj' dividends, do not rank pan 
passu as between themselves, but are entitled to payment in 
full in the order of their proving their respective claims, pro- 
vided funds are still available The claim of anv' such creditor 
cannot be held up until the claims of all such creditors are 
decided, Hiranand Mulchand v Official Receiver, 100 I C 
791 (Smd) 


64. [§ 39 (4)]. When the receiver has realis- 
^ ed all the property of the insol- 
* vent or so much thereof as can, 

in the opinion of the Court, be realised without 
needlessly protracting the receivership, he shall 
declare a final dividend, but before so doing, ho 
shall give notice in manner prescribed to the per- 
sons whose claims to be creditors have been noti- 
fied but not proved, that if they do not prove their 
claims within the time limited by the notice, ho will 
proceed to make a final dividend without regard to 
their claims, After the expiration of the time so 
limited, or if the Court, on application by any such 
claimant, grants him farther time for establishing 
his claim, then on the expiration of such further 
iliac, the property of the insolvent shall be divided 
among the creditors entered in the schedule with- 
out legnul to the claims of any ohor persons 


Tins is section 39 (4) of the Act of 1907 It corrcspontls 
^ see 67 of the Eng. Bankruptcy Act and sec 73 of the 
PrcMdcncv Act 


Here wc have the direction as to when the fi lend 

IS to be declared The section makes it ’ _ 

after every possible ficihlv Iins been ’ 

ehinniits to come forwinl to prove viver 

should proceed fimllv to divide * ilvcnt 

among lus creditors Under this 
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63. [§39(3)] Any creditoi who has not 
„ ^ proved his debt before the decla 

piov^r debt ration of any dividend or divi 
icfore declaration of a donds shall be entitled to be 
paid, out of any money foi the 
time being in the hands of the receiver, any dm 
dend or dividends which he may have failed to 
leceive befoie that money is applied to the payment 
of any future dividend or dividends, but he slnll 
not be entitled to disturb the distribution of anv 
dividend declared before his debt was proved by 
leason that he has not participated therein 

Tins IS sec 39 {3) of the Act of 1907, and corresponds to 

sec 65 of the Eng Bankruptcy Act, 1914, and sec 72 of the 
Presidency Act, 1909 

This section provides for the case of a creditor nho docs 
not come forward to prove his debt before declaration of a 
dividend and says that such a creditor is to be satisfied « 
far IS practicable from the funds still in the hands of tne 
receiver Cf Ajudhta Nalh v Anaui Das 3 All 799 //'" 
iiand Mulchaiid v O^cial Receiver, tnfra Babu Bel ' 
KrisJma Prosad, 4 Pat 128 85 I C 543 It does not note 
ever entitle such a late coming creditor to disturb the distn 1 
tion of anj dividend declared before his debt was pty' , 
In Rc Cobbold 36 Cal 512 the claim of a creditor was alloi 
to be scheduled in appeal (before the High Court) 

Any Creditor These words show that it 
for a creditor to prove a debt after the declaration of a 
So it has been held that a creditor may come in and prove so 0 
“IS there are assets available for distribution, Re Me 
(igo-») -> Ch 6S4 and (hat t creditor m’lY come in 
lus debt at an> time before a final dividend is_clcc|arc(i_^^ 
parle Boddam 2 ^Scc'in thlTconncclion i' 

following cases Hent) Haruson \ G E htrl (1904) A C « 
Hicks V (ib7Q) 13 Ch D ^36 

Thccthiappa 47 Alad i-o 45 M L J 166 75 I C 5/2 

creditor so coming is paid out of the funds in the hands a/ 
Tcccucr So the receiver’s Iiabilit> is limited to that evte 

Roui% 24Q BD 281 But it seems that if the 

ver gets notice of the claim of such n late comer, he cannot m 
together ignore him unless he is excluded from the schedule « 
an order of the Court , if he does so he w ill be personaUv liao'^ 
Cf Rc Uchihald Gilcbrisl Peace 26 C \V N 653, cited 
the preceding section The remedj of a ■Nfahomedan 
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ntitled to deferred dower lies under this section, if her hus 
jand predeceases her or divorces her and the itisolvenc> pro 
cramgs are stiU continuing It is then thit her claim matures 
ind she can claim a share of the insolvent’s assets still remain 
ag mfh the receuer, Sughra Bi6» \ Gaya Prosad, i->3 IC 
754 Cf Mirca Ah \ Qadan !\.hanQiu ai P L R 1919 

jo r c 774 


Late>comer$ Creditors who prove their claim after 
declaration and pajTnent of an> dividends do not rank pan 
as between themselves but are entitled to pavment in 
full in the order of their proimg their respective claims, pro- 
vided funds are stiU available The claim of anv such creditor 
cannot be held up until the claims of all such creditors are 
decided Htranand Mulchand \ Official Receuer, 100 I C 
/ 9 r (Sind) 


64. [§ 39 (4)] When the receiver has lealis 
F««i a...a.„d property of the insol- 

vent or so much thereof as can, 
in the opinion of the Court, be realised without 
needlessly protracting the receiveiship, he shnh 
declare a final dividend, but before so doing, ho 
shall gi\e notice in manner prescribed to the per- 
sons 41 hose claims to bo creditors have been noti- 
fiod but not proved, that if they do not prove their 
claims within the time limited by the notice, ho v ill 


proceed to make a final dividend without regard to 
their claims After the expiration of the time so 
limited, or if the Couit on application by anv such 
claimant, grants him further time for establishing 
his claim, then on the expiration of such further 
fime the proportv of tho insolvent shall bo divided 
among the ci editors entered in tho schedule with- 
out icgaid to the claims of any oher peisons 


This 1-. section vO U) of Ibc Act of ioo~ It correspond-, 
to <5ec 67 of the Cng Bmkniptcv Act and sec 73 of the 
I’rc'^ulcncN \ct 


Here wc ln\c the direction ns to when the fiinl dividend 
i-. to be declared Ihc ’section makes it al luuhnth clear that 
nftcr c\cr\ po««iblc ficihtv his been given to the slKcnt likelv 
clammits to come forward to prove their debts the receiver 
should proceed fimlls to divide the is«cts of the mvilven 
”1111000 his creditors Under thi-. section, the crcditor'xi 

/ 
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creditor who is entered in the schedule, order him 
to pay it, and also to pay out of his own money 
interest thereon for the time that it is withheld, 
and the costs of the apphcation 

Tins IS section 39 (s) of the Act of 190; Sec see 6S of 
the Eng Bmkruptej Act 1914 and sec 74 of the Presidcncj 
•\ct J909 It bars a sint for dividend against the receiver 
'Where the receiver refuses to iiay an> dividend the proper 
course for an aggrieved creditor, if entered in the schedule 
IS to applv to the Court which iMa> if it thinks fit order the 
receiver to pay down the amount together with costs and 
interest out of his own pocket Cf Ringwood's Bankruptcy, 
15 Ed , p 193 Silence on the receiver 5 part when a demand 
for dividend is made by a creditor amounts to a refusal to 
ra> the same See Cx patte Joel son (1S42) 3 Mont D & D 
1 The section docs not however sa> what consequence will 
follow if the receiver does not carry out the order of the Court 
W e arc apt to think that the Court has inherent jurisdiction 
to enforce its order bj taking measures similar to those con 
tamed in sec 56 sub sec f4) or by directing execution or by 
means of contempt proceeding for disobedience of the Court’s 
order Cf Rc PragcT 3 Ch D 115 

Entered m the Schedule The creditor in order to be 
entitled to applv under tins section must have Ins name 
entered in the schedule So where a creditor proves his debt 
and then assigns to another but the assignee does not get his 
name entered in tlio schedule it Ins been hold that tlie latter 
wnnot applv to enforce pivment of dividend Fx parlc Official 
hccci cr (iSgg) Q B 585 Re Frost (i8qq) a QB «;o But 
the assignee can with the leave of the Court tender proof 
instead of the assignor Re tUU si \\ R So Cf /?c '/aine 
(1907) 2 h. B Sgg For the same rcison a person obtaining 
a judgment acainst the creditor cannot bv garni'^hcc procccvl 
mgs attach the dividend Ft nt \ t t com •’4 Q B D 
Cf Rc Cook fx parle Irtpp (j‘'Qo 1 QB ^6 In fact a 
creditor whose name is not entered m the <scliedule cannot be 
reckoned for the 1 tirpo v f tl i di'itni tion of tic as.cts of 
the in«ol\ciit Re ChunnthJ O* cat o Cal sov 

Appeal No appeal lies to the High Court as a matter of 
right again l an order un Ur tin i.x.lipu ih ugh thL''t nn 
l>c an ajpcal with Raw undvr iv ( 

66 [§ 39 ] ( 1 ) The I'ourl jm\ 'ippoint tlio 

v nt Imn'si f to siipormteii I 

ah wnn”to^tn«i\vcm ' imnicoinfiit of the pro ^ 

° |>orl\ of the insicihent or of any 
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part thereof, or to carry on the trade (if any) of 
the insoKent for the benefit of the creditors' and 
in any other lespect to aid in administering the 
property in such manner and on such terms as the 
Court may direct 

(2) The Court may, from time to time, make 
such allowance as it may think just to the insol 
vent out of his property for the support of himself 
and his family, or in consideration of his services 
if he IS engaged in Nvinding up his estate, but any 
such allowance mav, at anj time, be varied or 
determined by the Court 

This is> section 40 of the Act of 1907 and makes provision 
for management of the insolvent's estate bj the insolvent him 
self and for giving an allowance to him for his support and for 
the support of his familv Compare this section with sec 57 
and sS of the Cng Bankniptcy Act, 1914 and section 75 
the Presidencj Act The section speaks of the support of 
insolvent and his family So it k difBcult to saj whether me 
English rule which allows the insolvent all his espenscs tor 
defending himself on a capital charge, can be appbed 
countrv Cf Re Charluood Ex parte Masters, (1894) t 
641 (646) 

The reason for this Section The object of this sec 
tion IS to remove “one of the worst stumbling blocks m 
waj of insolvent relief *’ The measures recommended m 
section facilitate the best realisation of the assets of the insoi 
vent and remove the considerations that ma> deter people in 
insolvent circumstances from seeking the benefit of the existias 
law See Statement of Objects and Reasons to the Bill of 19^1 

Sub section (1) To superintend the management etc 
124 Under this sub section the Court has the discretion t 
allow the insolvent to retain the management of his 
or to can^ on his trade for the benefit of his creditors 
e'cact significance of the word 'superintend' is dottbnui 
Does It signif> that the Court cannot give the insolvent actua* 
management over his property but onlj the power of supenn 
tendence’ Supervision and actual management are quite dis 
tinct things The same words also occur in the Enghs 
IHnkruptcv Act and the cases decided "under the said Act also 
go to show that not onlj the potier s>f swpcniiion but achia 
management maj be entnisted to the insolvent 

The insolvent while managing the propert> (as contem 
plated m this section) will be considered to be acting 1” ® 
fuluciarv character Ex parte If alers, iS Eq loi 
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Trade in this section does not include the business of 
a panda, see Ananda v Gonesh, 40 Cal , 678 The word 
"trade” is more restneted and narrower in scope than the 
word "business” and refers to the particular calling or pro- 
fession of the insolvent An isolated business transaction may 
be trade, if there is an intention of gaining and continuing to 
gam in order to eke out an existence, Cx parlc Board of Trade, 
Rc Moulton, (1S90) 8 Morr i , vtde notes on "Carry on busi- 
ness” at pp 94 95, ante , also notes on sec 42 (x) (c) When 
"111 undischarged insolvent carries on the trade with the permis- 
sion of the Court under this section, all profits therefrom must 
tnure to the benefit of the creditors, because it is for that 
purpose that the Court can give the insolvent management 
of his trade or propertj But where the insolvent retains the 
management of his propertj or trade not under this section, and 
acquires properties during such management, and then becomes 
1 bankrupt a second time, 1 question may anse as to whether 
such new acquisition will be available to the creditors of the 
first bankruptcj or the second bankruptcy There seems to 
he a conflict of opinion on tins point in the English Courts , 
^co Re ClarK, Ex parte Deardmore 20 Q B 391 Cohen v 
Vitc/iell, 8 Mor 236 , Bird v Phtlpott, 1900 4 Ch 832 Pro 
rctt> acquired vn the course of trade under this section is subject 
to all the^ obligations that may arise os incidents of such trade 
Moses Keroioosc v Bentanunc Brooke, 8 MIA ttQ 4 
WR di. 

Subsection ( 2 ): Allowance to Insolvent : The 
illowance uliich the Court can give to the insolvent under this 
KJction, must be either (i) ns mere subsistence allowance to tlic 
uisoUent and his familj, or, (2) as remuneration when the 
insolvent is engaged in winding up his estate Such allowance 
mav however at any itme be varied or stoppctl b\ the Court 
Ihe word tiiaj shows that the Court has a discretion in the 
inatttr Where the insolvent earns a salarv no special allov' 
'uice need be nndt as under section 6 1 of the C P Code, the 
inmlvciit IS entitled to retain one half "f u Cf Rain chandra 
' ''/taiiii C/irtrnii 19CLJ 8v C W N io«:2 21 I C gsi- 
dNo sec Jaiunadas \ I’limvaJL - NIR 10 nlC f>oS Tul't 
Ram \ (,if iS I C 410 and Pcht Ptasad \ / cwtf 40 

,211 16 k I J io“ 4V I C o'*! Belt Prarad't t-i«e his 

howtNcr been dis-ciited from in i Htir enso Radha Ifeltun \ 
iniifc 4s All 61 21 \ I J istt \IR lo’i 
IC 4 m ill which It Ins been muntimed tint it n open to 
Iht Imnhtncv court under this sub-stition t n aki out «f 
tin. rfi tsilU Inlf of the vilm suitable allowann. for tl i <up- 
l on of tlK unohent and liis famd' Having regard to the 
gencnl nnnncr m which the we'd | repmv ’ n u*ed n the 
vxtion and to ilw vhscretton \e-*ed in the Co r fo-- vam-ig 
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the amount of allowance, this decision of the Allahabad High 
Court IS literall} correct when it sa%s that in fixing the allow 
ance, the Court is not limited to the one moiety of the salary 
which IS exempted bj sec aS (s) of this Act read with section 
6o of the C P Code But unfortunately the judgment is 
lacking in such words of caution as might pronde safeguard' 
against mis-application of it b\ the subordinate Courts It 
should be noted that the whole section is discretionary, and 
b} fixing a moiety limit in sec 6o of the C P C the Legisla 
ture meant to furnish a guidance for the exercise of that dis- 
cretion Unless exceptionally strong circumstances are estab- 
lished this ordinary limit should not be transgressed Besid'*s 
the exclusion of the non-divisible moiety from the categorv of 
property is only for the purposes of sec aS (5), and not for 
the purposes of this section Cf A'arjsimam \ Hantimanlh 
Rao, (1923) M W V 717 AIR 1922 Mad 439 70 I C 59 " 


Variation of allowance Under sectioQ the Court 
has the power to vary or determine the allowance according 
^cumstances Where the allowance is fixed by a superior 
Court, to which the matter is earned by way of appeal or rew 
Sion, a question of some nicety may anse as to by which Court 
the \ anation is to be effected We are apt to think that where 
^anation is sought by means of a renew it is only the supenor 
Court that can be resorted to, but where the intended lara 
bon IS grounded upon change of circumstances, the Court of 
first instance will ha\e junsdiction to interfere notwithstanciu? 
the fact that the allowance was fixed by the Court of appeal 


67. [§ 41] The insolvent shall be entitled to 
„ , any surplus remaining 

“ payment m full of his creditor* 
With interest as provided by 
this Act, and of the expenses of the proceedioS^ 
taken thereunder. 


This IS sec 41 of the Act of 1907 and sec 69 of d** 
Bankruptcy Act, 1914 It corresponds to sec 76 of the Pr^’ 
Towns Insolv Act, 1909 and lays down that the m'oUent r’ 
entitled to any surplus remaining after payment in full 
wcditors with interest and of the costs of the proceedings 
‘payment in full,” see p 234 and for interest “as provided or 
this Act see secs 48 and 61 (6) 

Surplus The surplus to which the insolvent is 
must be ascertamed after payment in full of the creditors’ deow 
With interest and after deducting all costs of the insolveo 
prcKeedings As to how interest is to be calculated, see sec 4 ^ 
and as to the order or mode m which the debts are to c* 
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paid see sec 6r, ante Before any surplus is made over to the 
insoUent, interest on the scheduled debts subsequent to the 
date of the adjudication should also be paid The costs of the 
proceedings are also to be deducted from such surplus It is 
onh after all such payment that the balance if any can be paid 
o\er to the insohent Re Haa/ktns (tSga) i Q B 890 So long 
as such surplus is not paid to the insolvent, the Receiver will 
continue to bo a trustee for the insolvent in respect of the same, 
[Bird \ Phtlpoit, (1900) I Ch D 822 , Cf 10 Ch D 434, 
infra also Siibbaraya v Vythtlmga 16 Mad , 85] , and this 
implies that a subsequent unsatisfied judgment creditor can 
claim to be paid out of the fund m the trustee’s hands and 
ask for a charging order on the surplus [Rc Prior, (1921) 3 

333], and that the insolvent can claim to have an account 
tendered to him bj the trustee, Robson p 637 Though the 
msoUent has an interest in the surplus still his interest is 
not such as will entitle him to interfere either with the adminis 
tration of the estate or the conduct of the insolvency proceedings, 
J'x parte Sheffield, 10 Ch D 434 Re Leadbitter 10 Ch D 3SS 
The msoheni’s interest in the surplus is a definite interest (even 
before it is ascertained) and admits of disposition bj will or 
othcruise Bird v Philpotl {1900) i Ch D 822 (and it should 
bo remembered that a devise of estate is not revoked by bank 
niptcv, Chartnan \ Charman 14 Ves 580 Banks \ Scott 5 
Mad 493 ) The bankrupt maj mortgage his expectation of a 
surplus. 111 re Exelyn (1894) 2 QB 302 But the interest 
of the assignee of the prospective surplus is of contingent 
character and does not give the assignee the nght to intervene 
until It is ascertained whether or not there is a surplus 
Rumfliaiidra v Ntpiingc, 25 Bom L R 499 AIR 1924 Bom 
49 73 I C 379 

Appeal An appeal maj be taken against an order refus 
uig to give the insolvent the ‘surplus in the Receiver s hand 
Comp Naincr Singh \ Hainan Singh P L R 1910 144 B 
'' R 1910 SIC 2^2 

67A. [New] (1) Tbo Court mnv if it thinks 
Commiuee of mspec- fit, autlioriso tlio Creditors ^^ho 
ha\o proAod their debts to 
appoint a (ommittoc of ins|i(ttion for the purpose 
of suporintondinc: the nflininistntion of the ineol 
\ cut’s propeitN !>> thcieceixer 

(2) The poisons ippointcd to a committee of 
inspoction shnll be tuditors who Inve pro\ od 
thou debts or persons holding cenernl powers of 
attoine\ fiom such cioditors 
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(3) The committee of inspection shall have 
such powers of control ovei the proceedings of the 
receiver as may be prescribed * 

Object and Scope of Ihe Section This section is new 
and has been added by the amending Act, 1926 (vtde Footnotes) 
It corresponds to sec 20 of the Eng Bankruptcy Act, 1914 
and sections 88 and 89 of the Presidency Towns Insolvency 
Act (III of 1909) It has been inserted here on the recommends 
tion of the Civil Justice Committee in order “to enable a Court 
to authorise the appointment from among the creditors a com 
nuttee of inspection jor the Purpose of superintendtng jhc 
admimstraiion of the insolvent's Property by ihe Recener,' ~~ 
Statement of Objects and Reasons for Bill No 41 
published in the Gazette of India, dated the aist August, 1926 
Part V, at p 137 Read also the Ovil Justice Committee Report 
P 235 The words “may,” “if it thinks fit” clearly show tnst 
the e'^ercise of jurisdiction bj the Court under this section is 
purely a matter of dtscrelton with it The term “discretion 
in relation /to a Court always means “judicial discretion^ 
a legal expression seldom fully appreciated by our Courts Vtat 
the learned article published m A I R 1927 Journal, at p *5 
Read also in this connection the notes and cases at p 75 o* 
author's Guardians and Wards Act Except when bewild^*^ 
by the complexity of a case or disturbed by the effronterj ® 
an over zealous advocacy, our Courts are hardly conscious tna 
they have got a discretion which they ore to use in the interest 0 
justice and -wisely Authority to apjx)int a committee of in'pcc 
tion can be conferred only on those creditors, who have , 
their debts (vide sec 33) So there can be no committee 
inspection until the proceedings have reached the stage coo 
teraplated by section 33, supra Under sub-section (2), 
the creditors -who have proved their debts or their attome} 
(holding general powers) can be members of the commit ee 
As to the powers of the committee of inspection, rules ha'c 
be framed under section 79 The section is silent as 
the Court can be moved to grant the authority contemplate 
herein It seems the Court can proceed here under either 
motu or on the motion of a creditor or creditors For 
meaning of the term 'prescribed’ see sec 2 (i) (c) 

Committee of Inspection A committee of inspcctiim ** 
appointed under this section for the purpose of supenntenaiue 
the administration of the binknipt’s property by the Receiver 
“The genenl bod\ of creditors is normalU too large an 


•Tills section has been added b\ the lro\incial Insohciu^ 
inert) Act 19:6 (\XX1X of 1916) tihieh receued the a «nt <■! “ 
Coxernor-Gcneral on the 9th Septeint>», 1926 
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scattered to be capable of rapid decision, but as the creditors 
are the persons uhose interests are at stahe it is desirable that 
an> decisions relating to important matters should carr> their 
authonti” — Rmgiaood's Banferu/jfey, 15 Ed , p 82 And to 
achieie this object, the present section has been enacted From 
the u<e of the uord "shall” m sub sec (2) it is evident that the 
committee cannot include persons other than creditors proving 
their debts or their attornejs As to ulnt powers the committee 
will haie over the proceedings of the Receiver that will depend 
upon the rules to be framed under sec “g infra Ordmarilj 
the deasions of the committee will be arrived at by means of 
votes and resolutions Under the Bankmptej law of England 
the committee must consist of not more than five nor less than 
three persons and while consisting of less than three persons, 
It cannot authorise the Receiver to do any act Cf In re 
Oexger (1Q15) i K B 439 It is doubtful whether the com 
mittee can rescind its own resolution or an order of the Court 
IS necessary for the purpose Cf Re Marsden (1892) 9 Morr 
"0 \s to how far the committee’s resolutions are binding upon 
the Receiver see Re Ridgua\ (1889) 6 Morr 277 Re A &“ 
I G Ridgtiaj (1891) 8 Morr 289 Cf Re Smtih (1SS6) 3 
'lorr ‘>02 Rc I atasour {1900) 7 Mans 262 For further 
enlightment on this subject tide Halsbur> s Laus of England 
>ol II pp 113 ri- ^ aijci Re Gallard (1S9 ) a Q B 8 Cha/ilm 
' i oiing (1S64) 33 Beav 4x4 No member of a committee of 
inspection is entitled t6 derive anj profit from any transaction 
arising out of the bankniptcy except with the sanction of the 
Court The sanction of the Court cannot be given after the 
profit has been derived but must be obtained before the busi 
ness from which the profit is to be derived is undertaken In re 
l-allard (1896) i Q B 68 As to the consent of the committee 
for appointment of a solicitor b> the Receiver, see Ex parte 
n hie 2g w R 632 


Appeal to Court against receiver 

68 [§22 ] If the insoUent or any of the 

creditors 01 an^ other poison js 
aggiioved by anj act oi deci 
Sion of tlio recGiver, ho may 
apply to the Court, and the Couit may confirm, 
icvGise or mortify tho act or decision complained 
of 'ind make such older as it thinks just 
ProvKlcrt that no application under ft 
lion shall be entertained after the expi 
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twenty one days from the date of the act or dea 
Sion complained of 

Scope of the Section This is sec 22 of the Act III of 
1907 It corresponds to sec 80 of the Eng Bankruptc> 

1914 and sec 86 of the Presidency Act, 1909 and provides a 
remedy for persons aggrieved by an act or decision of the 
Receiver Cf sec 90 of the Bankruptcy Act, 1SS3, and 46 All 
16, tnfra It is restncted m its operation to matters which the 
Receiver has done in the course of the insolvencj proceeding 
in respect of the insolvent’s estate, Jhunkoo Lai v Peary La> 
39 All , 204 15 A L J 49 38 I C 613 , Moses Menahtm v 
Ahratn Solotnan, AIR 1925 Bom 233 84 I C 684 That i« 
the acts or d'^:isions against which a nght of appeal is gwen 
by the section must be such acts or decisions as arise m the 
course of the Receiver’s official dutiM 
Receiier here inclndes ^nan/anarayan v Ramasubba 4" ^1^° 
Official Receiver 673 79 I C 395 (tnfra) This right of 

appeal against the act or order of the 
Receiver is not confined to orders made bj the Receiver under 
secs 56, 57 and 59 of the Act, but extends to all the orders cf 
the receiver Even the orders of the Official Receiver under 
sec 80, are subject to appeal to the Court under this section 
see sec 8o (2) , also Chidambaram v Nagappa, 3S Mad , *5 
M L J 73 16 I C 820 , Cf 40 Mad 752 tnfra A deasioa ay 
an Official Receiver that a certain debt is due by the insolvent is 
appealable hereunder, Anandjt Damodar v James Ftnhy ^ 
Co 62 I C 441 (tnfra) When the action of the Recet'cr is 
irregular and has prejudiced the general interests of the 
tors the Court can set aside the Receiver's order Rama Bhadn 
\ Raniasuamt 44 LI L J 284 73 I C 374 The section has 

given a right of appeal to the insolvent, or a creditor or any 
other person, who is aggneved bj an act or decision 
receiver see Data Ram v DeoKtnandan i Lah 307 5^ I C 
Under this section the District Court has jurisdiction to deal 
with an application b> the purchaser of the propertv c* ^ 
insolvent at a «ale held b> the Official Receiver to the cue” 
that his bid might be accepted and that the sale to anotcer 
person be held to be invalid No regular suit is necessafv for 
the purpose Ramafingam Pillai v Official Receiver Trif/ueo- 
pol} 41MLJ 211 14 LW 234 64 I C 524 The scctio” 

pre supposes that the decision is b> a Receiv'cr proper^ 
appointed So where the Receiver is not legally appointed he 
will be a mere intermeddlcr with the insolvent estate and this 
section will not apply to his acts or sales Sankara R^^ ' 
Rttmknshnayya 46MLJ 184 43 M L T 2 19 L W 45^ 
(iQ’t)MWN igS \IR i9'*4 Mad 461 78 T C 294(2®°’ 
\n order made by the Court while exercising an appdl^^® 
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The section is 
permissive and 
mandators 


revisional jun'diction o\er the Recencr under this section is 
not final within the meaning of sec 75, and is therefore open 
to appeal under that section, Alla Ptchat \ Rnfipai Ptchai, 40 
Mad , 7S2 39 I C 42Q , 32 M L J 449 
*^not section is not mandatorj and does 

not debar a person who considers him- 
self aggrieved b\ an act of the Official 
Receiver from bringing an ordinarv civil suit against the 
Receiver, l/fl/iaraHn Kuniiar \ Dattd, 46 All, 16 21 ALJ 
7v air 1924 \\\ 40 ~7 I C S7 also the notes and 

cases at pp 42*^ 29, injra This section has no application to 
a case where the plaintiff’s propertj is attached in execution 
of a decree against a certain person who subsequent to the 
attachment becomes insolvent and the plaintiff brings a suit for 
a declaration of his title to the property impleading the Receiver 
as a partv , Mohtnx v Bai;nal/» 40 All 583 16 A L J 456 46 
I C ^04 The High Court has no jurisdiction to hold an enquiry 
into the conduct of the Official Receiver after the insolvency 
has come to an end, though in an existing msolvencj it might 
as a special case tender advice or give directions to the Insol 
tenev Judge, Naraiait Das v Chtman Lai 49 All 32T 25 
ALJ iig \IR 192- \11 -66 102 IC 191 As to the 
Court’s power over the Receiver xtde at p 3"6 


Meaning of “Act” A mere omission or refusal to take 
action at the request of a creditor docs not amount to an “act” 
tMthin the meaning of this section Ananlanara^an v Rama 
iKblia 4“ Mad 6 -t, 18 LW 857 AIR iqM Mad 34S 79 
^ C 395 \^Tiere the Receiver refuses to take steps under sec 
tions 53 and 54 the creditor’s rernedv is not by vvaj of an 
appeal under this section, but he can himself move the Court 
under those sections, Ibid Vide also sec 54A 

Court can act suo motu Though the section authorises 
an aggrieved person to imke an application under this section, 
that does not mean that such an application is an indispensable 
prerequisite for its operation Tlic Court can of ilsclf rectif> 
and reverse or modifv the acts or decisions of the Receiver 
and this section i«, no bar thereto DaJa Ram v Deoki \andan 
I Lah o I C 6 Cf ^ag<>h^ \ /iiijardf ( 's L R 
46 AIR 1929 Nag 338 

Person aggrieved The cxpicssion means a person who 
has suffered i kgal grievance, a man aguiist whom a decision 
has been pronoiinceil which has woiigfiilh dtpriicil him of 
something or wroncfulh affected his titk to something It 
does not rcalh include a person who is disaj \ omted of a benefit 
which he might have received if some 
Who can at peal order other than the one complained of 

hid been made 'ce Ex fiajtc 
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S<debotham 14 Ch D 45S {465) The ivofd ''person' w* 
enough to include persons other than the parties to the in 
\enc\ proceeding , so, even a stranger can appeal tn« 

section if he is aggrieved bj anj of the acts or decisions of 
Receiver If by reason of the Receiver’s act a man 
111 an embarrassing situation he will have a right , 

this section. Lx parte Clhs, a Ch D 767 . Cf BhairoPcr^d 

^ Da^s.iyAhJ 7S7 Stic 113 'Tl'crcfore, rrhcr Ite 

IS no embarrassment and no legal grievance, sec , 

application Thus a mortgagee decree holder purchased 
auction bis debtor’s property and thereafter the debtor became 
insolvent and a Receiver was appointed m respect ot ms P 
pertv , the Receiver proceeded to sell the propert> 
by the mortgagee m the auction sale, held, that the ^ ^ ” 

was not a person aggrieved by the Receiver’s act, as 1 
no legal grievance because the propertj in PATPuer 

longer the insolvent’s propert> the intended sale ^ the 
could not possiblj affect bis title, Hanseshur ^ .t,,-. 

CWN, 366 iSCLJ 359 20 I C 683^ 
of a person as a creditor is disallowed b> the Official R 
such person is an aggrieved person and can appeal 
against the Receivers 'ict, Kumarasuamy Aa«oar \ 

Siinmv Kounden 19 L W 193 46 M L J 242 '^924/^ .«««! 
78 I C 857 All insolvent will have a right of app” 
.Lj,.. .1 t. .. -..^.1 iv.. «>•, nr decision 01 me 


hereunder if he is aggrieved by ou act or 

Receiver But as to when he cannot be said to be agcp . 


ceiver Hut as to wuen ne cannot oe saiu .t. 

see Sakhaual Alt \ Radha Mohan infra A decisio T 

OfHaal Receiver that a certain, tiew ‘ 
appeal by the Insol j,, the insolvent i5 appealable 

this section as such a decision no 
aggrieve the insolvent /Inandji Uaniodar v James Ftnlay . 

IS S L R 28 6. r C 441 A decision can be open w 2 ” . 
umlcr this section onh when it affects the right claim 


docs not merel) impede the person (seeking to attack it) 
assertion of the right Munjulurt St aranuah v Sing'U’m 


assertion oi tlie ngiu aiunjuttirt ^i v ,, 

Uliujanga Ro-u (loi") M \V Iv , 75 20 JILT 486, 5 
-S5 '^/ I C '■“v cMffpted 

The real test for ascertaining whether a person nas 
a legal grievance or not is to sec whether j to 

wroiigfnllj refused liim something which he had a r>K . 
demand Fx farle Official Reeei cr Re Reed Bonen 0 
fi^S-) 10 Q B D 174 (177 1-8) . ^cc also Jn rc , 

the Board of Trade (1804) -> Q B D , 805 , kclaki Chanm" 
Sarat kuniart 20 C W N ogS 
Appeal \n cred tor instance, a creditor has the ^ 

demand that the sale proclamatioi ^ 
1)\ the Receiver should represent the correct state . 3 

and if the Receiver ignores this right, the creditor will 
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legal gne\anee and wnll ha\e his remed\ under this section, 
TiTujenkatachaTtaT \ Thangayiammal, Mid , 479 17 

MLT 4^2 29 I C 294 But a creditor Ins no Joctis standi 
to interiene in a proceeding bj a stranger against the estate in 
the Recener’s hand and therefore the Receuer’s acts or deci 
sions in that proceeding cannot aggne%e him, Jhabba Lai \ 
Shtb Chunder, 39 All 152 15 ALJ i 37 I C 76 When a 
person applies to the Receuer claiming that a certain propert\ 
put up for sale as belonging to the insohent is really his onn 
propert\ and therefore not liable to be sold he becomes an 
aggne\cd person if notwithstanding his application the Receiver 
sells the propertj , Allagat>t>a Chelliar \ Naganaiha 3j M L J , 
612 4’IC7S9 22MLT 6L\\ MS (1917) M W N 
6~7 Such an aggrieved third partv claimant if the sale bj the 
Receiver has vet to take place, can applj under this section 
to the Court for an order preventing the sale It is for the 
Court and not for the Receiver, to adjudicate upon such claim, 
and the Court’s decision upon the claim will be one under sec 4 
1 ella^a/ifa Chethar \ Ramanathan 46 M L J So 19 L W 251 
Tide also the notes and cases at pp 40 41 ante Similarly 
where a Receiver took possession of the property of a third 
party believing it to be the insolvent’s the dispossessed owner 
became an aggrieved partv entitled to proceed under this section 
(and not under 0 ■0:1 r 58 of the Civil Procedure Code) 
Mukhand v Muran fal, 36 All 8 11 ALJ 9-9 21 IC 
“02 See also Chant Chandra v Hem Chandra Mookherji 4“ 
IC 63 (Cal ) Thaktir Prasad V Punno La\ ^5 ^11 410 zi 
A L J 603 '>0 I C 673 Cf Nagoba \ Finjarde ->6 N L R 
46 AIR 1Q29 i^ag 338 But where it is the insolvent that 
complains of the sale bv the receiver he will not become an 
sggneved person if the Receiver disallows his objection for 
this simple reason that he cannot be prejudiced bv a sale of the 
propertv in which he has no interest Sal ha a at Ah v Radha 
ilokan 41 All 243 17 ALJ 299 40 I C S16 See also 
Hart Rao \ Official Assignee, 49 Sfnd 461 MWN 

364 50 M L J 358 23 I \\ 599 AIR 1926 Mad ‘;56 04 
I C 642 (F B ) For a somewhat similar reason it Ins been 
held that where a sale bv an insolvent Mmksliara father (includ 
mg the son s interests) is annulled bv the Court and the sons 
take exception to the disposal of the propertv bv the Receiver 
ffte sons wiTf Inve no focus standi to make in appficntion here 
under against the Receiver s act Pandni 1 triiina \ Ifuniiftigi la 
AIR IQ2- Mad 332 q8 I C lObs *>iniihrlv uhtre n person 
has no focus sfnniif to mike an ipphcilion he ennnot be an 
aggrieved person if the application ts rejected on tint ground 
Jhal\nial\ ‘;h>b Cl aran o All is A L J i “IC 

"6 Blit according to the \llalnl id High Court this does not 
mean tint the reincdv herein provided— though proper — is the. 
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«ole remedx , that is to «ar, an aggneted thnd part} la nc 
alv.a}s bownd to confine hun«elf to this section alone, bu 
maj follow other remedies as well, Hasmat Bibi \ Bhac^Ti’ 
Das, 36 All ,65 12 -V, L J , 24 This section does not dcrnve 
a pcr^n, claiming ad\er«el} against the insohent, of his 0 di* 
can remed% b\ wav of suit for the propertv tahen awar fxc 
him bj the Receiver under section 2S The mere granting 
one form of remed} cannot be regarded as taking awav anotfce'' , 
Basodi \ Mahanand, 13 X L R 210 42 I C 799 * 

Raman Chcil\ \ A V P Ftrm, 31 I C SS4 abo tt* 

notes and cases under the heading “Remedv of the aggnevcd 
pcr«ou,” below So where the Receiver wrongfuUw «ci2cs the 
propertv of a stranger to the insoUencv proceeding, the hnsr 
has two remedies open to him , he can proceed under this «ec 
tion, or if he pleases he can altogether ignore the In<olvencv 
Court and sue in a Cml Court for a return of his propertv n 
an ordinarv action against a trespas«er, Pila Ram v 
Swgh. :9 All, 6'6 45 I C 37s 3* I C 70^ and for 
taming such a suit against the Receiver previous leave of t** 
In«oh encv Court mav not be necessar> , because “it is alw'srs 
dangerous for Indian Courts to applj Englidi Common 
rule of procedure unless such rule has been esprc^slr adopted 
HaUma \ Mathradas, 10 S L R 179 40 I C iss » aW 
Irshad Hussain \ CfOf'tnalh 41 All , 57S If, however h* 
chooses to avail liim«clf of the remedv provided bv this 
and his application is di<misscd on the menls he cannot be^n 
again and raise the same i<suc in a suit m a Civil Court, ira- 
much as an application under this <ectJon is a “suit” withn 
the meaning of «ec ri of the C P Code, and a decision fi 
such an application constitutes res judicata, {Ibid) , aI«o 
Rirpal V Rijp huari ii I \ ^7 6 All , 209 But a 
what inconsistent view «eeras to have been taken in Mohrt^ 
Uatjnath 40 All 5S- 16 ALJ 456 46 I C 3 Q 4 Cf ai'O 
Jhtinkttlal v Pianlal g All 2^4 rs J 42 "SIC bi ^ 
But this latter vnew can no longer be supported m vnew 0 
Sec 4 (a) anic see pp 34 ,5 It mav here incidenLnlh w 
pointed out that a claim consequent upon seizure of propertv 
bv Receiver, should not be confounded with a claim i nc J 

O X\I, r sS of the C P C because the Receiver seizes the 

P'opertv as its legal owner and his act is not a mere sequestra 
liou of the propertv pending sale so as to preclude dcalw'^ 
thcrewnth Cf 05 I C 0,0 ( All ) W hen the application 1 
not made within 21 davs as herein provided, it will not arro ir 
to pursuing a remedv hereunder and will not form anv bar 
to a fresh suit Kundan Lat \ Khcm Chand, 44 All , d a 
\ I R 1922 Ml 40- 70 I C Q- 

U hen thi. insolvent or the creditor wants to appeal against 
the Kcccivcr, the same test will be applied, that is to *av , t' 
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must be some legal gne^ance to sustain the appeal This is so 
because the expression “is aggne\ed“ efjuallj governs all of 
them 

Remedy of the aggrieved person The remedy consists 
of an appeal to the Court nliich appointed the Receiver This 
IS m accordance uith the view expressed in some of the early 
cases that the part\ feeling aggrieved bj the conduct of the 
Receiver should seek redress against him in the very proceed- 
ings m which he was appointed, Katnatcht v Sttndaram, 26 
Mad , 492 , Pramalha v Khettra 32 Cal , 270 g C W N 247 
The use of the words "mav*’ lends support to the view that the 
remedv herein provided is not the aggrieved person’s sole 
remedv , ude suPra , see also Hasntal Stbt \ Bhagauan Das, 
36 Ml ,65 12 A L J 24 The word "ma> ” in this section does 
not mean “must”, Maharana Kunwar v 
The v\ord Va; Daiid 46 All 16 2I ALJ 737 

AIR 1924 AH 40 77 I C 57 The 
Section not provnding the only remedj, an aggrieved person can 
either have recourse to the speedv remedv prescribed herein or 
pursue his ordinarv remedv m the Civil Court, 7 b»d A stranger 
to msolvencr proceedings if aggrieved bv an act of the Receiver 
»»iai seek redress ic a regular suit or be can proceed under this 
Section, Hujaini v il/nliammad Zamir 26 0 C 319 AIR 
1924 Oudh, 204 74 I C 802 , Mtsn Lai v Kanhatya Lai L R 
5 28j 4 I R rg22 All 12S 66 1 C S6j , it is open to a 

third person who does not claim title through the insolvent to 
treat the Receiver as a trespasser and maintain his claim in a 
Civil Court, Maharana Kttnvjar v Daztd supra Where a 
certain ptopertv wvs advertised bv the Receiver to be sold as 
that of the insolvent, and a person, who had taken a transfer 
from the insolvent before the msolvreficj , applied to the Court 
Under this section for an order to set aside the proposed sale 
but the application was dismissed as made after 21 davs the 
transferee cannot be said to have pursued a remed} under this 
‘Section and hence a suit bv him against the Receiver is not 
barred, /viaidanlal \ Khemchandra 44 All 620 'V I R 1922 
•ill 4 o~ 70 I C 0“ Blit see Mcnahtni \ Solomon, Bom 
34S •\ I R I02V Bom 22o 2~, Bom LR in w'hich it 

has been held that where the Receiver makes an order against 
the insolvents debtors the aggrieverl partv can proceed under 
this section but cannot file a suit Trom wlnt has been said 
above It follows that a person aggrieved 
Electron of Retiie lies bv the Receivers let or conduct has 
the right to make an rfe (lon between 
Ills remedies If be does not elect to pursue his remedv under 
this section tJicrc is no dcterminitioji of the controversv and 
he will be within his rights in seeking bis remedv b\ a regtilar 
suit, /vtoidnn / fli V Khemihand supra Cf -J I C So2 Bit 
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once the as-grieved person elects to get his remedi from the 
Insolvency Court and avails himself of the proMsions of this 
section, he mn be precluded from following his other remedr 
ordinarj Cml Court, Irshad Hussain v Go^malh 
j i’ ^7 A L J 374 49 I C 590 , Hiisatm v Httham 
mad Zafnir, supra A stranger to insolvency proceedings iiia\ 
at h:s option seek his redress in the ordinary Civil Court when 
aggrieved by an act of the lieceiver or he may apply under this 
section , but if he takes the latter course, he must comply with 
the terms of the section, Bhano Persliad v S P C Das, 1 
A L J 787 SI I C 113 It IS an 
Tile doctrine of elementary principle of law that whert 
‘ ^ a litigant voluntanl5 ejects to submit to 

the decision of one out of two altenia 
tive courses which are open to him, he cannot turn round aftef 
an adjerse decision against him and litigate the same matter 
again pifaram x /ujhar Smeh, 15 A L J 661 33 I C 79 '^ 
ims follows from the doctrine of finality enunciated m 
h rpal Shukiil \ Rup Kuan, 11 J A 37 6 All , 269 , G 
HOOK V AdinmstraioT General, 48 Cal , 499 25 C\V>* o’S 
33 CLJ 403, PC Cf Panja Ram v Giirraju, infra Under 
sec 4 of the present Act, anj question of title, pnonti etc 
oc decided bj the Insolvency Court, and if the Court, bemf 
invited under this section decides any of those question* it» 
decision will be final and bindmc as 
Res jndicflta judicata, Ptlaram v Jujhar Singli 0 

J . An, 636 43 IC 573 Cf BU<'0 

^ P C Vas supra Barra Be^um \ Sheonara‘’‘ 
A i K 1923 All 293 But the decisions of our Couats are not 
uniform in this respect Thus, m Raman Chcltv v /! T 
irijt 31 I C 6S4 (supra) it has been held that an order under 
us section docs not preclude a partv from pursuing an ordinan 
civil remedy So, likewise, it has been 
said that where an Insolvcncv Court dis 
allows a claim to a property attacbeo 
and sold ns the insolvent’s propert' tiu* 
unsuccessful claimant can establish hi' 
title bv a regular suit, Hatnian ' 
''A ,, rr A J GanPflt, 5 L I, J q aIR 1923!^". 

--4 73 1 ^ 367, cited at p 41, ante . Dtim Cliand v Muhamvuji 
Hussain s2 DR 19x7 14PWR 1917 40 I C 220 J 
iauch, V hararn Chand, AIR 1923 Lah 150 73 

o:,. It has been pointed out that so far t; the Lahore High Court 
IS concerned, the matter is concluded bv the authontv of D»^' 
iflfio s nsc ind where t person’s claim to the property tahen 
possession of by the Receiver is disallowed such person has a 
remedy m a rcgiilar suit to est-iblish his rights Vtdc aho the 
notes and cases at pp 40 41, ante In an Allahabad case (decide^' 


Condict of op nion on 
Inc finestton of res fudl 
fala when claim m pre 
(erred to property sened 
Receiver 



Sec 6 S ] 


TltE TROMNCIM INSOI\feNC\ \CT 


429 


before this Act of 1920), it was held that where on an attach- 
ment of the in«ol\ent's propeiU bj the Receiver, two rival 
claimants, advcrselv’ to each other, contested the \’alidit> of the 
attachment and the Insoheocj Court decided in favour of one 
of them, a regular suit bj' the other to establish his title was 
maintainable, the principle of res judteoia not applving owing to 
the Insolvency Court’s want of power to adjudicate upon a 
question of title, Huiv.HJnat Rai \ Padam A^arain, 39 All , 333 15 

ALJ iSS 38 I C 151 But this case will now stand super- 
seded bj sec 4, the effect of which will be to conclude the 
matter if there has been an adjudication within the meaning of 
that section [see Dcirao v Vtbal, AIR 1935 Nag 363 87 

I C 1000, cited at p 40, ante] Where an aggrieved party has 
made no attempt to bring the matter up 
Unless there is a before the Insolvenc> Court, which his 
defto/seSmrS,”; “ consequence, given no decision under 
to ordinary suit vaW not sec 4, recourse to ordinar> Civil Court 
be barred will not be barred, Maharana Kunwar v 

David, 46 All , r6 & (supra) , also see 
Au«danlal v KJiein Chandra 44 Ali 630 (cited at p 427) 
Though the nght of separate suit mav not be barred, vet where 
a person fails to appeal when he could appeal, it is no longer 
open to him to raise the question at a subsequent stage 
of the insolvency proceeding, see Panja Ram \ Cnirraju, 
18 L W 382 AIR 1924 Mad u: -0 I C 87- Cf 
Halivia \ Mathradas cited at p 420, anlc In a case falling 
under sec 53, 54 or 54A, if the Receiver refuses to take action, 
the creditor can, besides following Ins remedj hereunder, seek 
ms spcial remedy in accordance with the provisions of section 
54 A Cf 47 Mad , 673, cite<l at p 360, duic 

to the Procedure for an appeal against the Receiver, 
itde infra The Limitation for the appeal is ai days (under 
the proviso, below) from the date of the act or decision com- 
plained of 


Though there is no right of appeal under this section unless 
some legal grievance is occasioned b> an act of the Receiver, it 
should not be supposed that there is no remedv against an 
inequitable act of the Receiver The receiver is an officer of the 
Court and if he acts in excess of his authoritv it is competent 
even to a stranger to bring that fact to the notice of the Court 
which has inherent power to review the conduct of the Receiver 
and to make an appropriate order in order to prevent the mole 
station of a stranger by its own officer Hanseshur \ Rakhal Da^ 
iS C L J 359 (361) 18 C \\ N 366 (36S) The Court has 

powers of supervision over the Receiver end can giv>. him suitable 
directions as to how to act in respect of a certain matter, 
l.aiiflvJii \ KartipPan - 1 W i >0 ,4 M 1 . J >10 

(loiS) M \\ N" ,4s 44 I C S13 
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once the aggrieved person elects to get bis remedi from tte 
Insolvency Court and avails himself of the provisions of tins 
section, he will be precluded from following his other remedr 
that m the ordmarj Civil Court, /rf/iod Hnsram \ Gopmlh 
41 All , 378 17 A ly J 374 49 I C 590 , Httsatm v Muhm 
mad ZatniT, supra A stranger to insolvency proceedings mar 
at his option seek his redress in the ordinaij Civil Court Tvhen 
aggrieved by an act of the Receiver or he may appl> under this 
section , but if he takes the latter course, he must comply mth 
the terms of the section Bbatro Pershad v S P C Das i 


ALJ 7S7 SI IC 113 It an 
The doctrine of elementary principle of Jaw that vvhsre 
a litigant voluntanlj elects to submit to 
the decision of one out of two alterca 
tu e courses winch are open to him he cannot turn round after 
an adverse decision against him and litigate the same matter 
^am Pitaravi v Juihar Stngh, 15 A I. J 661 33 I ^ ,q 5 
This follows from the doctrine of finality enunciated in 
Kirpal ShiiLul \ Rup Kuan ii I A 37 6 All , 260 > G n 
Hook V Admtutslralor General 48 Cal , 499 95cw^ 9.;^ 
33 C I, J 405, PC Cf Panja Ram v Gurrajti, tnfra Unosr 
sec 4 of the present Act any question of title, priontj etc can 
be decided bj the Insolvencj Court, and if the Court beinr 
invited under this section decides anv of those questions m 
decision will be final and binding as rti 
Re? jttdicftta judtcala Ptiaram v Jujhar Stngh 9 

„ , , Ail. 626 43 I C 573 Cf Bhatr^ 

Pershad \ S P C Das supra Barra Begum \ SheonatJ’” 
Air 1923 AH 293 But the decisions of our Couats are no 
uniform in this respect Thus, m Raman Cheth \ A I ‘ 
Ptrui 31 I C 8S4 {supra) it has been held that an order unQ^ 
this section docs not preclude a partv from pursuing an 

cn il remedj So, likewise, it has bern 
Conflict of op nion on s^’d that where an Insolvcncv Court 0 
the qnestion of res judi allows a claim to a propcrtv attaciir 
T and sold os the insoKcnt's propcrtv 

fv unsuccessful chimant can establish fii> 

title bj o regular suit Hannan ' 
Ganpal $ 11 .] 9 AlR 192^ ^ 

^’4 f C 367 cited at p 41, onfe Diirii Chand \ Muhamnta 
llussatn 23 PR 19x7 14 PWR jQi- 40 I C 220 J." 

Khan v Karam Chand, AIR 1923 Lah 150 ^ 

Oo it Ins been pointed out that so fnr ns the Raliore High Cou 
IS concerned the matter js concluded b% the nitthontv of 
thind s case and where n person’s claim to the propertj taktu 
possession of hv the Receiver is disallowed such person has 
rcincdv in a regular suit to est-ibbsh his rights Vtde aho 
notes and cases at pp 40 41, ante In an Allahabad case (decide^ 
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before this Act of 1920), it was held tint where 011 an attach 
ment of the insohent’s properU b\ the Rccener, two rual 
claimants adverseU to eich other, contested the \alidit> of the 
attachment and the Insohencj Court decided in favour of one 
of them, a regular suit bj the other to establish his title was 
maintainable, the principle of res judttala not applvmg owing to 
the Insolvencj Court’s want of power to adjudicate upon a 
question of title, J?ai V /’adamAarau: j9 All, 333 15 

iSS 3S I C 151 But this case will now stand super 
*-eded b> sec 4, the effect of which will be to conclude the 
matter if there has been an adjudication within the meaning of 
that section [see Desrao \ Vihal AIR 1925 Nag 363 87 

I C 1000, cited at p 40 ante) \\ here an aggrieved party has 
made no attempt to bnng the matter up 
Unless there is a before the InsoKenev Court which his 
5\Mfo“'rtco«“e “ given no decjsion under 

to ordinary «nit will not 4 recourse to ordinary Civil Court 

he barred will not bc barred Maharana ktinwar \ 

Da^td, 46 All 16 &. (supra) , also sec 
Nuwdanlol \ Khetn Chandra 44 All 620 (cited at p 427) 
Though the right of separate suit max not be barred \ ct where 
a person fails to appeal when he could appeal it is no longer 
open to him to raise the <|uestion at t subsequent stage 
of the insolvency proceeding see Pan^a Ram \ CriirrajK, 

18 LW 282 AIR 1924 Mnd 14- 6IC 8- Cf 

Haliwa V Mathradas cited at p 420 anlc In a case falling 
under sec 53 54 or 54A, if the Receiver refuses to take 'iction 
the creditor can, besides following his renied> hereunder seek 
his spaal remedj m accordance with the provisions of section 
54 A Cf 47 Afad 673 cited nt p v6o ok/c 

As to the Procedure for an appeal against the Receiver, 
'tde infra The Limitation for the appeal is 21 days (under 
the pTo>,tso, below) from the date of the act or decision com 
plained of 

Though there is no right of appeal under this section unless 
some lei,al grievance is occasioned b\ an act of the Receiver, it 
should not be supposed that there is no remedx igainst nn 
meguifabfc act of the Receiver The receiver is an officer of the 
Court and if he acts in excess of his autliontx it is competent 
even to a stranger to bnng that fact to the notice of the Court 
which has inherent power to review the conduct of the Receiver 
and to make an appropriate order m order to prevent the mole 
station of a stranger bj its own officer Hanseshur \ Rakhal Das 
18 C L J 359 (361) 18 C \A N 366 {36S) The Court has 
powers of supervision over the Receiver and can gi\ him suitable 
directions as to how to act in respect of a certain matter 
Kanasfu \ Vuthu Karuppan I A\ pb 4 AI I J . ' 
(loiS) A 1 W N 345 44 I C 81S 
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Restoration o( possession to person wrongly dii 
possessed by Receiver: We have seen at p 426, ante that a 
person wrongly dispossessed b> the receiver can seek his redress 
under this section In such a case the Court can interfere 
e\en under sec 4 and apart from this section When a Cout 
finds that its officer is m wrongful possession of propertj, such 
possc'^sion sliould be discontinued and restored to the proper 
person it IS not material that the person who had a ncht to 
possession failed to object at the time when the possession nas 
nt\en to the officer Nagoba \ Ztnjardc 26 N L R 46 AIR 
iQ-'9 Nag 33S If the Insolvency Court owing to a mistaken 
\ieu of the law, fails to pass the necessary order of restoration 
nn appeal may be taken Such an appeal should not be dismissed 
because of delay m asking for restoration of possession Ib’J 


Sale by Receiver when can be interfered with 
Insolvency Court has no jnnsdicUon to set aside a sale held bv 
the Receiver in the absence of proof of fraud or collusion or 
material irregulanty or illegality m conducting the sale or ni|^' 
conduct on his part causing injury to the estate or where the 
Receiver does not act beyond his authority Hr m excess of the 
powers conferred upon him Mating Tha Dm \ Pa Ka 5 
« , , 768 AIR 1928 Rang 60 10- IC 

<rST:iSffiVoiss, '7= 

Receiver ^ with a sale by the Receiver 18 not Iinutf" 

to cases where there has been some 
fidcs on the part of the Receiver or purchaser where the action 
of the Recei\er is irregular and prejudicial to the general inlcresM 
of creditors, the Court can set aside the Receivers ordvt 
lawmaf, 39 Mad , 479 

29 I C 294 t Rainabbadra ' 

• $4 17 LW 622 AIR IP'J 

case of Ex parte Lloyd kf 
o - ^ not lay down a contrarv pro- 

position A sale of the insolvent’s property wnthout giving 
notice to the intending bidders that there is a litigation pending 
regarding the property is liable to be set aside at the instance 
of the purchaser, necessitating refund of the purchase raoncs 
Jlcin Chandra \ Uma Sadhan AIR 192? Cal S34 103 I C 

605 


Objection against Receiver can be waived The effect 
of such waiver is to bar the right of 
Uaiver estops partj agitation over one’s grievances \Wicre 
from reogtatinc l>efore the insolvent rai«es an objection ns to 
In*olvc^c^ Conrt fcce^cr’s competence to sell a parti 

cuhr propertv, anti the receiver holds 
the vtlc Ignoring the objection, and no complaint is made to the 
Cniirt against the Receiver the insolvent cannot thereafter 
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impeach the •'ale as iinaltd on that Ramachandra \ 

Gi(rra;H, A I R 1934 Mad 147 iS L W 2S2 76 I C 977 


Proceeding against the Receiver Note that the bod\ 
of the section makes use of the words, “applj” and “applica- 
tion,” whereas the head hne and the marginal note give the 
Word "appeal ” The use of the words, “applj ” and “applica- 


tion ’ IS necessitated bj the fact that e\ en the Receiver’s act 
can be complained of All the above words distinctly show 
that the Legislature merelv contemplated “a petition of appeal,” 
and that this f'ehfton should ordinarilj set forth both the facts 
complained of and the grounds of objection thereto The 
section, however, does not require that all the grounds of objec- 
tion challenging the receiver’s act or decision should be stated 
m the petition Such grounds may be supplemented or amplified 
later on Hcmchandra v Vtna Sadhan, AIR 1927 Cal 834 
- . . , 103 I C 695 Proceeding against the 

Receiver is however an appeal m a verv 
limited sense, Thafeitr Prasad v Ptinno 
Lfli, 35 All , 410 II A L J 603 20 I C 673 , Alla Pichat \ 
Ruppai Pichai, 40 Mad , 753 39 I C 429 


The rule of this section that redress aqamst tlic Recencr 
should be sought in the verv proceeding in which he is ap 
pointed, does not preclude the in«titition ot separate pro 
ceedings against him on suitable occasions ^of course with 
or without the leave of the Court according to diversitv of 
judicial opinions in the different provinces) Cf kamaichi v 
Sundaram A^^aT, 36 Mad 492, Prontatlta \ Kheira 3-> Cal 
270 9 C \\ N 24- 


The euquirv contemplated b\ this section need not be a 
length) one, as what the Court docs under tins section practi 
call) amounts to a mere reconsideration 
Scope of the Enquir\ of an executive act of one of its officers, 
Raman Chetly v A V P Firm, 31 
I C S84, supra In a proceeding under this section, the Court 
need not record fresh evidence but maj proceed on the evidence 
recorded b> the Receiver Anniarantami Vndflr v Venkaiasuamt 
Koundan 46 >1 L J 242 (1Q24) M W N 212 iq L W lo, 
Air iq 24 Mad 830 SIC 85“ As the Court is here con 
cenied with the question of coireetness of the order of the 
Receiver tJicrc nn he no olneetjon to his acting on the evadence 
given before that officer Jbtd When an application under 
sec 6S I-, made it is the dutv of the Court to entertain it and 
after hearing the evidence on both sides decide the issues raised 
Pitaram \ Jujhar *^ingh 3o All 626 43 IC s". It should 
be remembered that the section provides a speeds though not 
the oii/i reined) for n jK-rson wronger! I1) the Receiver Maharana 
Ann car \ F B Daitd cited at p 4'»3 al«o ‘tde at p 4:6’^ 
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^Vlien a contract of sale has been completed bv the Receiur, 
the aggrieved creditor should start a proceeding under this section 
uithin 21 days of the sale and not under 0 XXI, r 90 of the 
C P Code Aianasht \ Mathti Karuppan, 7 LW ^ 
MLJ 319 {x 9 iS)KWX 345 44 I C 6S5 

Receiver not a necessary formal party It is not obh 
gatorj on the Court acting under this section to mahe the 
Receiver a formal party to the application. Kumarasv-amt i\ad3t 
V Venkatasuami Koundan, 46 M L J 242 (1924) II W X 211 
(supra) But the Receiver can appear and claim to he heard 
Ibid 


Receiver, a proper party in the Regular Suit VtTiere 
a person sues m a Civil Court for declaration of title to properh 
which the Receiver proceeds against as belonging to the insol 
vent, the Receiver is a Proper party, and can he inipleatled 
without obtaining the permission of the Insolvency 
Mabarana Ktinvar V jDntid, 46 All , j 6 21ALJ 737 AIR 
1924 All 40 L R 4 A 483 Cf Haltma v Mathradas, 10 
SLR 179 40 I C 122 The presence of the ordinary ItP' 
representative of the insolvent on the record does not exciwe 
an omission to get the receiver on the record, Natnar Roulntr 
V Ric/iai Roni/ier, (1929) M W N 16S AIR 1929 Mad 600 


Proceeding hereunder— if in the nature of a 

An application under this section is ui the nature of a sun. 
Itiaram v Jhujhar Singh, 15 A L J 661 33 I C 798. 
Receiver ought to be impleaded as a party, Jhabba Lai v 
Charan 39 All , 152 15 A L J i 37 I C 76. though he « 
a Meccijjry party vide 46 MLJ 242 (yK/>»-a) Cf ManguUm 
\ Stnghu Mtthantu 39 Mad , 593 18 M L T 200 30 I C 7®3 > 

and an adjudication by the Insolvencv Court in such a proceed 
mg will operate as res judicata, and bar a subsequent suit for the 
same relief in the Civil Court Sitaram v Jliujhar Suigb. 

-tde also under the heading 'Remedy of the aggrieved person, 
supra 


Proviso ; Limitation The limitation for an 
under this section is 21 days from the date of the act or decision 
Mmplaincd of Cf Hem Chandra \ IJma Sadban, A I ^ td'” 
Cal 834 103 I C 695 Chandra. Wath V \afiendra\’alh,A^^ 

193S Cal 363 107 I C 467 d.anasht \ Mulhu Kariippait, 7 
CW 406 34 MLJ 319 (lOiS) MWN 345 44 IC 8S>. 

VH/iaraua /vunaar V 46 All , 16 aiMLjjvr AIR 

1024 \n , 40 (suPra) , rormerlj, this penod of limitation 
'•tnctlj calculated and an appeal under sec 22 (now «cc 
was held not to fall within the scope of secs 4 and 12 of the 
Limitition Act , see Thakur Prasad v Punnolal vs AH . 410, 
luiratsami \ Meanakshi, 16 I, T 346 25 IC 610, 
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Si aiamtaJt \ Bhujan:;a 39 Mad , 596 But the law has been 
changed in this respect, see see 78, tnfra \\ hen the application 
IS not under sec but is made c^oklnJJ the Court's inherent 
power of supeiwision, it is not subject to the limitation prescribed 
in the /'re iso Hanscshur\ Rakhal,iSCLJ 359 18 C W N 

j66 Ste also Ramasami \ T enkalasuar 42 Mad , 13 13 

L J 5j,i 48 I C 952 A Court has inherent power to rectify 
the errors and mistake'! of a Receuer or to reverse or modify his 
acts or decisions and the e'rercise of this 
Pxcept on to the Pro- inherent poner is not subject to the time 
' limit provided in the section, Z>a/ar<iin V 

DcoLtnandan i Lah 307 58 I C 6 
Where the Receiver has no right to hold a sale which is invalid 
in conseqience no question of limitation will anse for setting 
aside the sale ha alt Sankara Rao v RjwiA-rishnayja 46 M L J 
1S4 ^IR i9'4 Mad 461 (1924) MWN 198 34 M L T 

201 Cf K/iatra v Salem Ra; 51 I C 935 (Lah ) The 21 da>s’ 
rule of limitation does not applv to the Court taking action 
under sec 50 ( ) Cha adi Ramasuamia v I'enkalesvara 42 
Mad 13 35 M L J 531 4$ I C 592 An application out of 

time is regarded as one not made and therefore such an apphea 
tion cannot preclude the applicant form s» mg for a declaration 
ui the ordinarv Court hundan Lai v Khem Chandra 44 All 
6‘>o ^IR ig-»2 All 40 0 I C g- 

Time limit for confirmation of Receiver’s report 
The District Judge has no jurisdiction to confirm the Receiver’s 
report exceht bi consent of parties until ar da>s have elapsed 
from the date of the report and an aggrieved creditor can apply 
y.ithin that time for reversal or modification thereof Gobtnda 
Chandra \ Haftcharan ^IR 1926 Cal 826 94 I C 332 

Appeal An order of the District Judge under this section 
cannot be appealed against except with leave obtained under 

75 (3) Balk \ Na id / «/ 33 I C 773 (All ) Cf Chandra 
nath \ \ageudra lath ^IR ig-'S Cal 63 107 IC 467 — 

according to v\hich such an order raav fall under sec 4 and 
be appeal iblc as such Set also Allapicbat \ huppai Pichai 
40 Alacl 3 I J 449 39 I C 42a in which it has been 

held th t in a| 1 al lies to the High Court against an order of 
the District J 1 t coiifirminj, an order of the Official Receiver 
disnusMiiL 111 mhiition for alj dication Cf Hari Rao \ 
0 {ftci tl \ y 40 3r3<? 40r H B ) citttl at { j s a i/c 
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PART IV. 

Penalties 


69. [New] If a debtor, whether before ot 
, , aftei the making of an older oi 

Offences debtors adjudication, - 

(a) Wilfully fails to perform th^ duties 
imposed on him by section 22 or to 
deliver up possession of an} part oi tus 
property which is divisible aiuoDr 
nis creditors undei this Act 
which IS for the time being m njs 
possession or under his control to tn 
Court or to any person authorisea oy 
the Court to take possession of it e* 
(&) fraudulently with intent to conceil jjj® 
state of his affairs or to defeat tu 


objects of this Act, — 

(i) has destroyed or otherwise ^vilfulb 

prevented or purposely nllrt 

pioduction of any document r^taiiUr 
to such of Ins affairs as are sobjec 
to investigation under this Act or 

(ii) has kept or caused to be kept laisr 

books or 

(ill) has made false entries in or wilnneu 
entries from or wilfully altered ot 
falsified any document relating jo 
such of his affairs as are subject lo 


investigation under this Act or 
(c) fraudulentlj with intent to dimmish 

sum to be dmded among his creditors 
or to gne an undue preference to nnv 
of his creditors — , . 

(i) has discharged or concealed anv dcoi 
duo to or from him, or 
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provisions of the section are quast penal, and therefore like all 
penal laws should be strictly construed, Ibid 

In this section we have an enumeration of the acts that 
constitute offences within the meaning of the Insohencj ^ct, 
and for which the insohcnt nia> be punished with iniprisoiiment 
CNtendiiig up to one year These offences 
- . „ are, m their nature, diSLiplinary, that is 

N«t“" to sa> , the offences 'eoniin.tted-b} the 

insolvent during bankruptcy are in the 
nature of breaches of duty to the Court and not offences against 
the general criminal law Ladurain v Mahabtr, 39 All , i 7 t ta 
ALJ 3X 37 I C 996 Palantappav Subramanta, ^ ^ 

3SMLJ 33S (1920) MW N 135 One outstandmg charac 

teristic of all the offences is that there is an element of dishoncstj 
or fraudulent attempt on the part of the insolvent to prejudice 
the interest of his creditors Therefore, where this improper 
mental clement is not present, there is no offence. Comp K ' 
DyioH (1894) 2 Q B 176 , R v Page, (1819) Russ &- R> 39^ 
It should be noticed that the Ind Penal Code recognises 
offences relating to fraudulent disposition of property , see sw 
421 424, I P C The effect of the 
This stctioo doss hot special provisions of this Act is not to 

preclude pro^ecutwa repeal the general provisions 0! tucieu-* 

under I P C Code See sec 26 of the General Clauses 

Act , also Sigubala v ® 

L W 083 42 I C 608 "A law of this kind, the intention ol 
which IS to punish should bo adiiuntj/crcd as cruntnal laio 
adimnistercd ' Raf/ibe/iari v B/iagita» Chandra, 17 Cal , 209 
‘ In an Indian Court the senousness of an insolvency offence 1 
almost certain to be lightly estimated Indeed there is 
slender chance before the tribunals 111 India of a debtor rccciwng 
. a really heavy sentence for a lucre insolvency offence, e g lof 
1 fraudulent ouussion in his statement of affairs’ — Civil ju-'tic 
jComnuttee Report, p 230 

The acts ciuinicratcd in the section will render the insolvent 
puiiishablL whether thej arc committed before or after l 
making of an order of adjudication In this respect the section 
IS peculiar In England the penalties are confined to comluc 
after the presentation of the bankruptcy petition, but in du 
country, having regard to its peculiar conditions, the Legislature 
made them embrace acts whether before or after adjudication 
The word “before” is suflicicnth wide to cover almost any dis- 
tance of time, but the definition of the specific acts coinphm^^ 
of narrows down the generalitv of the provision so as to confine 
the offences strictly to matters affecting the investigation of the 
insolvent s affairs under the Act 6aHgd Vrasad % \fadhiiti Sata<i 
25 ALJ 331 MR 1027 All 352 100 I C J50 By Ut 
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(ii) lias made away with, charged, mort 
gaged or concealed any part of his 
property of any kind whatsoever, 
he shall be pimishable on conviction * * with 
imprisonment which may extend to one year 

Object & Scope This sectioa is practically new and has 
been substituted for the old section 43 (2) The woids in clause 
(dj of this section are all new and those of clause (b) have been 
taken from sec 103 of the Presidency Towns Insolvency Act 
(Act III of 1909) , so in construing this section reference may 
be made to the cases decided under that section, see Joseph 
Perry v Official Assignee infra The present section differs 
from the old section 43 far more in form than in substance The 
changes introduced in the section have thus been explained in 
the Statement of Objects and Reasons — “Proceedings instituted 
against fraudulent msolvents are frequently mfructuous This 
IS largelj due to the lack of precision in the Act as to the proce 
dure to be adopted bv the Courts The wording of the sub sec 
(2) of (old) sec 43 is unduly vague, regard being had to the fact 
that it constitutes a criminal offence and experience has shown 
that It frequently creates difficulties It is proposed that the penal 
provisions of the existing section 43 should be amended nn the 
lines of sec 103 of the Presidency Towns Insolvency Act, and 
that the procedure to be followed on a charge should be defined 
on the lines of sec 104 of that Act It seems desirable to make 
It cleai that a dishonest insolvent who has been guilty of an 
offence under the Act can be proceeded against e\ en after he 
has obtained Ins discharge or after a composition submitted by 
him has been accepted “ Cf Sec 71 below The penalties 
defined in the section are conceued with reference to the peculiar 
conditions of Indian life and embrace acts ' before or after ad 
judication '' In this respect this Act materially differs from the 
English Act under wlucb the penalties are confined to conduct 
after presentation of the bankruptcy petition Ganga Prasad \ 
^fadlitiTi 25 A L J 33^ AIR 1927 Ml 352 100 I C 50 

Tide also See 154 of the Eng Bankruptci Act rgit as amended 
by B A 1926 With reference to sec 103 of the Presidency 
Towns Insoliency Act, 1909 it has been held that that section 
applies to offences committed both before and after the adjudica 
tion and also applies to cases of wilfullv withholding the pro- 
duction of liookb even after thev have come to the possession 
of the Official Assignee see Joseph Perry v Official Assignee, 
24 C W N 425 31 C L J 209 56 I C 778 The abo\e pnn 
ciplc seems to hold good also in cases under this Act The 


The words I \ the Court base been omitted by Act Xn of 19 7 
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provisions of the section are quasi penal, and therefore like all 
penal laws should be stnctly construed, Ibid 

In this section we have an enumeration of the acts that 
constitute offences within the meaning of the Insohencj Act, 
and for which the msoUent may be punished with impn&onmcut 
extendmg up to one year These offences 
are, m their nature, disctplinary, that is 
Nature of the offences offences "committed bv the 

insolvent during bankruptcy are m the 
nature of breaches of dutj to the Court and not offences agains 
the general cnminal law, Laduramv Mahabtr, 39 
A L J 31 37 I C 996 , Palantappa v Subramanta, 54 I ^ 

3SMLJ 338 (1920) MWN 135 One outstanding charac 

tenstic of all the offences is that there is an element of 
or fraudulent attempt on the part of the insolvent to preju 1 
the interest of his creditors Therefore, where tins iniprop« 
mental element is not present, there is no offence, Comp a 
Dyson (1894) 2 Q B 176 , R v Page, (1819) Russ & R> j?* 
It should be noticed that the Ind Penal Code recognises 
offences relating to fraudulent disposition of property , see sw 
421424, I P C The effect of the 
This section does not special provisions of tins Act « , 

preclude prosecutwa repcAl the general provisions 01 tne rc 
under I P C Code Sec sec 26 of the General Cla“*» 

Act, also Stgubala v 

L W 283 42 I C 608 "A law of this kinil, the mtention oi 
which IS to punish should bo adminufcred as 
administered ” Rashbeban v Bhaguan Chandra, 17 Cal , -09 
"In an Indian Court the seriousness of an in5olvenc> » 

almost certain to be lightly estimated Indeed there is 
blender chance before the tribunals in India of a debtor rcccin s 

j a ri.aU> hcav\ sentence for a mere insolvency offence, e g m 
fraudulent omission tii his statement of affairs” — CiwI J^' 
Coinnuttec Ueport, p 230 

The acts enumerated in the section will render tlie 
punibliablc whctlicr tliev arc committed bejore or 
niakuig of an order of adjudication In this respect the scctio 
IS peculiar In England the penalties are confined to ‘ 
after tlic presentation of the bankruptcy petition, but m * ’ 
country, lia\ing regard to its peculiar conditions, the Lcgisntun. 
made them embrace acts whether before or after adjiuhcatio* 
Tilt word "before” is sufFcicntl> wide to co\er almost atij ui 
tance of time, but the definition of the specific acts complaijjf' 
of narrows down the generality of the provision so as to 
tht offences stnctl> to matters affecting the investigation of t h 
insolv tilt’s affairs under the Act, Ganga Prasad v Madhuri 
35AI.J 311 \IR ig27All 352 100 I C 550 Bv Act N»» 
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of IQ27 the words “by the Court” lia\c been omitted, [vide the 
Footnote at p 43s, inasmuch as they became unnecessary 

after the amendment of sec 70 b> Act IX of 1926 For the 
meaning of the term “Court” prior thereto, s''e Digcndra Chandra 
\ Ramani Mohan 22 C W N 958 48 I C 333 The Court is 
not bound to defer punishment m respect of acts and omissions 
in the section until the insohent applies 
Bad faith his discharge, Rambchan v Jagan- 

noth, 37 I C 618 19 O C 89 18 Cr 

LJ 270 We have seen at pp 142-43, anfe (sec the cases quoted 
there) that the questions regarding the insolvent’s misconduct 
and bad faith cannot weigh with the Court at the time of malang 
an order of adjudication , but this view should not lead one to 
suppose that the Court cannot go into all these questions except 
at the final stage when the insolvent applies for discharge Cf 
Lucas V Official Assignee, 24 C W N 418 The scope of this 
section IS quite different from that of see 24 or 25 of the Act, 
and, the Court is quite competent to tabe cognisance of an act 
of bad faith on the part of the insoUcnt at an\ time whether 
before or after the order of adjudication under this section, 
although It ma\ ha\e uo power to refuse to adjudge the debtor 
an insohent merclv on the ground of bad faitli Nanhi Mai v 
hmp , 17 O C 138 25 I C 363 The Court can be put m 
motion at am time under this section aiul tlieii it is bound to 
consider whether the msolveiit is giiilt\ of am acts of bud faith 
mentioned herein It is not iieccs>sar\ that the Cotirf should 
‘lait the debtor iiiafecs a» application for discharge I’bLobin 
\ District Court 49 I C 55 3 U B (1918)9- An insolvent 
committing an act of bad faith can cither be dealt with i ndcr 
this section or nia3 be refused a discharge l/i Bit \ Nga Po 
SauJig, I UBR (1911) 84 II I C 743 It should be noticed 
that tins section uses the word ‘debtor ’ whereas the ne\t section 
(sec 70) uses the word "insohent ’ This difference m the 
jihrascolog) seems to lia\c been dcsigncdh adopted to emphasise 
the fact that though the offence ma\ be committed prior to 
adjudication, \ct a prosecution enn take place oiilv after 
adjudication Tlic criminal liabilih of an insohent subsists 
after his discharge or after acceptance or appro\al of a com 
jiosition * idc see 71 infra 

Clause (a) Contemplates two acts onh (1) Wilful 
non jicrfoniiaiicc of the duties mentioned in section 22 (n) Wil 

ful non dclucr> of Ins proj)crt\ (if in !iis possession or control) 
to the Court or to the Rcceucr In order to lonstitiite an offence 
the non performance of the duties or the no i dcliacra of his pro- 
peit\ must be ail/iif Perhaps, it is not <i\ful when done under 
icgal ad\icc R \ Page (i‘'i9) Russ & R\ 02 Before taking 
ictioii against an insohent for his conti niaci the Court should 
ifford the insohent all possible facilities to c\plain his condi 
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Siikhlal V Official Assignee, Calcutta, 34 C t, J 351 For the 
obligation of the insolvent to submit to examination, see secs ji 
and 59A , also 13 Bom , 114 , 32 Bom 198 and 33 Bom 46’ 
cited at p 129, ante “Delueiy of possession” in this clai^ 
must mean such delnery as will enable the Court or the Reccncr 
to get hold of the property and to utilise it for the purpose of 
distributing the assets The delivery must be onlj m respect 
of such properties as are (fumble among the creditors under this 
Act otherwise failure to deliver will not render the insolvent 
punishable As to what property is so divisible sec sec 2^ 
ante Money in deposit in a Railway fund is not so diimbfr j 
sec 24 C W N 288, at p 198, ante Therefore, dealing with! 
such money is not punishable under this clause, Nagtndas \ 
Ghelabai, 44 Bom , 673 22 Bom L R 322 56 I C 45®* 

cited at p iqS ante The same thing may be predicated m 
respect of property held in trust, political pensions, agncuUunil 
holdings and so forth 

Clause (b) The acts mentioned m sub-clauses {iV. 
and (uO of this clause arc offences only when the> are committcl 
fraudulently with intent to conceal the state of his affairs or to 
defeat the objects of this Act 

The first act penalised under this clause is the destruction 
of or preventing or withholding the production of, an> docn 
ment relating to the insolvent's affairs Of course, m ca^e ot 
a charge on this score, the prosecution must prove the exist 
cnee of the document, see Lucas \ Official Assignee, Denial 
24 C \\ N 418 56 I C 577 The next one is the keeping 0* 

false books Then is the making of false entnes m the docu 
ment relating to the insolvent estate It is difficult to saj » 
in sutxlause (a) there is a difference between the two words. 

‘ wilfull>” and ”purposcI> ” The word '‘purposed” indicates 
that there should be a definite motive working behind the act 
An act ma> be wilful but not inspired b> an> motive It <ieerns 
that as all tbc acts referred to in this clause (b) are subject to 
a question of fraudulent intent, the words ‘wnlfull>’ and put 
iwselj ’ arc redundant However, as m interpreting the word 
mgs of a section we cannot render an> word unncccssar} wc 
must put sonic mcainiig on these words “Concealment, dc** 
truction, mutilation or falsification of anj book or documcn 
rchting to lus affairs or being pnv> thereto b> the debtor is 
an offence under this section unless it is proved that the msoi 
vent had no intent to conceal tl ». slate of his affairs or to defeat 
the hw”, Reg \ Beck, {1SS9) 6 Cox CC 718 

‘ laUe entries” must be made fraiidiilcnlK with intent to 
conceal the state of the insolvent's affairs, sec Suknl Narain v 
RjghunaHi, 7 All , 445 , fCarim BaKsh v 3/iin, 7 All , 
i o»u ftJe mistakes and intentional inaccuracies do not fall waUiin 
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tJje scope of this clause, Ibid Badly keeping of account books, 
if not piompled b> a motive to defeat the provisions of the 
bankruptcj law, though it disentitles the insolvent to an abso- 
lute order of discharge, will not be an offence under this sec- 
tion, Ganga Prasad \ Madhun Saran, 25 A 1 / J 331 AIR 

All , 352 100 IC 550 

The omission to mention a property 111 an insolvency appli 
cation raav be fraudulent, Nga Chok v 
Omission to enter pro Mg Pwa 2 U B R (1914) I 24 I C 

pert> in ilie Schedule 767 In order to make an act criminal 

under this section there should always 
be a guilts intention , so, where an insolvent, not knowing or 
forgetting that an equity of redemption is a valuable asset failed 
to show in his schedule of assets certain lands remaining with 
his usufructiiarj mortgagee, be was held not to be guilty under 
this section, W'adhavja Stngh v Emperor, 2 P W R 1918 Cr 
158 PL R 1917 igCr LJ 272 44 I C 128 

Clause (c) Under this clause the following acts are 
criminal if done fraudulently with tnlenl to dimmish the amount 
divisible among the creditors or with intent to give an undue 
preference to an\ creditor iis 

(i) Discharging or concealing am debt due to or from 
him 

(n) Removing, charging or mortgaging or concealing his 
property 

It will be seen that the Penal Code recognises certain 
offences somewhat similar to the abo\c , see secs 421 424, 
I P C But from this fact it is not to be supposed that the 
said sections of the Penal Code lia\e, 111 any way, been affected 
by this sec 6g When a spcaal enactment deals with an 
offence similar to an offence dealt with b> the general enact- 
ment the proMsions of the general enactment are repealed to 
that extent see sec 26 of the General Clauses Act Notwith 
standing the pro\isions of this Act an insoKcnt’s liabilitj for 
punishment under the general criminal law remains, Stgti 
ila/ia/i \ Rama Samtah 42 I C 608 Removing the goods 
from the shop with a view to taking it out of the rcacli of the 
creditors 111 anticipation of an approaclimg bankruptev will 
constitute an offence hereunder, Ganga Prosad v Madhxirt 
“laraji, 25 A L J 331 AIR 1927 All ^52 100 I C 550 A 

man ma\ be guilty under cl (c) (22) though he has not actu elj 
concealed his propertv , when he knows where or m what 
manner his property has been disposed of b\ another wath his 
coimuaiicc, Quasim /lb \ Emperor 4a \11 407 19 VLJ 

178 6t I C a 7 22 Cr LJ 725 In order to constitute an 
offence under tins clause the preference should be towards a 
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credxior and not an "allcffed** creditor, Lucas \ Officiil 
Assignee, 24 CWN 41S 56 IC 577 Pajmeiit of laliable 

consideration ordmanl> mil negatnc a suggestion of want of 
good faith, lb\d 

Punishment The commission of the offences mcntiont 1 
m this section renders the insolvent liable to punishment with 
imprisonment, extending to one jear This section does not 
specificallj mention whether the impnsonment should be simph 
or rigorous It seems that both kinds of imprisonment arc 
contemplated b> the Legislature Upon conviction the iunoI 
vent is to be lodged m the ordinary criminal jail as contrastcl 
until the cull jail contemplated in sec 55 of the C P Cot!c 
therefore no monev need be deposited for Ins subsistence 

The section does not sav who i^ to initiate a proceeding 
under this section It seems that a Court is competent to tahe 
action under this section at the instance of a creditor , Cf 
Kadtr Baksh v Bhouant Prosad, 14 All , 145 The Receiver 
maj ask for prosecution of the insolvent Where the Court 
(before 1927) gave permission to the Receiver to prosecute tic 
insolvent, such permission did not amount to a sanction to 
prosecute under sec 19^ or to an order under sec 476 of the 
Cr P Code, Sign Bala v 6 LW '>$3 4"’ ^ ^ 

608, Cf see 70 

On conviction There should be a regular trial for the 
sffcnccs The insolvent should be found guiltj of the offence 
iQ IS charged with and there sliould bo a formal conviction 
He should be given to know beforcliand the specific charges 
igaiiist him and must be allowed to meet them if possible 
Rashhehan v niiOfruan 17 Cal, :o9 Cf Hviltar v 
Mahesuar iS C \\ N 092, Amituddt Kankar v 
^anJar ig C L J 4 »r ig I C g20 (referring to 37 Bom, 
>99) In order to sustain a couvictioii, the charge against the 
should be proved bejond the shadow of a doubt, 

I n 1 irm \ Shatk Joovtan 5 Rang 50 AIR 1927 Rang 

26 loi IC 4iq When the Court is satisfied that there is 
:roiind for inr|Uinng into an\ offence mentioned m this section 
ind appearing to have l>ccn commuted bv the insohtiit, the 
-oiirt JiiJ> record a finding to that effect and make a com 
>Hmt of the offence i« to a first class Migistrate 

living jurisdiction iJe sec “o fiost Under the repealed 
(.Ction 70 ( 4 ), tile insoivcnev Court itself could tr> the offence, 
•til that is not possible under the present se-ction 70 ''O" 

trial for a baiikniptcy offence will purelv be a cnminal trial 

II accordance with the provisions of the Cninmal Procedure 
-ode iSgS, ,dc sec 70. post It seems that a case hereunder 

•* "arrant case, comp, rmpcror v Cinsh Ch , 
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How the Court is to be moved under the Section : 
The section is silent as to uho is to move the Court to take 
action under this section Sec 70 oiil> requires that the Court 
has to be satisfied of the existence of a prima facio ground 
for 1 roceedinq against the insolvent The Court iiiaj be so 
satisfied on perusal of the records and niaj proceed suo molii 
I tde notes under the heading “Is satisfied at p 444 tufri 
The Court inav be moved also on an application of the Receiver 
Cf kishore \ Sandal Das ig A L J "'oi 61 I C 

‘^0-’ Moiutiohati V Hcnianta at CLJ 55t A creditor as 
well can move the Court to take action under this section, 
fvar;(//iaij ChclUar v Raman Cheltv 45 M L J 804 18 L W 

S3, {igaii M W N 838 g IC 340 A stranger to the 
Insolvcncv proceedings seems to have no right to move the 
Court hereunder t xde also the cases and notes under the 
heading Who can lake action’ at p 445 post 

Aopeal Before the amendment of see "o bv Act IX 
of 1926 the Insolvcncv Court could itself trv an insolvencj 
offence and then an appeal would he to the High Court from 
an order of conviction and sentence made bv the District Court 
life the repealed last item m "^eh I But under the new 
bcc 0 the Insolvencv Court cannot hold a criminal trial with 
the result thit the said last item in Sch I became infructuous 
and has in consequence been omitted A trial for a bank 
ruptev offence being now a trial under the Cr P Code an 
appeal from a sentence therefor will now be governed by 
S(.c 40S of the Cr P Code A matter not open to appeal will 
hi. subject to revision under Ch WXII Cr P C fand not 
under sec 115 of the C P Code as before) FormerK that 
before the amendment considerable controversv centred 
round the question who was or was not aggrieved b\ an order 
of tlie District Court exercising criminal jurisdiction so as to 
bt entitled under see 75 to prefer an appeal from an order 
under secs 6g and -o Cf Bhaguant Ktshore v Sanwal Das 
19 \ I I 01 61 I C 8 o 2 happa \ ManicLa Asgri 40 ]Mad 

Tio DigctJra V 7 22 V 48 I C 33 

Clicfliar \ Raman d etii q IC ^40 Paltanappa 
\ •^ulrariia Haiti (10 o> AI W N 15 54 I C 40 ] irchaud 
\ liilaktda^ ss I C 6- I aduram Mahabtr 10 \11 i i 
I C 006 b it nnw the point has lost all interest for us 
likewise the much debated point as to whether an appeal 
from -1 sentence of the Iiisoivvnej Court was a civil or a criminal 
appeal Ins also now been set at rest For the old cases regard 
inj, this matter sec Pesh (thulam v Cinpcror IC i''Q 
{Peruar) Chirun}t I al \ Cmperor 6 \U 30 i-» \ LJ 

Iiov ■•sic q86 (F B > ^aetndas \ CAielabhai 44 Bom 

Bom I R 322 Sf> I C 440 Naudf) v Topan Ran 

U, PI K tQi6 6s P\\ R igi6 lie 404 canlra 
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Arntruddi Karikar v ]adab Kaitkar, 19 CLJ 430 19 

920 Now that an appeal from a sentence for a bankrupt^ 
offence cannot be a civil appeal, the effect would be that tee 
provisions of O XLI, C P Code, which formerly used to U 
applied to such appeals cannot have any more application, U 
jVa^nidas Bhukandas v Ghelabat, 44 Bom , 673 23 Bom 

L R 322 56 I C 449 Vide also under sec 70. 

heading “Appeal ’’ 

70. [New]. Where the Court is satisfied 
Procedort on charge after such preliminary inquin 
uutier section 69 if any, as it thinks necessarj 

that thcie is giound for inquiring into any offence 
lef erred to in section 69 and appearing to have been 
committed by the insolvent, the Court may iccord 
a finding to that effect and make a complaint of the 
offence m writing to a Magistiate of the fiist clas^ 
having jurisdiction, and such Magistrate shall dea 
with such complaint in the manner laid clown m 
the Code of Criminal Procedure, 1898 * 


70 . [Old], (r) Where the Court is satisfied that dute ^ 
ground for inquiring into any offence referred to m 

69, the Court shall direct that a notia 
Procedare on charge be served on the debtor in die ^ai 
under section 69 prescribed in the Code of Lnnmn 

Procedure, 1898, for service 0 
sumnious, callmg on him to show cause whj a charge 
charges should not be framed against him 

(2) The notice shall set forth the substance of the 
and any number of offences may be set forth 111 the 
notice 

(t) At the hearing of such notice and of an> 
framed in pursuance thereof, the Court shall, =0 ftr as ni 
be, follow the procedure for the trial of wirraiit cai« , 
/ Magistrates prescribed by Chapter XXI of the 
Criminal Procedure, 1898, and noUiiiig m Chapter 
the said Code relating to trials before High Coiirls and '-‘i 
of Session shall be applicable to such Inal 


• Sul stilulc l fer Mc "o bv tlic lnsoheiic> ( \nicii liueiUl 
ll\ <f iq 61 nn I the Reiiraling and \mcii t iig \el. >0 7 '.■'ilr 

\ct \ cl iqj- received tlic isscnt <f the ( ncni r^lcncral or« 
nil Vjril iq - liv the Vrt of 19 »n!} the lifst three '“'y'V 
were < niittcj nn 1 aiil.'MCS (j) ind (d were ina Ivcrtcnth IcU . , 

I ut kutsc[uciUl\ lhi« defect vvn lisnvcnl ml kiil*-sef4 ^ 
were c initu t I \ the \nieii 1 n„ \ct of 19 " ‘^e ,7 C 1. J ** • 
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(4) number of offences under this section may be 
charged at the same time 

ProYided that no debtor shall be «entcnced to imprison 
ment exceeding an aggregate period of two Years for offences 
under this section committed in the course of the same insol 
YcncY proceedmg 

(5) The Court ma5 , instead of itself mqmrmg into an 
offence under section 69 make a complaint thereof in \YTiting 
to the nearest "Magistrate of the first class haimg jurisdiction, 
and such "Magistrate shall deal yyiIH such complaint m the 
manner laid down in the Code of Criminal Procedure 1898 

ProYided that it shall not be necessarv to evaminc the 
complamant 

>« B Ihe section la>s down the procedure the Court is to 
follow in ming an> «f the offences mentioned m the previous 
section (sec c>g] 

Amendment of 1926 The present section has been sub 
stituted for the old one bY Act I\ of 19:6 on the recom 
mendations of the Civil Justice Committee The effect of this 
change is mainly two fold (1) Formerly the Insolvencv Court 
had the aUernatue of either itself trving thi offences specified 
m sec 69 or mstcad of itself cnquinDg into the offence of 
making a complaint m writing to the nearest first class 
Magistrate, I trjtlal Vtrehand v Dhatamdas Thar^erdas AIR 
192S Sind 85 106 I C 4S6 But under this amendment the 

lusolvency Court can ouI> hold a prehmmarj enquiry and if 
It is satisfied that there are grounds for proceeding against the 
insolvent it is to make a complaint to the nearest first class 
"Magistrate having junsdiction (2) under the repealed sub 
sections the Insohcncy Court before proceeding to try the 
insolvent for offences against the msoheuev law was required 
to issue a notice on the insolvent to show cause wh\ he should 
not be tried for such offences [see Vtrjilal I irrliaxd s case 
supra] but under the present amendment which is on the lines 
of the English Bankruptcy law prosecution can be started 
without consulting the bankrupt see Statement of Objects 
and Reasons for Bill \o 31 of 1925 published on \ugust 29 
in the Gazette of India P V p r ^ Vlso read the following 
Report of the Select Committee on the said Bill published m 
the Gazette of India dated the 6th Februarv 19 6 Part V 
p 21 — W e are of opinion that the trial of these coniparativ el> 
minor offences b> the High Courts and District Courts is a 
waste of the time of those Courts and that in an\ case it is 
undesirable that the Court deabng with the msohenev pro- 
ceedings should itself tr> offences of tins kind in regard to 
which it nn\ rei'-onablv be supposed to have formed an opinion 
prcjinluiil t» the ilkgcd offender We have accordmgh pro- 
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vidcd that all such cases shall be tried b\ Magistrates, on an: 
plaints preferred by the Insol\enc> Courts, under the sacc 
procedure as is laid down by section 476 of the Code of Cnnni al 
Procedure, 1S98 Our re draft of these sections remoics trt 
ambiguity which has been pointed out in some of the opinion 
as to the stage of the tnal at which the Court, was nndi.r tee 
Bill, as introduced, to frame a charge ” See also Civil 
Com Report, 1924-25, para 16, p 2tt The effect of the 
amendments of the section is to give the Court a discretion » 
that It maj satisfy itself m aii> way it think.!, proper on the 
facts of each particular case as to the proprietj of ordcmif 
prosecution under this section The Court ina> pass an order 
parte and in the absence of the insolvent, Je^raj 
\ Dayal Chand 55 Cal 783 47 C L J 250 AIR 192S U‘ 
211 III IC 372 , that IS, without issuing 3115 notice to e 
insolvent or without anj reference to him, Ibid 
Vtrcbaiid v Dharauidas, AIR 1928 Sind, 8s 
The history and object of the amendment and its clicct 11 
been very ably set out by Suhrawardy J in Jc^n} 
case, winch please read 

Operation The Act IX of 1926 is m operation 
ist Januar> 1927, vtde Notification No F— 290/1 -— 5 
dated the tst Maj, 1926 published in the Gaaettc of m 
(dated S 5-1926) Part I, p 550 “In pursuance of 
tion (2) of sec i of the Insolvency (Amendment) vet, I 9 
(IX of 1926) the Governor General m Council is 
appoint the first da> of Januar>, 1927 as the date on w 
the said Act shall come into force ’* 

Is satisfied The Court must he satisfied of th^ 
existence of a printa facte ground for proceeding .against 
insolvent, inasmuch as a penal action should never j .. 
on mere suspicion sec Katulhan Chettiar v Rfl»«nn 
AIR 1926 Mad 1 1 .,9 24 L\V 486 97 I C 

A k R Firtit \ Shatk Joonian 5 Rangoon 50 A I H ' 
Rang 126 loi I C 419 Neither this section nor the I 
vious one sa>s anvthmg as to b> whom the Court is to 
satisfied Tlic Court wav be satisfied from the records or^^ 
mav be satisfied from an> party , see I\adtr Dakslt v 
I J Ml , 14s It ma) .also hold an enquiry for the .J 

if It so likes, but the preliminary encjuirv that inav be 
hereunder need not be a judicial ctiniurv It is similar to 
one 111 sec 4“6 of the Cr P Code, Jc-^raj khattual v ‘ 
Chand supra The Court can authorise the receiver 
ascertain tlic facts relating to a supjmsetl ofTciice an<l to 
to him. Momnohan v llcuianta. 23 C I J 5 ?^ There »i 
be no contravention of this section if the Court proceots 
the creditor’s complaint and receiver’s rejiort without tasi ^ 



i>EC /O ] THE lKO\INCI\I 1NSOI.VENCV \CT 445 

an> Severn c%ideucc Jc raj I\.hatta.al s cise Vide also the 
notes aud cases under '^ec og at p 44*1 

Who can lake action The offences mentioned in 
section 69 being disciplinarj offences, pnmanl> , it is the Court 
that IS affected bj their commission therefore it is the Court 
that should take action see sub sec (i) See also Palamappa 
\ Siibiaiiiaijta (19-0) MW M 135 38 MLJ 338 ii LW 

54 I C 40 , I trcbaiid \ Buhkidas 55 I C 717 , 
/adtitamv Maiiabtt Prosad 39 All i~i 37 I C 996 Under 
this section the Insolvency Court can oiilj hold a preliminary 
uivestigatioii and record a finding as to the result thereof and 
then make a formal complaint lu writing to the nearest 
Magistrate \ creditor ma> move in the matter in the sense 
that he can furnish satisfactory proof to the Court that there 
IS ground for luquiring into the alleged offence A receiver 
ma> be authorised bj the Court to ascertain the facts rclatiug 
to a supposed offence and to report to it with a view to the 
adoption of such steps as ma\ be deemed necessary in the 
interests of justice ilforime/ie 1 \ He»ia»takumar CLJ 
SS3 Ptde also the notes at 1 441 <ti»c 

Nature of Proceedings PTOCeedmgs against insolvents 
under this section arc cmmnal proceedings and it is necessary 
that there should be a charfc. a findtu^ and a co n 
a foundation for the sentence and'tfrcs*. slmiiHriJCsfrictlv and 
accuratelv pursued and tf on anv of these points a substantial 
defect should appear it would be a ground for reversing the 
proceedings Hartltar Stngh \ Moheiuar iS C W N 692 16 

Cr LJ 135 2“ I C 109 v Topan Ram 35 I C 

494 62 P W R igi6 no PR igtli t45 PLR 1916 17 

Cr L J 18 ImiTMddi harila) \ Jadab Kattlar it) CLJ 
430 19 I C 920 The evileiicc should be directed to the 

proof of the offence so that the accused ma\ be in a position 

to rebut the same Rash Behan v Bhag~ian Chiinder 17 Cal 
209 sec also hi re I altabJidas Jatra 11 2- Bom 394 Rama 
taiin V Haul of Madras o I C So Hammad Ishan v 
Lmperor ^ I C 960 \saihock v 1/^,P a 4 I C 6 
U B R (1914) 1st Qr I The hearing of the case should take 
pi ICC on -in appointed date and the insolvent should Invc an 
oiiportumtj to defend himself Muhammad Ishaiulhh v 
I mpcTor iS Cr LJ 409 38 I C gfig (All ) Cf ( aiiapalln 

V C/ii;uri; 19 Cr I J 627 45 I C 6~5 (Nag ) The proceed 
mgs ‘ should not be based merelj upon cvkIciicc given on 
behalf of the creditor when opixising the application of a debtor 
to be adjudged insolvent hut evidence as to specific acts 
alleged against the debtor shout 1 be recorded de no o 
\alUumal \ Disinct judge of Benares Ml S 4 “ \ L J 
6>3 6 IC ''“o \ (iwdkij/iorr v S iri) Mai \ \11 46 
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Patan Dm \ Lniperor, 20 O C 123 59 I C 9S6 SUlt 

errors or irregularities m framing the charge will not Lohoc 
nliate the contnction unless such errors etc ha\e occasioseJ 
a failure of justice Cf Joseph Perry \ Official issiirii 
Calcuila, 2A CWS 425 31 CL J 209 I C -2S (a cay: 
under the Presidency Act) Charges should be framed stnctly 
m the language of the section that defines the offence togetht 
with the particulars of the conduct of the insohent relied upoa 
to establish the charges, Ganga Prasad v Madhun Sann 3 
^ L J 531 AIR 1927 AH , 352 100 I C 550 Cf f 

R \ ShciL Joouian, 5 Rangoon, 50 Connction can resJt 
onlj from proof of the offences and not from mere 
which should on no account be allowed to pose as prCKX 
I ucas \ Official Assignee, 24 C W M 41S 56 I C 57 " 

seems that a case under the section will be a warrant ca-e 
and not liable to be committed to the sessions, comp 
\ Gtni/i Chandta ^6 Cal 7S5 

■\n order of sentence passed against an insolvent must 
based upon legal evidence and the depositions of witness^ 
whom the insolvent had an opportunit> of cross'cxaminn? 
The report of the recaver to the ^ccl that insolvent has b^"’ 
guiltj of a misconduct is not admissible in cvndcnce for tee 
purpo«e of convicting him The report of the Receiver mi 
be cvidoice for speaal purposes e g , m dctcnmning whetnJ 
the insolvent should be discharged [see sec 42 (2)]* * 

considering the scnsibiUt> of a proposal for composition 
sec jS (4)] , but is not evidence for the purpose of all __ 
proceedings under the Act, iVanda Kishore \ Sura)mal 

All 429 ivALJ 642 29 I C 998 Sec also //anjar V 

Maheshur 18 C W X 692 27 I C 199 , Basanti Bat v Aa”" 

'/of 46 All S64 23 A L J 792 AIR 1926 \II =9 ^ 

f C 15*- Fidr notes at p 444, ohIc 

Formerh it was held that though the Receiver’s report 
was not evidence to sustain a 
Uccener* report tion, still on the Strength of s’ 

report, the Court could give 

to the Receiver to prosecute the insolvent. Smew .> 

Rama Samiah 42 I C 60S 6 L \V 3S2 This decision sho 
now he tilvcn as modified bv the present sec 7 ° . . 

receiver’s report may not be per se legal evidence, (ihougn 
has iKcn tieclared to Ijc evidence for the purpo^^es of ^oos ^ 
and la) fscc Basanlt Bai's case, ritpra cited al*^ P, ’ 
j«/r] \ct for the purposes of the “preliminary enquirv' eo 
t(.iiit>laic<l in this section, the Insolvency Court can act upo 
s kIi report 

I onntrK l>aiAniptc> offences were trialdc by 
lusohencv Court hut now tliej have been made trial c 
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exclusively by the Criminal Court This change in the venue 
seems to have brought about two very important results 
First, as regards appeals or revisions \_vtde under the next 
heading] , secondly as regards the administration of oath to 
the insolvent himself Formerly, the Insolvencj Court taking 
cognisance of the matter, oath could be administered to the 
insolvent during the trial of a bankruptcy offence, [see 34 All 
382 , 37 All 429] 1 but now the position seems to be different, 

Cf 36 All 576 (583). 

Appeal Bankruptcy offences being now triable exclu 
snel> by the Criminal Courte, appeals in connection therewith 
will be regulated by Ch XXXI and revisions by Ch XXXH, 
of the Criminal Procedure Code Vide notes under the heading 
"Appeals" under section 69, ante Prior to the amendment 
of 1926, the Insolvency Court, before holding a tnal was to 
issue a rule calling upon the insolvent to show cause vvhv a 
charge should not be framed against him, and the order issuing 
the rule was not appealable Cf Monmohan v Hcmania 23 
C J 553 34 I C 777 Likewise it was held that no appeal 
lay against an order of the District Judge refusing to take 
action against the insolvent, see Pahmappa Chetti v 
inaKia, 38 MLJ 3t8 (1920) MW N 135 54 IC 740 

Gujar Shah \ Darkat Alt t Lah 213 56 IC 740 , 

1‘^apPa Nainer v Manuka Asart, 40 Mad , 630 , Dtgendra v 
Mohan, 22 C W N 958 48 I C 333 N B — ^These 
cases have been distinguished lu Karulhan Cbetiiar v 
Chelti,i,^U 804 18 LW 837 (1923) hnVK 838 79 I C 
340 Naturally, these decisions have lost much of their import 
aiice after the enactment of the new sec 70 But thev may be 
consulted for the purpose of detenninmg whether a person who 
invites a subordinate Insolvency Court to bold an investigation 
and make a complaint under this section will be looked upon 
as an aggrieved person so as to bo entitled to appeal to the 
District Court in the event the subordinate Court declines to 
interfere 

Under sec 408, Cr P Code, an appeal from a conviction 
b> a Magistrate under this section will lie to the Court of 
Session, and as that Court raav itself be the Insolvencv Court 
forwarding the complaint, a question mav arise whether b3 
reason of such position the later Court 
Court directing prose iS debarred from hearing the appeal 
cution if can hear ap Of course, so far as the language of the 
peal from conMctiou statute goes, there is no technical bar, 
Cf Pandia Mahar \ FtHperor, 26 Cr 
L J T4S1 S9 I C 104 , Srikrtshna v £mf>CfOr 31 A L J 90 
23 Cr LJ 144 AIR IQ23 All 193 7: I C 368, but tV 
procedure will be highlv objectionable on the grounds of exp 
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enc>, Uii»ioo« V Emperor, 4 liah LJ 452 23 Cr LJ 446 
A I K 1922 Lah 30 67 I C 622 Cf Sec 556 of the Cr P 
Code, 1898 , also Ozntlfab v Beni 2l/ad/iab^ 26 C W N S7S j6 
C L J iSo A I U 1922 Cal 298, but see Eviperor v 
ChtKLo, 23 Bom LR S42 22 Cr LJ 603 62 I C S75 » 
Mtidkaya 28 Bom L R , 1302 AIR 1927 Bora , 35 


71. [New.] Where an insolvent has bten 
cr.„„„i h.b,i,„ afe. guilty of any of the ohence. 

disdiarge or compost Specified. ID SBCtlOn GU, llG 511311 

not be exempt from being pro 
ceeded against therefor by reason that he has 
obtained his discbaige 01 that a composition or 
scheme of airangement has been accepted or 
approv ed 

llus section is new and is on the lines of section 
the PresiUeucj towns Insolvency Act, 1909 Corap see 16 
the English Bankruplcv Act, 1914 As to the reason io: tw 
enactment of this section read the quotation (at p 4>il huri 
tlie Statement of Objects and Reasons Also compare it uha 
sec 162 of the Baiikruptcj Act, 1914 It la>s down that uheie 
tilt iii‘ol\ent has been guilty of an offence trader sec 69 
Is not cNciiipt from criminal proceedings b> reason tliat fi'- 
has obtained his> discharge or that a composition or ><htinB ® 
irraiigcmcnt has been accepted or approved (see sec 28, 

72. [§53 ] {!) All undischarged insohcnl 

, , obtaining creditor to the e\icn( 

of fifty rupees or upu ,inls fro". 

any person without inforiniUo 
such peisoii that he is an undischarged insolvent 
shall on tonviction by a Magistiate, be punishahh 
w ith imprisonment for 1 term which may exit nd to 
si\ months or wnth fine, or with both 

(J) \\ here the Couil has leason to believe tint 
in undist barged insolvent has committed the 
otTem e rcforicd to in sub section fl) llie Court afbr 


m lUing any prdimm iry inqiiii'y th.it mn} he 
iiGLLssiry may send the case for trnl to the lU-ir 
1 st M igistrato of the first class, and may send Ihr 
iciuM.(I in custodj' or take sufilcient secuntv for 
lus iiipc.irance before such Mngistr.ite and ni i' 
bind ovtr .in> person to appear and give ovidLin.*' 
on such trial 
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The Section This is section 53 of the Act of 1907 and 

corresponds to sec iSS of the Bankruptc} Act 1914 It 
obliges an undischarged insolvent not to borrow fifty rupees or 
upwards from anv person without first informing him that he ^ 
IS an undischarged msolient The real object of the section 
IS to render the insolvent incapable of doing mischief to inno- 
cent persons before discharge Where an application is made 
under this section the Court has to consider the followmg ques 
tions (a) whether the debtor was an undischarged insolvent, 

(b) W'hether he obtained credit of Rs 50/ or upwards and (c) 
whether he in fact mformed the person from whom he obtained 
the credit of his bankruptcy In re Finn of Vima Malltck, 25 
S L R 63 AIR 1928 Smd 114 107 I C 442 The section 
docs not seem to debar an insoUent from raising loans from 
different persons aggregating to an amount exceeding Rs so 
Sub see (i) defines the offence and sub-sec (2) prescribes the j 
onlj mode b> which the offender can be brought to trial, 53 
Cal 929 44 C L J 350 tnfra 

Undischarged insolvent There is some doubt as to 
whether the expression includes an insolvent who has not yet 
been adjudicated The term ‘ insolvent” has not been defined 
There is a definition of the term in see 96 of the Contract Act, 

p 4 ante The pprson ivho makes a baakruptcy petition 
must necessarily be an insolvent So an insolvent may come 
within the meaning of the expression c\en prior to his adjudica 
tion The doctrine of relation back enunciated in s 28(7) also 
lends support to this view The expression should be inter 
protefi m a liTcral sense and should not be hmited to adjudged 
uisohcnts only Whether a person is an undischarged insol 
\cnt should be determined with reference to this Act and not 
with reference to the Presidency Towns lusol; cnej Act, sec 
Ashulosh Ganguly's case 44 C L J 350 (359), i«/re 

Obtaining Credit If the insoUent manages to get, in 
fact, a credit for the prohibited amount without disclQsmg the 
fact of his not obtaining an> discharge, that will be sufficient 
to render him liable It will be no defence for him to sa> that 
he got the credit under pressing necessity or bonafide or bj 
\irtue of jircMous agreement or so forth, Reg v Peters 16 
Q 11 D 636 The absence of iny intention to defraud will not 
absohe the insohtnt Rc v Dyson, (1804) a QBD 176 See 
also Halshurj, Vol II pp 268 351 The obtaining of credit 
without the ncccssarj disclosure constitutes the offence and the 
ps>choIog3 of the bankrupt has got nothing to do with it, 
I\tng \ Id tard (1924) i K B 311 It is the obtaining of the 
credit niid not the mere asking for it that renders the insoUent 
liable, fi6 QBD 636} So where the insoUent orders goods 
on credit of a value not exceeding Rs 50, but retams goods 

29 
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ciicy Mavioon v Empeior, 4 I,ah L J 452 23 Cr L J 446 
A I R 1922 Lah 30 67 I C 622 Cf Sec 556 of the Cr P 
Code, 1S98 , also Oztullah v Bent Madhab, 26 C W N 87S 36 
C L J iSo AIR 1922 Cal 298, but see Emperor v Gundoo 
Chikko, 23 Bom L R 842 22 Cr L J 603 62 I C 875 , Rf 
Miidka:^a 28 Bom L R , 1302 AIR 1927 Bom , 35 

71. [New.] Where an insolvent has been 
Cnm.nai habii.iy aftci gnHy of any o{ the oSeuces 
disdiarge or composi Specified in SBction 69, he shall 
not be exempt from being pro 
ceeded against therefoi by reason that he his 
obtained his dischaige or that a composition or 
scheme of arrangement has been accepted or 
approved 


This section IS new and is on the lines of section lOo 
the Presidency towns Insolvency Act, 1909 Comp see 16'’ ef 
the Hughsh Bankruptc> Act, 1914 As to the reason for 
enactnicnt of this section, read the quotation (at p 4 j 5) 
the Statement of Objects and Reasons Also compare it lutli 
sec 162 of the Bankruptcy Act, 1914 It lajs down that where 
the iiisoUeiit has been guilty of an offence under see 69 » 

|s not exempt from criminal proceedings by reason that he 
has obtained his discharge or that a composition or scheme ol 
arrangement has been accepted or approved (see sec 28, onlc) 
72. [§53 ] (2) An undischarged insolvent 

^ . obtaining creditor to the event 

vent obtaining'^ cre^/° of fifty rupcGs OF upwards from 
any person without informing 
such person that he is an undischaiged insohent 
shall, on conviction by a Magistiate, be punislnbje 
with impiisonment for a term which may extend to 
SIX months, or with fine, 01 with both 

(-?) Wlieie the Couit has reason to belie\e tbit 
an undischarged insolvent has committed tht- 
otlenco referied to in sub section (1) the Couit after 
making any preliminary inquiiy that may be 
necessary may send the case for trial to the near 
est ilagistiate of the first class, and may send the 
accused in custody or take sufficient security for 
ns appearance before such Magistrate and 
mnet o\er any person to appear and give c\idenf.o 
on such trial 
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The Section This is section 53 of the Act of 1907 and 
corresponds to sec 155 of the Bankruptcy Act 1914 It 
obliges an undischarged insolvent not to borrow fifty rupees or 
upwards from any person without first informing him that he 
IS an undischarged msolvent The real object of the section 
IS to render the insolvent incapable of doing mischief to inno- 
cent persons before discharge Where an application is made 
under this section the Court has to consider the followmg ques 
tions (a) whether the debtor was an undischarged insolvent, 
(b) whether he obtamed credit of Rs 50/ or upwards and (c) 
whether he in fact informed the person from whom he obtamed 
the credit of his bankruptcy In re Firm of Utma MalUck 23 
SLR 63 AIR 1928 Sind 114 107 I C 442 The section 
docs not seem to debar an insolvent from raising loans from 
different persons aggregating to an amount exceeding Rs 50 
Sub sec (i) defines the offence and sub-sec (3) prescribes the 
onlj mode by which the offender can be brought to fnal 53 
Cal 929 44 C L J 350 tnfra 

Undischarged insolvent There is some doubt as to 
whether the expression includes an insolvent who has not yet 
been adjudicated The term insolvent has not been defined 
There is a definition of the term m sec 96 of the Contract Act 
zide p 4 ante The person who makes a bankruptcy petition 
must necessarily be an insolvent So an msohent may come 
within the meaning of the expression even prior to his adjudica 
tion The doctrine of relation back enunciated in s 38(7) also 
lends support to this view The expression should be inter 
preted in a literal sense and should not be limited to adjudged 
insohents only Whether a person is an undischarged insol 
vent should be determined with reference to this Act and not 
with reference to the Presidency Towns Insol; ency Act see 
Ai/iutosb Ganguly s case 44 C L J 350 (ysp) tnfra 

Obtaining Credit If the msolvent manages to get m 
fact a credit for the prohibited amount without disclosing the 
fact of his not obtaining am d scliarge that will be sufficient 
to render him liable It wnll be no defence for him to sa\ that 
he got the credit under pressing necessity or bonafide or by 
vuUie of previous agreement ot so forth Reg v Peters 16 
Q B D 6 6 The absence of an\ intention to defraud will not 
absolve the insolvent Re \ Dzson (1894) •' Q B D 16 See 
also Ilalsburv Vol II pp 26S y5i The obtaining of credit 
without the necessary disclosure constitutes the offence and the 
psychologv of the bankrupt has got nothing to do with it 
King V rdtard (1924)1^8 yn It is the obfatning of the 
credit and not the mere asking for it that renders the insolvent 
liable fi6 Q B D 636] So where the msohent orders goods 
on credit of a value not exceeding Rs 50 but retams goods 
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over that value, he becomes bable, Reg v Juby, 35 WR i6S^ 
It should be noticed that the expression "obtamuig credit 
includes the securing of goods on trust or on sale account, h 
re Finn of Uima Malhck. 23 S I. R 63 AIR 1928 Smd 
114 107 IC 442 The giving of information of bankruptc> 

is a positive act So if the debtor remains silent at the toe 
of getting the credit, he will be convicted, Re Peel, 19 T L R 
207 , but it seems that where the factum of bankruptcy s 
already known to the intending creditor, a mere omi^ion on 
the insolvent’s part to inform him of it will not render hin 
liable to conviction, Ibid For the purpose of giving sanctio 
for prosecution against an individual partner of a firm it 
immaterial that credit was obtained by him as a partner ot 
firm, In re Firm of Utma MalUck, supra 

On Conviction Etc. When the insolvent gets 
credit condemned by this section he becomes pumsbable 
imprisonment — necessanly of either description — for a 
which may extend to six months or wnth fine or 
The conviction under this section must be by the nearest wap 
rate of the first class, see sul>sec (2) Where a speaal on 
IS created and a particular penalty is prescribed by j »P . 
statute, the special procedure should be ^ 

/ishuiosh Ganguh V Watson, 53 Cal, 929 44 CLJ 35 
AIR 1927 Cal 149 98 I C 116 

Venue of Court As to which Magistrate is to 
offence under this section, it seems that the 
to the Insolvency Court has jurisdiction Under the e g 
law such an offence is triable by the Court having jum 
where the credit is obtained, see Reg v £Jh5, {1899) ^ 

230 19 Cox C C 210 . . 

Sub sec (2); Mode of bringing the 
When the Court finds that there are reasons to belie 
an undischarged insolvent has got the credit 
sub-section (i) it will make the necessary prehminaiy * ^ 
and then if it likes it may send the case for trial to the 
"Magistrate of the first class and such Magistrate, if he 
the insolvent guilty of the offence mentioned m --in' 

shall convnet him and inflict'thc punishment mentioned ‘ 

The Court while forwarding the insolvent to the Magi 
mav send him in custody or may take sufficient secun y 
him for his appearance before the trying Alagistratc 
Court may also bind over any person to appear and jg 

dice in the trial This subsection lays down the only 
m which an undischarged insolvent, accused of an ® 
under sub sec (1), can be proceeded against No pros 
can be instituted under this section unless the Insolvency 
sends the case here under There can be no convicUon 0 
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complaint of a puiate person, (Suhrawardy & B B Ghose JJ 
concurring, Duval J holding confra) Ashulosh GanguU v 
IKatiOrt, 53 Cal , 929 44 C L J 350 AIR 1927 Cal 149 98 
TC 116 Under the English law, a prosecution cannot be 
started without an order of the Court As to what circum 
-stances have to be brought out m a prosecution under this 
section, see Jie Ftnit of Vinia MalUck 23 SEB 63 AIR 
1928 Smd 114 107 I C 442 

73 [New.] (I) Where a debtor i3 adjudged 
or re adjudged insolvent under 
infohtf Act, he shall subject to the 

provisions of this section, be 
disqualified from — 

(a) being appointed or acting as a Magis 
trate 

{b) being elected to any ofiice of any local 
authority where the appointment to 
such office is by election or holding or 
exercising any such office to which no 
salary is attached and 

(c) being elected or sitting or voting as 
member of any local autliority 
(3) The disqualifications w Inch an insolvent is 
subject to under this section shall be removed and 
shall cease if— 

(a) the order of adjudication is annulled 
under section 35 oi 

(h) ho obtains from the Coui t an order of dis 
chaige \A hether absolute or condi 
tional With a certificate that his insol 
A oncy was caused by misfortune 
ithout an3 misconduct on his part 
(5) The Couit mav grant or lefuso such certi 
ficate as it thinks fit but any order of refusal shall 
be subject to appeal 

'lilt', section Is cntirciv new and is tal^en from sec v* of 
tile llankniptcj \ct \lso see sec o of tbc Bankruptev 

Vet i''QO It lb iiuroilnccd in tbe ^ct with the following note 
of the Select ConiinttJeC Under the Indian law no staUitorv 
disabilities attach to the position of an undischarged insolvent 
It is, do ibtful whether public opinion in thib countrv is at pre- 
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sent inclined to attach much disgrace to a person of this poa 
tion, but it* appears desjrable that the sense of the commuDity 
should be stimulated by providing certain statutory disqualifia 
tions in addition to those already imposed, e g hy the Regiih 
tion relating to members of the Legislative Council A 
provision is to be found m sec 32 of the Bankruptcy Act, 1S83 
(46 & 47 Vict , C 52)”— Notes on Clauses The pnnaple 
underlying such disability is that a man who cannot ®2nge his 
own affairs should not be entrusted with the affairs of 
which he must have necessarily to look to if he were 
to hold important public offices [See Sir George 
speech ] It will be seen from sub sec (i) that the offices tro 
which the insolvent is excluded all involve the perfonnan 
of important public duties 


Sub sec (1)* The disqualifications of the 
under this section have been enumerated in the clauses (a) i 
and (c) of this sub sec The insolvent cannot be apponite , 
act as, a Magistrate {cl a) He cannot be elected to J 
honourary office of any local authority (cl b ) He . 

an elected member of any local authonty, e g he _j 

commissioner of any Municipality or of any Legislative ko 
or so forth (cl c) Under the Engbsh law too the 
tions are of a like nature Under sec 34 of the Bani^P 
Act, 1883, if a person is adjudged bankrupt whilst jjj 

of the exempted offices, lus office thereupon becomes v 
That will also be the case under the present Act t ^ 
evident from the present “continuous” forms of the vw 
the clauses (a) (b) and (c), viz — acting, holding, 
sitting and voting These disqualifications do not P , 
retrospectively , see Re School Board Election for PuIoot 
(1894) I Q B 725 

Besides the above disqualifications, the insolvent is 
other disabilities imder different statutes Under the 
ment of India Act an undischarged insolvent or a 
insolvent without the necessary certificate has no right i 
elected a member of any Legislative Council , see the 
framed under secs 64-72 of the Government of India Act . 
IS liable to be removed from his office as a guardian of 
under sec 39 of the Guardians and Wards Act (Act ' 
1S90), or from that of a trustee, under sec 73 of the 
Trusts Act (Act II of 1882) An adjudication disables a P 
from acting as an agent or from 
Effect of bankruptcy nuing as a partner (see secs 201 an 
on partnership of the Indian Contract Act, 1S72 

also sec 3 of the Povvers-ofAt 
Act VII of 1882 and Kaltanjt v Bank of Madras, 39 ^ 

693) Insolvency may be a bar to one’s being appointca 
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administrator, though there is no such disqualification m the 
case of an executor, Wilham’s Executors, loth Ed pp 162, 
3SQ Vide also the cases cited at p 365 of the author’s Ind 
Succession Act Under the disciplinary 
On the right of prac powers of the High Court, it can sus- 
tising as a pleader pend the license of a pleader, adjudicat- 

ed an insolvent But in actual practice 
this IS seldom done unless the bankruptcy jeopardises the 
professional integrity of the practitioner In this connection 
see Gozcrnnienl Pleader v D N Deshponde, 52 Bom 559 

Sub-sec. ( 2 ): Duration and Removal of Disqualifica- 
tion : Under the English law the abo%e statutory disquali- 
fication cannot last for more than 5 years But under the 
present Act there is no such lime limit So here the disquali- 
fication will be life long unless (a) the order of adjudication is 
annulled under sec 55 or (b) unless the insolvent obtains with 
his discharge a cctuficate from the Court to the effect that his 
vtsohency mas caused by mtsfotlune unattended vnih any vtis 
conduct on hts part 

In order to b(j entitled to the benefit of clause (a) of the 
Sub section, the annulment must be under section 35, that is, 
the annulment is an honourable one, being the necessary corol 
lary of the non-insolvency of the bankrupt or of full payment 
■of his debts Annulment under sees 36, 39 or 43 is of no use 

Certificate The certificate of misfortune and absence 
oi misconduct must b^ granted hy the Court granting the dis- 
charge As to what is “misfortune” see Re Lord Cohn 
Campbell, 20 Q B D 816 , Rc Thompson (1918-ig) B & C R 
150 The language of the section is defecti\e and is open to 
the contention that such a certificate should be obtained along 
with the order of discharge and not subsequently , so where 
no such certificate is granted at the time of the order of dis- 
charge, It must be taken as having been refused, of course, 
subject to a question of appeal under sub-sec (3) But we are 
apt to thiuk that what is meant here is that the certificate 
cannot be granted until the insoUcnt gets an order of discharge 
Under the English Bankruptcy rules (v 6-c), the certificate is 
granted upon a formal application m open Court 

Sub-sec. ( 3 ): Appeal The granting of the certificate 
IS in the discretion of the Court, which ah\a%s means judicial 
discretion There is an appeal against an order refusing to 
gi\c the certificate, but no appeal lies against the order 
granting it 
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PART V. 

Summary Administration 

74. r^S.l When a petition is presented by 
or against a debtor, if the Court 

Summary admimstra jg satisfied bV aflBdaVlt 01 other 

wise that the property of the 
debtor is not likely to exceed in value five 
rupees, the Court may make an order that 
debtor’s estate be administered in a sununa^ 
manner, and thereupon the provisions of this ic 
shall he subject to the followng modificam 
namely — 

(i) unless the Court otheripise 

notice required under this Act ^ 
he published xn the local ojfici 
Gazette, , . 

(ix) on the admxssion of a jLnr 

debtor, the property of the del) 
shall vest xn the Court as a recener 
(xii) at the hearing of the petition the Con 
shall inquire into the debts ana ass 
of the debtor, and determine thes 
by order in writing, and it 
be necessary to frame a . 
under the provisions of section o 
iiv) the property of the debtor 
realised with all reasonable 
and thereafter, when practicable 
tiibuted in a single dividend 
{v) the debtor shall apply for his dischcrje 
within six months from the date i 
adjudication, and 

{vi) such other modifications as may J 
prescribed with the view of J 
expense and simplifying 
Provided that the Court may at any ti 
direct that the ordinary procedure provided fof 
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tills Act shall be followed in regard to the debtor's 
estate, and thereafter the Act shall have effect 
accordingly 

This IS sec 4S of the Act of 1Q07 wholly recast , it cor 
responds to sec rag of the Bankruptcy Act 1014 (as amended 
111 1926) 

For the reasons of the amendments in the section, vide 
the Stateniciit of Objects and Reasons The effect of these 
amendments Ins been to extrenielj shorten the insolvency pro 
cecdings in minor cases and therebj facilitate a specdj distn 
bution of the msoh ent s assets 1 he pro\ ision for summary 
administration contained in this section has been made with 
the object of saving expenses and simphfjmg procedure m 
small cases in which the insolvents properties do not exceed 
Rs 500 in \alue Compare sections i3i and 123 of the 
Bankruptcy Act with this section 

When to adopt summary procedure This section will 
appl> whether tlic msolvencj petition be made by the creditor 
or the debtor This summary procedure mav be adopted only 
in cases in which the properties of the insoheut do not exceed 
in value fi\e hundred rupees As to whether the propertj of 
the insoheiit is worth this statutory amonnl or not can be 
ascertained from an affidavit or from some other convenient 
evidence It seems tliat propcTty here means the property that 
IS distributable in msolvencj or m other words tlie property 
remaining after devluction of all ueccssarj charges etc Cf 
Halsbur> s Laus of Lngland Vol II p 284 

The Court may etc — It is alwa>s discretioiiar> with the 
Court to follow or not to follow the summary procedure So, 
the Court can for good reason refuse summarj admmistra 
tioii even when the value of lilt iiisoUtnts propert> does not 
exceed Rs soo Htforc aipKiiij, the provisions of summary 
administration the Court should make a formal order that the 
debtor s estaCt bt aduiiiiistercd in 3 sunmiarv manner 

\\ liLii an < nltr for thi ad j uoii of a Minimarv procedure 
is made Uu. j rovisious of tin. Xtt will applv oiilj subject to 
till, inodifmii ns meiitionel 111 clauses ^li to (\i 
Tilt modifications are as follows 

Clause (i) — No notice rt juired under this \ct shall be 
pubh hed III iht local Ca/ettt hut the Court if it so likcs can 
insist on such publication 

Clause (11) — When the iKtitiou is madt b\ the debtor 
and It Is adnulttd under sec iS tht i ropertv of the debtor 
will iiistantaiitouslj vest in tht Court — as a Receiver 

Vesting of Property in summary administration In 
a case of sinnnnrj administration ilit insolvent s propertj vc'* 
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m the Court as a receiver, on the admission of the bankruptcj 
petition by the debtor The property xests m the sense in 
which the term is used m s 28 (2) , therefore, the appoint 
meat of the interim receiver m such a case is superfluous or 
meaningless When the property is so vested it cannot uithoul 
the permission of the Court, be the subject of an execution 
sale , but any how if the property is sold m auction 
the necessary permission, a purchaser who has bought in good 
faith IS entitled to retain the property, and the creditors of 
the insolvent are entitled only to the sale proceeds of the pro- 
perty as assets for distribution among them, Ramanatha wot 
liar V Vtjaiaraghaxalu, Alli 1927 Mad 983 106 I C 34 

Clause (ill) Investigation into the insolvent’s assets and 
debts can be made at the time of hearing the insolvency peu 
tiou, and the amounts of such assets and debts can 
with determined and it is not necessary to frame a schedule 
of creditors under sec 33 

Clause (iv) The debtor’s assets should be collected 'u 
all reasonable despatch and the dividend if practicable shou 
be distributed in a single dividend 

Clause (v) The insolvent will be bound to ^ 
his discharge withm six months from the date of adjudicatio 
Clause (vj) —Under this clause, rules prescribed for rasrt 
summarily administered will go to modify the general P 
sions of the Act Under sec 79 (2)— (d) the High Cour 
power to make rules for this procedure to be followed » 
case of estates to be administered in a summary manner 

Proviso The Court has power to direct at any time 
that the ordinary procedure should be followed and there 
the summary provisions will cease to apply \ 


PART VI. 

Appeals 

75 . [§ 46] (1) The debtor, any creditor, tU 
, , receiver or any other persf 

® aggrieved by a decision cow 

to or an order made in the exercise of iiisolven > 
jurisdiction by a Court subordinate to a . 

Court may appeal to the District Court, and t* 
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order of the District Court upon such appeal shall 
be final 

Pro\ ided that the High Court for the purpose 
of satisfying itself that an order made in any 
appeal decided by the Histrict Ccrart accord 
mg to lau may call foi the case and pass such 
oidei \Mth lespect theieto as it thinks fit 

Provided further that any such person 
aggnei ed by a decision of the Distrct Court on 
appeal from a decision of a subordinate Court 
under section A may appeal to the High Court on 
any of the grounds mentioned in sub section (i) 
of section lOO of the Code of Civil Procedure 
1Q08 

(2) Any such person aggrieved by any such 
decision or order of a District Court as is specified 
in Schedule I come to or made otherwise than in 
c^peal from an ordei made by a subordinate 
Cfouit may appeal to the High Court 

(3) Any such person aggrieved by any other 
ordei made by a Distiict Couit otherwise than in 
appeal from an oidei made by a subordinate Court 
may appeal to the High Court by leave of the 
District Court or of the High Court 

(4) The periods of limitation for appeals to 
the District Court and to the High Court under 
this section shall be thirty days and ninety days, 
respectnelj 

The Seclion This is section 46 of the Act of 1907 and 
corresponds to sec j oS of the Bankruptc\ Act IQ14 as amended 
by the \ct of 1926 but its laniruage matcriallj differs from 
tilt old sec 46 Ram Chatid \ Mohra Shah ^0 Punj L R ■?-'o 
1 1 I ah L J igS \ I R iq 9 Lili 62'’ iiQ I C 4 The 
reason for this section was thus given m the ‘^^tatement of 
Objects and Reasons of the \ct of iqo — As usual the ijues 
lion of ai p>-als \ resents features of no inconsiderable difficultv 
The solution here suggested is first to subordinate to the Dis 
trict Couit all other Insolvcncv Courts secoudlv to follow the 
rnglish Statute of so as to give an appeal from all orders 
of subordinate Courts to the Distnct Court whose appcl! ♦ 
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order should however be final thirdlj, to limit stnctl> to 
particular classes of orders the right of appeal from orders m e 
bj a District Court otherwise than in appeal , and 
for this purpose to treat as a District Court an> subordinate 
Court to which the District Court may have tran^errcd an 
appeal” "A right of appeal is given to the High Court r 
an> order made by a Distnct Court in the exercise of ongina 
insolveiicj jurisdiction, but except in regard to certain 
orders, sub clause (3) of the section requues the l^av® 0 
of the District Court or of the High Court to be first 0 a 
—Select Comniittce Report on Act III of 1907 
noticed that the right of appeal belongs to ,1) tbe • 
(2) any creditor, (3) the receiver and (4) an> ^ _ 

dggTtei,cd This has been made clear bj the amen 
the first three italicised lines Cf Ram Chand v 
II Lah LJ 198 AIR 1929 Lab 622 ^^9 I^ the 

right of appeal is thus given not merely to 
order, but al«o to any person aggrieved b> it, Ct IS 
353 The pruicple of see .04 or O of the Cm Pr ^ 

dure Code should not be imported to limit the ^edr 

hereby conferred, inasmuch as the provisions of the C 
apply lo Insohcucy proceedings only subject P ' .c 

of this Act Cf Chum Lai v Behan Lai, 21 
33 I C 995 , Sainiinianuna V Hwssanbho. 21 J ' jj 

10 JILT 78 (igiDjMWN 97 it I C J‘Lui.d 
“may appeal” implj the subsistence of the right ot a^ 
do not suggest that the filing of appeal is com^lsoi^i 
clicind V Hnrsrtin 22 P R 191? 

40 I C 220 There is Schedule I for appeals (as ot 

the High Court but there is no Schedule „-s^d 

District Court So it necessarily follows that ® ^ /court 

by a Subordinate Court are open to appeal to the 

provided tlicj are made in the exercise of insoljcncy J ^ 

lion Unless a matter comes within the denomina 

“decision” or “order” there is no appeal ^ nro- 

order deciding some point judicially an order regula i 

cedure merelj seems not to be appealable, Cf 

FssacK V Shi tbdool Rahtmau, 40 Iloni 461 ^',1, -all 

Judge sitting as an appellate Court hereunder can u i > 

the provisions of C P Code relating to appeals So 

can entertain a review subject to a further appe^ n/Jijn, 

O XLVIII r 7 to the High Court. Mtinna I al \ Lun)^ 

44 All 605 20 A L J 517 , vide under “Shall be n 

P 46^ 

Sub-*ec. ( 1 ): Aggrieved person 
a person who has sufTered a “legal grievance,” that i*^. 1^ 

against whom a decision has been pronounced which 
jusUj deprived huii of something or WTongfullj rciu*^ 
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somethmg which he had a n^ht to demand or wrongfully affected 
his title to something, Ex parte Stdeboihant, 14 Ch D 458 , 
Lal]t Sahara \ Abdul Gam, 12 C h J 452 15 C W N 253 » 

Official Reccncr. Tanjore v Nafaraja Saslrtgala, 46 Mad , 405 
AIR 1923 Mad 355 44 L J 251 (1923) M W N 212 

72 I C 225 , Rc Rccd Bo i cn 6 f Co (1887) 19 Q 13 D 174, or, 
m other words, a I'^rtj to the dispute before the Court who has 
cndca\oured to niaintam the coiitrar} of that which has taken 
place, James Fiula\ dr Co v Tulsidas, 118 I C 198 It does 
not mean a man who is disappointed of a benefit which he 
might ha\e receued if some other order had been passed, 
Radha Mohan \ Ghasi Ram, iS P W R 1917 93 P R 19x7 

41 I C 96 The word “person” is wide enough to include any 
person whether he be a party to the 
The Amendment insolvency proceeding or not, {Ibid ) 

Cf IS C W N 253, supra In the pre- 
sent Act this has been made clear by separately mentioning 
the debtor, creditor and the Receiver, which words did not 
occur in the Act of 1907 After adjudication, the insolvent 
has no legal interest m the estate and cannot be aggrieved bj 
anj order made in the course of the realisation thereof There- 
fore, he will have no right of api>eal against an order confirm 
mg the sale of part of the estate b> the Official Assignee, Hart 
Rao V Official Issignee, 49 Mad, 461 (1926) MWN 364 

{F B ) — disapproving Snasubramama \ Theethiappa, infra, and 
following Sakha'ial Ah v Radha Mohan 41 All , 243 With 
reference to Hart Rao's case, u should be remembered that it 
was decided under the Prcsidcncj Towns Insolvency Act, the 
wordings whereof are sinnlir to sec 46 of the old Act III of 
1907 and that tlic present Act (of 1920) gives the debtor a right 
of appeal as a matter of course, see Ram Chand v Tirm Mohra, 

11 Lah LJ 108 \IR 1929 Lah 622 iiq IS 427 
Similarh he will not he aggrieved when a transfer b> him is 
annulled without notice to the alienee, and therefore be can 
not appeal Ma<lan hhan \ ^\ed Mahomed Kha'^im, 2 Mvs 
L J (13 C ' IS An a«;signce from the insolvent mav come 
within the ineTniiig of the expression if he is affected b\ anv 
decision or order of the Court Ifajt jackerta \ R D Actinia 

12 Bom I U 2- 'such an assignee however cannot he consi 

dered to be aggrieved bv an order admitting the proof of a 
creditor, inasimich as he is onh \er> remotelv affected bv the 
decision in favour of the creditor, and therefore he cannot 
atijical against the said order, |{fagaf‘/>a v I lUachamt, AIR 
lo:'' ^I^d 981 112 I C 023 The fact tlvat the appellant was 

allowed bv the lower Court to cross-examine the witnesses of 
the creditor would not give him /cci«« standi in the proceedings 
so as to enable him to present an appeal against the order m 
favour of the creditor, ibid A third partv dispossessed by 
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the Receiver in his attempt to seize insolvent’s propert} mil 
be an aggrieved person hereunder, Ckaru Chandra v Hm 
Chandra 47 I C 6a Cf 31CWN 502 Where a stranger s 
property is sold by the Receiver as the property of the insol 
vent, and the stranger thereupon applies to the Court under 
sec 68 to have this act of the receiver rectified, but his apphca 
tion IS dismissed as time barred, he becomes an aggneied 
person within the meaning of this section, Chandra Nalh v 
Nagcndra Nath, AIR 1929 Cal 263 107 I C 467 l.Vhere 

the Court admits in proof a non provable debt, the insolvtnl 
becomes an aggrieved person and can appeal, Sma 
mama v TheeUuappa. 47 Mad, 120 45 MLJ 166 W 

M W N 895 75 I C 572 This case has been disapproitd w 

Hart Rao v Official Assignee 49 Mad , 461 (F B ) (1920) 

M W N 364 so M L J 358 23 L W 599 AIR 1926 

556 94 I C 642 If the creditor’s application for annulment 

of adjudication under sec 43 is refused he becomes an aggrieved 
person and gets a right of appeal, Arunagtn Mudaltar v Kands 
jwamt, 19 L W 418 (1924) M W N 331 AIR 1924 

^685 82 I C 9SS An unpaid creditor of a bankrupt u * 

person aggrieved” by the improper granting of an order o| 
discharge to the bankrupt, and as such is entitled to appeal 
against the order. Ex Parle Castle Matl Packets Co (iSS^) ” 
QBD 154 A transferee is an aggrieved person, iihca the 
transfer in his favour is annulled under sec 53, and ts therfr 
■fore, entitled to appeal, Laljt Sahay v Abdul Gant 12 CLJ 
452 IS CWN 253 7 IC 765 An OfEaal Assignee, 1 

aggrieved by an order of the Court can appeal, Official AssiS’^^ 

V Rama Chandra, 33 Mad , 134 In order to be called aJi 
fewan the person must suffer a legal gnevance, se® 
the Notes under section 68, ante under the heading "Person 
^gneved” at pp 42324, and the cases thereunder see 2^ 
Revell V Blake, (1873) L R 8 C P 53i , Ex parte the Bari 
2 QB 805, Hanseshur v Rakhal Das.^ 
18 C L J 359 So, in an Allahabad case it h 
been held that one creditor out of the general body of credit 

0 an insolvent has no locus standt in an application m t 
Insolvency Court made against the estate of the insolvent, 
represented by the Receiver, by a person claiming adversely to 

e insolvent’s estate, and therefore cannot be called 
aggrieved person”, so as to be entitled to appeal under this 

section //lafcba Lai v Shtb Charan. 39 All, 152 IS 

1 37 1 C 76 , Ishar Das v Ladha Ram, 62 I C 924 (ban ' 

ine reason for this decision is that where a Receiver is 
pointed, the creditors have, individually and except throuyti 
\u no interest in the insolvent’s property, therefore 

*0 “"rongfuJly affected” within the meaning of 

tile rule m Stdebolham’s case (14 Ch D 458) Cf scr Si ' 
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This Mew has not been accepted m a recent Madras decision, 
ChO'idappa v Kalhapenimal, 49 ])>lad , 794 5° L J 602 

AIR 1926 Mad, Soi 96 I C 944. "Inch it has been 
maintained that a person is aggrtexcd by an order (whether he 
be or be not a partj to it) Jf the order binds him and affects 
his interests Where the application for review of an order of 
annulment of adjudication b> a creditor who has proved his 
debts IS refused, he becomes a person aggrieved, Abbircddi v 
Kcnfea^arcddi, 51 M L J 60 (1926) M W N 256 S3 L W 

644 AIR 1927 Mad. 175 94 I C 3 Si the above 

reason, where a creditor’s application under secs 53 and 54, 

(i c under sec 54A) is dismissed, he becomes an aggrieved 
person and has a right of appeal, Ananfanarayaua Atyar v 
Paiinal Ramasubba, 47 Mad , 673 18 L W 857 AIR 1924 

Mad , 345 79 I C o 9 S Cf Shtiri Prarad v Aztz Ah, 44 

All , ~i , Niadar v Ramjt LmI, 23 A L J 503 Annulment of 
au adjudication made at the instance of a creditor will aggrieve 
him and give him a right of appeal hereunder, Ftriii of Jai 
Singh V Koniia/ Das 7 Lali L J 553 AIR 1926 Lab 24 
92 I C 235 Similarh in another case the right of appeal 
was denied to an insolvent whose petition of objection against 
an irregular sale of his proi>crt\ was disallowed on the ground 
that he was not an “aggrieved person” m the legal sense of 
the term, SaKhawat Alt v Radha Mohan 41 All , 243 ^7 

ALJ 229 49 I C 810 Similarlj where a creditor who 

makes a coiiiplaiut of misconduct against an msoUcut under 
section 69 IS not a “person aggrieved”, and therefore not 
entitled to speak if the Court dismisses the complaint, Ladu- 
rani v Mahabtr 39 All , t“i v- I C 996 15 A L J 31 ■ see 

also Dzda Singh v Attar Stng 42 I C 287 95 P L R 1917 

152 P W R igi- lyappa Naiwar v Mantkka Asari, 40 JIad , 
630, s c 27 I C 241 , Vtrehand v Ditiakidas 55 I C 717 
Cf Kanithan Cheittar \ Raman Chetty (1923) SI W N 83S 
45 M L J S04 AIR 1924 Mad 185 “q I C 340 Also 
Djgcjjdra v Pjiiiaiit 22 C W N 958 48 I C 333 A creditor 

has no right to set the Court in motion against a delinquent 
insolvent he cannot call himself an ' aggrieved creditor” 

when the Court refuses to punish the insolvent Palantappa 
Chcltt \ Subranianta Chett^ ^8 M L J ^aS vlQ'’o) M M N 
135 54 I C "40 Gujar Shah v Barkat Ih i Lah "’ll 

56 I C 744 although the creditor is uuhrectlv interested m 
seeing that the delinquent is brought to justice James Finlay 
<£* Co \ Tul'idas iiS IC 19S Likewise the Receiver also 
is not ail aggrieved person and cannot therefore appeal if his 
application to take action against the insolvent under sec 69 
or sec ;o is not entertained, Bhagttant kishorc v Saiiaai Das, 
19 \ L J 70: 61 I C 802 The Receiver is not aggrieved bj 

an order annulling adjudication and therefore cannot appl> fo- 



460 


THE PROVINCIAl, INSOI.VE^Cy ACT 


[Sec ;j 


the Receiver m his attempt to seize insolvent’s property will 
be an aggrieved person hereunder, Charu Chandra v hem 
Chandra. 47 I C 62 Cf 31CWN 502 Where a stranger s 
property is sold by the Receiver as the property of the insol 
vent, and the stranger thereupon applies to the Court undu 
sec 68 to have this act of the receiver rectified, but his applies 
tioii is dismissed as time barred, he becomes an aggneied 
person vithin the meaning of this section, Chandra Noth v 
Nagendra Nath. AIR 1929 Cal 263 107 I C 4^7 

the Court admits in proof a uon-provable debt, the insohtnt 
becomes an aggrieved person and can appeal, Sna Sih’^ 
manta v Theethiappa. 47 Mad, 120 45 MLJ 166 (192 1 
M W N 89s 75 I C 572 This ca«e has been disapproied in 

Nan Rao v Official Assignee, 49 Mad , 461 (F B ) (i 9 

M \V N 364 50 M I, J 358 23 L W 599 AIR 1926 

556 94 I C 642 If the creditor’s application for annulment 

of adjudication under sec 43 is refused he becomes an aggne'^d 
person and gets a right of appeal, Arunagtn Uudahar v KaTi> 
juami. 19I.W 418 (1924) MWN 331 AIR 1924 
685 82 I C 955 An unpaid cr^itor of a bankrupt is » 

person aggrieved” by the improper granting of an order 0 
discharge to the bankrupt, and as such is entitled to appe^ 
agaii^t the order. Ex parte Castle Mail Packets Co (iSs6) » 
QBD 154 A transferee is an aggrieved person, vihcn tne 
transfer in his favour is anmil!^ under sec 53. f 


...a .avvui IS aanuiiea unuer see 5s* ot t 

fore, entiried^to appeal, Laljt Sahay v Abdul Gani 


452 IS C W N 253 7 I C 765 An Official Assignee, 

aggrieved by an order of the Court can appeal, Official 
V Rama Chandra, 33 Mad , 134 In order to be called an 
person the person must suffer a legal grievance, S'- 


the Notes under section 68 , ante, under the heading “Persons 

UB’trnpvp/l’* . _ .t j— also 


^gneved” at pp 423 24, and the cases thereunder see a 
Revell v Blake. (1873) L R 8 C P Sll , Ex parte the Bot'i 
2 Q B 805 , Hanseshur v Rakhal 
18 CLJ 359 So, m an Allahabad case it ^ 
een held that one creditor out of the general body of 
an insolvent has no locus standi in an application in 
Insolvency Court made against the estate of the msoUcct. 

presented by the Receiver, by a person claiming adversely 
the insolvent’s estate, and therefore cannot be called afl 
aggrieved person”, so as to be entitled to appeal under m'* 
section Jhabba Lai v 5 /, .6 Charan, 39 All, 152 I 5 A H 
r 37 I C 76 , Ishar Das v Ladha Ram. 62 I C 924 ' 

Ihe reason for tins decision is tint where a Receiver is 3 l> 
I»inted, the creditors have, tndizidtially and except through 
th^,r ‘“terest m the insolvent’s property, therefore 

11?^ wrongfully affected” within the meaning 

the rule in Sidebolham's case, (14 Cli D 458) Cf sec .'4 ' 
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This view has not been accepted m a recent Madras decision, 
Cho'^dappa v XatAai’cnnwa/, 49 Mad, 794 50 MLJ 602 

AIR 1926 I^Iad , 801 96 I C 944. in ^vhIch it has been 

maintained that a person is aggnezed by an order (whether he 
be or be not a jiarty to it) if the order binds him and affects 
his interests Where the application for review of an order of 
annulment of adjudication by a creditor who has pioved his 
debts IS refused, he becomes a person aggrieved, Abbircddt v 
Kcjifca^arcddi. 51 MLJ 60 (1926) MWN 256 23 LW 

644 AIR 1927 Mad, 175 94 I C 351 For the above 

reason, where a creditor's application under secs 53 and 54, 
(i e under sec 54A) is dismissed, he becomes an aggneved 
person and has a right of apfical, Ananlauaiazana /lijur v 
Pannal Ramasubba. 47 Mad , 674 18 L W 857 AIR 1924 

Mad , 345 7Q I C 395 Cf Shtktt Prasad v Aztz Ah, 44 
All , 71 , Niadar v Ram;i Lai, 23 A L J 503 Annulment of 
an adjudication made at the instance of a creditor will aggrieve 
him and gi\e him a right of appeal hereunder, Firm of Jat 
Singh V \OTvtal Pas. - Lah L J 553 AIR 1926 Lah 24 
93 I C 235 Sumlarl), in another case the right of appeal 
was dented to an insoUcut whose petition of objection against 
an irregular sale of his pro|>ert\ was disallowed on the ground 
that he was not an "aggrieied person” in the legal sense of 
the term, Salhauiai v Rad/ia Mohan, 41 All , 243 17 

.\LJ 229 49 I C 8r6 biniilarU where a creditor who 

makes a complaint of raiscondnct against an insoKcut under 
section 69 IS not a “person aggrieved”, and therefore not 
entitled to speak if the Court dismisses the complaint, Ladu~ 
ram v Mahabtr, 39 All , 171 37 I C 996 15 A L J 31 , see 

also Dula Suigh \ /1/far Sing. 42 I C 287 05 P L R 19x7 

152 P WR 1917 , lyappa hainar v Manilfca Asari, 40 JIad , 
630, s c 27 I C 241 , Vtrehand v Bulaktdas 55 I C 717 
Cf Karuthati Clicdiar \ Roiiiaii Chclly, (1923) MWN 83S 
45 MLJ S04 AIR 1924 Mad , 185 79 I C 340 Also 

Digcndra \ Rawani 22 C \V X 958 48 I C 333 A creditor 
has no right to set the Court m motion against a delinquent 
msohent *^0 he cannot call himself an "aggrieved creditor” 
when the Court refuses to punish the insolvent Palantappa 
Cheth V ‘^uliraiuflfiia Chett\^ 51 L J 33S (1020) MWN 

X35 54 I C 740 , G«7ar Shah v Barkat -ih i Lah , 213 

56 I C 744, allliovigh the creditor is indirecth interested in 
seeing that the delinquent is brought to justice, lames Finlay 
<£i* Co V Tuhtdas, xiS I C 19S Likewise, the Receiver also 
IS not an aggrieved person and cannot therefore appeal, if his 
ajiphcation to take action against the insolvent under sec 6g 
or sec 70 is not entertained, Dbag-iant Ktshorc v Sannal Das. 
19 A LJ 701 61 I C So2 The Receiver is not aggrieved by 

an order auiiulhiig adjudication and therefore cannot appl> for 
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rc\^slon of such nn order, Ridha Mohan \ Ghost Ram, supra 
\ snnilar pnnaple wU appb also when the creditor applies 
for a mere enquir\ into the conduct of the lusohent and docs 
not apph for his comnction, Dufa 5incJi % -Itfar 5in£Ji, 4: 
I C iS" Tide notes under tlic heading “Appeal” under 
NCOS 69 and 70 

Clause (i) gi\cs a right of appeal to e\er\ person who i> 
acgne\cd b> an order passed bj a Court lu the exerase of 
Us insol\enc\ jurisdiction So. where a Court cancels a sale 
of the insolvent’s propettv b\ the receiver, on the ground that 
the sale fetched a \ erv low price, the auction purchaser has 
a right of appeal, being a person aggrieved. Chum Lai ' 
Behan I al ai "P \\ R 1^15 33 I C 995 Cf j9 Mad 47a , 
44 I C {Mad ) r«Je al'«o the notes at p 424, ar/c 

\\ here b\ an order of Court a ‘•jx-cial Receiv er is appointed 
in supersession of the Offiaal Receiver, who was onginalh 
appointed Receiver the Official Receiver is a person aggrieved 
bv the order and has a nght of appeal under this section, 
0{riir-Jl Receiver 1 antore \ \atoTj}a, 40 Mad, 40a 44 
MLJ 2.,i 11020 MW \ 212 72 I a 225 The vrori 

“mav appeal’ mean that an aggrieved person wnl! have tee 
nght to appeal and that he can cxcrase this nght at bis option , 
It docs not mean that he is bound to do so or that his ordin-n 
remcihes are not open to him, Du«t Chand v Mwl*”!”*** 
/fusion, "a PR lOi' 40 I C 220 

Vn order releasing from attachment certain crops attach^ 
or scued bv the Receiver at the instance of a creditor can w 
appealed against hereunder, \iadas v Ramjt LaJ, 47 • 

^40 2j \ L J >Oo \ I R 1920 All 549 SS I C 944 

Non-party aggrieved person If a person becomw 
aggrieved bv an order he will have a nght of appeal notwata 
"tanding the fret that he was not a pari} to the procecdiag 
in the Court below Rustomjec Dorabjee \ K D Brail (rs 
Cal S66 44 CLJ 454 

Subordinate Court See Notes on «.ec 3, anJe 
appeal lies to a High Court against an order made m * 
cvercisc of m^olv tiicv jurisdiction bv a Court subordinate ‘o 
1 Dis’nct Court such appeal lies to the District Co 

Mullick V Rjniani Mohan Gor--aiiit, 6^ I C tM'- 
iCal ] although the value of the subject matter cxcec 
Rv V 000 F tej Rwwjfi V Khtrcd Chandra, CW’N -.c: 
\IR 102- Cal 474 102 TC 113 Though a Snbordr-W 

Com has for the purpo'^ of insolvcncv matter-- corc-rrci* 
junstl ction With the District Court, still for the purposes 0 
appeal vt IS subordinate to the latter Madhorao Dt»raa v 
Nflgo \IR 1023 Xag So -I IC 37 A.n Mlditio-al 
Judge Is not subordinate to the District Judge for the purpose 
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of an appeal under this section, Makhan Lai v Srilal, 9 A L J 
371 14 Ind Cas 172 , Chtranjt Lai v Emperor, 36 All , 

576 12 ALJ 1105 25 I C 686 An appeal against an 

order of the Deputy Commissioner of Darjeeling will he to 
the District Judge, ChagmuU v Jatnaratn, 15 C L J 239 td 
C W N So n , Chalhurbhuj Mahesn v HarZfll, AIR 1925 
Cal 335 So I C 85S An appeal against an order passed by 
a Court of Small Causes exerasing msohency jurisdiction will 
he to the District Court, see sec 3 (2) ante , also see Debt 
Prasad v Jumna Das, 23 All , 56 , SitJiarain V FatiJiiIoiga, 
12 JIad , 472 , ^ankar v I'll/ia/, 21 Bora 45 , ManeLshah v 
Dadabhat, 27 Bom . 60-* 

As to the hearing of appeal from the District Judge’s order 
b> the Judicial Commissioner of N W F Provinces, see 
Ghitlain Haider v Emperor, 73 I C 129 Under the Punjab 
Go\ernmciit Notification No 8^, dated the i8th Nov 1908, 
the Divisional Co^itt is the District Court Therefore, an 
order in the exercise of the insolvency jurisdiction by District 
Court IS appelabic to the Divisional Judge, Mansa v Nathumal, 
3 PR 1911 29 P L R 1911 24PWR 1911 SIC 485 

Cf Ram Ktshen v I’mrao Dtbi, So P W R 1916 33 I C 730 

An Official Receiver is not a Court subordinate to the District 
Court within the nieatmig of tins section, ■iUapichat v Kuppai 
Ptchat, 40 JIad , 75* 32 M L J 449 39 I C 429 

Powers of Appellate Court The appellate Court 
possesses all the powers of the original Court including that 
of gtawuwg uvtcrun ptoUcUon or appoiutiag a Receiver, rlbdul 
Razaii v Dastruddtn n CLJ 435 14 CWN 5S6 6 IC 

95 — referred to ill 46 I C 224 (Pat ) and 58 I C 677 (Mad ) 

Shall be final These words cvidenth indicate that 
the order of the District Judge is not open to second appeal 
Tbc> do not mean that the ordinary right of suit, if otherwise 
cMstuig, will be tahen awav, Dkiii Chand v Muhammad 
Hussan, 22 PR iQi" 40 I C 220 But under the proviso 
next following s'loli an order can be interfered with bj the 
High Court In wav of tension So, it has been held that an 
order made m appeal bv a District Judge m an msoKenev 
proceeding directing the lower Court to take and submit 
additional evidence is not a final order hereunder and the 
High Court has power in revision to set aside that order, 
v Sifdhar 61 I C 589 From the use of the word 
"final’ It IS not to be supposed tint the provisions rccardmg 
rehearing as contTincd in the Civil Procedure Code will not 
appU or that a Court cannot review its own order under 
O NLVII, rr I 2 Cf Re Bhairuan Das, 4 Bom , 48 , Moo/ 
Chand \ Sarjoo Persbad. 12 C\\"S 271 7 C L J 26'? Iiic 

under the heading “Review” at p 47, ante Also at p 45'^ 
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As an additional judge is not subordinate to the Distnct Jud^e 
within the meaning of sec 3, an appeal against an order made 
by him will he not to the Distnct Judge but to the High Court 
under sub-sec (2) , see Makhanlal v Snlal, 9 A L J 37 * 

It should not be lost sight of that a Receiver is not a 
Court under this Act, therefore an order by the Court in appeal 
from an order of the Receiver under sec 68 is not final 
Allaptchat v Kupfiat Ptchat, 40 Mad, 752, 39 I C 429 
M L J 449 Cf Mulhusamt v Somoo, 39 M L J 438. 44 ° 
(1920) M W N 537 

Proviso I : Power of Revision under this Sections 
Under this proviso the High Court has been vested vnth 
revisional powers in respect of the orders made m appeals b) 
the Distnct Court Cor the meaning of the expression “High 
Court” see sec 3 (24) of the General Clauses Act (X of 1S97) 
The reason for the introduction of this proviso is to pronde 
a safeguard against the restrictions placed on the nght of 
appeal under sub-section (i) — [see Select Committee’s Report 
on the Act of 1907] The powers conferred by Ibis section 
are analogous to those conferred by section 25 of the Provincial 
Small Cause Courts Act and wider than those conferred bj 
sec 115 of the Civil Procedure Code, 1908 Under sec n 5 > 
the High Court can interfere only when there is a question of 
jurisdiction involved But under this section, as under sec 25 
of the Provincial Small Cause Act, the High Court can intcrfct® 
if the order under revision is not according to law, noii 
prasad v Bhagal Stngh, 36 I C 594 102 P R 19 * 

PLR igi2 Under sec 115, C P Code, mere illegaht) o| 
the order unless involving a question of junsdictiou will no 
justify the High Court to interfere, because a Court has juns- 
diction to decide wrong as well as right, Malkarjtin v Norahan, 
25 Bom, V37 (34-) PC Cf also ylmir Hossexn's 
Cal 6 (P C ) , Bala Krtshen's case, 40 Mad , 793 22 C w 

50 (P C ) 

Tile power conferred by the proviso is merely discrcUonaff 
with the High Court, as is evident from the use of 
'‘inaj,” but the discretion to be used m the matter is ali'2) 
judicial discretion and not arbitrary discretion sec p 4 - » 
ante Tor an instance in which a lime barred appeal was co 
verted into a revision petition, see ^fangiilMri 
'^inghuniahantu, 39 Mad, 593 18 JILT 200 30 I/' 

Tor the application of sec 107 of the Government of I*’ 
Act, Vide Ibid 

The question whether a certain transfer of property ^ 
been made with "intent” to delay or defeat creditors 
the meaning of sec 6 (6) is not a question of law but mere ) 
one of fact liar Pirshad \ lihagat Singh, 102 P R 19 *^ ^ 
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IC 594 Cf Ramgopal v Shavtskhaton, 20 Cal 93 (99), 
PC Bent Ram v Kandan Lai 26 I A 58 21 All 49^, I* C 
Before the \ct of 1907 if an insoIvenC5 petition were 
rejected the remedy open to the aggne\ed person was by way 
of motion to the High Court See Kedar Bans v Maharant 
Janki 14 CWN 143 , but now there is an appeal against 
such an order 

Revision An order made in appeal by District Judge 
directmg the taking of additional evidence is open to revision 
Cangadhar v SliridJiar 61 I C 589 The Appellate Court can 
treat an appeal as revision also when the leave contemplated 
by sec -5 (3) is not taken. Mating po Mya v Maung Po Kyin 
8 Bur L T •’S-’ 30 I C 943 But see R.allnkuity Parainhaih 

V Pntthen Pectikakkal 49 M L J 595 23 L W 543 AIR 

1920 Mad 123 gi I C 144 in which a revision application 
was rejected on the ground inter alia that an appeal lay in the 
matter An order of the District Judge refusing to take action 
under secs 2a and 69 is not open to revision Gw^flr v Barkat 
56 I C “44 Cf Bhagwant v Sa«a>af Das 19 A L J 70i 
61 I C Soa 

Proviso U Second AppeM This proviso is new, 
and gi\ es a right of second appeal from the decis on of the 
District Court lu a Ttvatter decided under sec 4 of this Act 
See Foolkuuan v Khtrod Cl andra 31 C \V N 50'' AIR 
192" Cal 4-4 102 IC 115 But such a second appeal is 

allowable onU on the grounds inentiooed m sec 100 of C P 
Code 190S Thus a second appeal will he against an order 
under sec 53 supra but only on a point of law Seth Sheolal 

V Gmdharilal AIR 19,4 Nag 361 8 I C 140 But the 

right of second appeal has been denied m such a case m IlaJu 
Jan V Han htshen 67 I C 88“ (Lah ) because a case decided 
under sec 51 mav not properly fall under sec 4 BtidJia Tifal 

V Opfictal Recct er Lahore AIR 1930 Lab 122 Where 
the consideration for a mortgage consisted of two mam items 
the second item being of Rs 3 000/ kept in deposit for pay 
ment to a pre\ lous mortgagee and the previous mortgage deed 
was in possession of the second mortgagee aud the discharge 
of the previous mortgage was admitted by the first mortgagee 
the lowrr appellate Court upheld the annulment of the mortgage 
under this section renvuking that there was an initial pre 
sumption of collusion and hence the proof was insufficient 
overlooking the mortgagees own evidence held that the find 
iiiR was vitiated bv an error of law Ibid The value of the 
appeal (even if over 3000) will not affect the question of the 
maintauiabihtv of the «ccond appeal Fool Kunurt v Khtrod 
Chandra supra \n order enlarging the timelimit for an 
application for discharge under sec ante is not a decision 
under see 4 of the Act and consequently not open to a secoii'* 

^0 
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appeal, Sambamtiriht Atyar v Ramakrtshna, 52 ilad 337 
MLJ 837 29 L W 60 AIR 1929 Mad 43 114 I C S47 

As to ^hat matters fall within the scope of sec 4, so as to be 
open to second appeal, comp cases at p 473 » 
there also the comment on Ramesam J 's view in 49 M L J 
Sub-sec. ( 2 ) Under this sub-section, an appeal from the 
decision or order of the District Court lies to the High Court, 
but subject to the following conditions — 

(a) Onlj such decisions and orders are appealable as are 

specified in Schedule I 

(b) The decision or order in question must be in aii 

original case heard by the Distnct ““ 

must not be in the course of an appeal from an 


order of a subordinate Court - 

The language of this subsection is somewhat fault) w 
the first part of the subsection we have both the 
“decision” or ' order”, but m the latter part we haie on 
the word ‘ order” and not “decision ” This looseness 
expression is liable to an erroneous mterpretation, uam )> 
that the only dcciiton that a subordinate Court is 
coming to IS one under sec 4 and that the case of that dec 
has been provided for m proviso 11 and that this 
contemplates onl> the orders made b> the Suborduwtc , 
But this cannot be, because Schedule I shows ,-n 

under sec 54 is also a decision From the aforesaid om 
of the word ' decision” it should not also be u 

the exclusion implied m the latter part of the 
restricted only to an “order”, so that there may he 
appeal from the dcctiion of a Subordinate Court thoug , .] 
IS none from an order made by it Siucli a view is 
inconsistent with sub sec (i) which says that an IPP ^ 
order of the District Court is final subject to proviso 1 
It receives support from the omission of the word dec 
lu the last line but one in the first paragraph of sub sc 
This anomaly has been occasioned by the careless use 
new word “decision” m some places and not in tlie 

An appeal lies under sec 75 (2) against a .,j \ 

question of title by the Insolvency Court, S/iiIri 1 r 
Aztz Ah 44 All ,71 19 A L J S62 03 I C 601 

Sub-sec ( 3 ) : Leave Original orders of 
Court other than those mentioned m Schedule I arc not i 
able as a matter of right But they may be appealed ag ^ 
provided previous leave from the District Court or uie 
Court IS obtained for the purpose Leave wil' Court 

as a matter of course 

When the District leave III iiiiinil>orlant ^ 

Court slioulu or slioulJ , . r i_,, lUVOl'cu, 

not g-rant lc3^c "Itwc uo i|ueslioii of law or 

lie Cavtpbell, {1SS4) i } Q B 
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■\\here no doubtful question of law is raised, Ex parte Edwards, 
(1884) 14 Q B D 415 , Ex parte Moss, (1884) 14 Q B D 
310 (318) In Ex parte East & West India Dock Co , 

{18S1) 17 Ch D ■»59, leave was refused on the ground 
that the appeal would be from the discretion of the Court A 
District Court ought to give leave in cases which •involve 
important questions of law [Re Antslron'- (1886) 17 Q B D 
521 ] Leave should also be given by the District Judge when 
the order complained of is one finally deciding a question in 
controversy between the parties, Arman Sajdar v Satkhtra }i 
Stock Co , 18 C L J 564 20 I C 273 The statute does not 

proiide that leave may be granted on questions of fact , npr 
does it provide that the District Court should not grant leave 
on questions of fact Shtbjee Shah v Htralal AIR 1928 Pat 
23 104 IC 613 Where the question decided is liLely to 

affect a large community, leave should be granted, see Ex parte 
White, {1871) 6 Ch App 397 (405) An order giving or refusing 
leave is not however appealable, Loue v Esdatle, (1891) A C 
aio^ C£ Pale v Bright, (1892) i Q B 609 , In re Everson, (1904) 
2KB 619 The order refusing leave to appeal is discretionary 
with the Court and there is no right of appeal against such a 
discretionary order Madhava ityar v Mathuta 5 LW 168 
31 MLJ 77 38 I C 818 Leave to appeal on an order 

under sec 10 (2) is in the discretion of the Court Shtbjee Shah 
V Hira Lai, AIR 1928 Pat 23 104 IC 613 and should 

be granted in a ease where the insolvent was misled b% the 
Court’s order, / H Gee v Shtb Narain AIR 1929 Pat 
184 iiS IC 332 The time spent in obtaining leave should 
not bo deducted from the period of limitation for High Court 
appeal, see ^9 M L J 8 (notes) 

The special leave mentioned in this sub section is obligator> 
Mill Chand v Murart Lai 36 All 8 ii A L J 979 '*1 I C 

702 So, m respect of decisions and ord rs not covered bv 
Schedule I there is no nsht of appeal unless special leave is 
fiist obtained from the District Court or the High Court 
Thus, no appeal will he from an order of dismissal of the 
insoUencv petition except with the leave nf the District Court 
or the High Court Ramanalhan v M I &"€ Finn - Bur 
L T 53 - L B R 257 24 I C 4,8 «?miilarl\ leave is an 
essential pre requisite for filing an appeal to the Hich Court 
ngauist an order of the District Judge disallowing the insol 
vent’s objections to the sale of occupauev rights m certain 
lands Th iJ ttr Sinsh \ Ganga Singh q Lah LJ 2S" \IR 
1027 I nil 424 10, I C 6 Under this section the High 

Couit Ins concurrent jurisdiction with the District Judge to 
grant leave to aj is.al the High 

Grant of leave b\ the Court is comi etciit to grant leave nc 
High Court withstanding the tact that leav e has ' 
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refused by the District Judge, Madhu Sudhan v Parbali, 19 C 
W N 769 29 I C 406 , see also In re Avislrong, {1SS6) 17 Q B 
D , 521 (527) , Jugal Ktshore v Ishar Das, 63 P R igiQ 5^ 
I C 69s It seems that for a leave to appeal the partj should 
resort to the District Court m the first instance, Cf (1SS4) 
I 5Ior 249 When the High Court has granted leave to appeal 
there is no necessity for further heanng of the appeal undir 
O XU. r II of the C P Code, see Madhu Sudhan \ 
Parbatt, 19 C W N 760 29 I C 406 But see Thakar Singh 

V Gaitga Singh, g hh] 257 AIR 1927 Lah 424 (2), 
^hich it has been held that sanction cannot be deemed to 
have been granted by mere admitting an appeal to a hc^ug 
It has horvever recently been held by the Lahore High Court 
that where in the memorandum 01 
Leave by implication appeal a prayer for leave to appeal was 
made but the motion Bench admitted 
the appeal without specifically stating that they granted leave 
to appeal, there was substantial compliance with the provisi^ 
of this section, and the appeal must be held to have 
instituted with the leave of the Court, Ram Chand v Monti 
Shah, II Lab LJ 198 AIR 1929 Lah 622 *^9^^ 

Jai Mai V Chanan Mai, AIR 1928 Lah 734 1^5 '*7/’ 

Gaiiesh Das v lihtlanda Ram, AIR 1929 Lah 630 ”9 
IC 753 The Patna High Court also is of opuiion “ 
admission of an appeal may, under proper circumstMCt 
amount to the granting of lea\e, see Copal Ram v MiS , 
Ram, infra Where an order is appealable only by leave 
the District Court or the High Court, the memorandum 
appeal should alwajs be accompanied by a petition for le 
to appeal and it should be made dear to the Judge sitting 
receive petition that the appeal is not prosecuted as one w ‘ 
hes as of nght, Belli v Nand Lai, 33 I C 773 (774)» ... 

Mtilchand v Murarilal, 36 All 8 ii A L J 979 21 I C / 
Lca\e should not be granted m a case where no appwl 
leave wrongly granted cannot however create a right 
which has not otherwise been conferred bj the Act, i 

All V Radha Mohan, 41 All , 243 (245) The real 
this decision is not very clear Under sub section (3)1 , 
orders are appealable subject to the leave of the Court, but 
Allahabad case seems to suggest that the granting of the ic 
depends upon the appealability of the order This 
however receive support from certain observations (practi 
by wa> of obiter) lu Ramesh Chandra v Cliarit Chandra j 
C W N 445, to the effect that m deciding the question as 
whether an appeal should or should not be held maintain 
even though the leave of the Court has been obtained 
the provisions of the C P Code ina> be looked into as a gu 
for the determination of the question It has been said 10 t 
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case that the abote vicv> nas tal*ca also in Mutinn Lai v Lun) 
Delian, 44 All , 605 But from a reference to Lai f 

case. It appears that the Allahabad High Court did not go the 
length of saj'ing that a matter not appealable under tbc C V 
Code orll not become appealable leave Their Lordships 
simpU obicrtcd that m considcnng an appeal from an order 
•of rciicu passed bj the XnsoBeocj Court the High Court 
should be guided bj the principles oi O XLVll, t 7 of the 
C P Code It IS not honc^cr ten clear when the leave is to 
be granted and when not In ^/oMiHohan v Hcmanlo, 23 
CLJ, 5^j f*jJe at p }J~) a doubt was cvprc'Acd as to 
•whether the High Court can grant leave to appeal against an 
order calling upon the msoUent to diow cause tinder old s 70 
v\ln he should not be contacted Leave to appeal may be 
obtained even after the filing of the appeal and it may take 
effect retrospectively, £l/iof v Subbiah, 50 Mad 815 26 L W 
-48 53 MLJ 742 (1928) MW ^3 9 A lit 1927 'lad 

86<) lOa IC ijS Such leave can be granted even at the 
final hearing of the appeal to take effect retrospects cly from 
the date of its institutioa, Horoniohun v Mehau Das, 39 C L J 
432 AIR 1924 Cal 849 An appellate 
Wtiea the lee>e ta to Court can after hearing the entire case 
be obtained consider that sufBaent case has been 

made out by the appellant for obtaining 
leave to appeal and thereby grant the leave, Gopal Ram v 
iVagfli Ram, 7 Pat 37s AIR >928 Rat 338 J07 1 C 830 
A direction that notice of appeal should issue amounts to leave 
to appeal, Ibid An appeal without the necessary leave may be 
treated as a revision, Maung Po itya v Maung Po Kyin, 8 Bur, 
L T 283 30 r C 943 

Appeals All orders or decisions of a Subordmate Court 
invested with insolvency junsdiction under sec 3, are open to 
appeal, see sub-sectioa (i) Also see VoffcMnU Prabhu v 
Motdtn Sahib, 15 Had , 89 , Komarsami v Govtnda ii Mad , 
136 5 liaKfear v Vtlhal, 21 Bom , 45 , Mcnekshah v Padabhai 
27 Bom , 604 Such an appeal lies to the District Court, Cf 
Chug Mull V JatTam, 15 C L J 339 , 16 C W N Son 
Sxlharama v VyihiUngh, 12 Mad , 472 See also the cases 
under the headmg 'aggrieved person ’» An appeal will also 
he even when the atder of the Subordinate Court is an order 
confirming that of the Receiver Such an order is virtually an 
original order of the Court Abdul Aziz v Khtrod, 4110 411 , 
see also Alla Pichat v KuPPut Picftat, 39 I C 429 32 MLJ 
449 The junsdiction of the District Court to begr appeals 


against the decisions or orders of a Subordinate i, is not 
dependent upon either the value the decree of 

which the order in insolvency * a or oiint of 

the debts entered in the " 1 , filed rmt 



468 


THE PROVINCIAI, INSOLVENCY ACT [SeC 75 


refused by the District Judge, Madhu Sudhan v Parbafi, ig C 
\VN 769 29 I C 406 , see also f» fc /luistron^, {18S6) 17 QB 

> 521 (527) , Jugal Ktshore v Tshar Das, 63 P R 1919 5* 
I C 695 It seems that for a leave to appeal, the party should 
resort to the District Court in the first instance, Cf (18S4I 
I Mor 249 When the High Court has granted leave to appeal 
there is no necessity for further hearing of the appeal undtr 

0 XLI, r II of the C P Code , see Madhu Sudhan \ 

Parbatt, 19 C W N 760 29 I C 406 But see Thakar Singh 

V Ganga Singh, 9 L D J 257 AIR 1927 Lah 424 (2), w 
which It has been held that sanction cannot be deemed to 
have been granted by mere admitting an appeal to a hcanag 
It has however recently been held by the Lahore High Court 

that where in the memorandum of 
Leave by implication appeal a prayer for leave to appeal 11^ 

made but the motion Bench admitted 
the appeal without specifically stating that they granted Icaie 
to appeal, there was substantial compliance with the pronsioni 
of this section, and the appeal must be held to have w*!® 
instituted with the leave of the Court, Ram Chand v 
Shah, II Lah L J 198 AIR 1929 Lab 622 119 
Jat Mai V Chanan Mai, AIR 1928 Lah 734 1*5 IC 47 j« 
Ga««sh Dai v KUtlanda Ham, AIR 1929 Lah 636 |I9 

1 C 753 The Patna High Court also is of opinion that ta 
admission of an appeal may, under proper circumstances, 
amount to the granting of leave, see Gopal Rohi v , 
Rain, infra Where au order is appealable only by Icaic 
the District Court or the High Court, the memorandum 0 
appeal should always be accompanied by a petition for 

to appeal and it should be made clear to the Judge u 

receive petition that the appeal is not prosecuted as one 
lies as of right, Balli v Nand Lai, 33 I C 773 (774). (AH ) J- 
Mtilchand V MurardaL 36 All 8 iiALJ 979 21 I C p* 
Leave should not be granted m a case where no appeal 
leave wrongly granted cannot however create a right of appe 
which has not otherwise been conferred by the Act, 

Ah V Radha Mohan, 41 All , 243 (245) The real 
this decision is not very clear Under sub section (3). 
orders are appealable subject to the leave of the Court, but 
Allahabad case seems to suggest that the grantmg of the 
depends upon the appealability of the order Tins \ic" 
however receive support from certain observations (practica ) 
by way of obiter) iji Ratiics/i Cliaiidra v Charti Ciiandrii 
C W N 445, to the effect that m deciding the question a 
whether an appeal should or should not be held maintaina 
even though the leave of the Court has been obtauictl hcrc»n‘“;- 
the provisions of the C P Code may be looked mlo as a 
for the determination of the questlo 
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case that tbc abo\e view was takeo also in Mtinnu Lai v Kiinj 
Uchan, 44 All , 6o5 But from a reference to LaVs 

case. It appears that the Allahabad High Court did not go the 
length of ba>ing that a matter not appealable under the C P 
Code uall not become appealable b> leajc Their Lordships 
simph observed that in considenng an appeal from an order 
of review passed by the Insolvency Court, the High Court 
should be guided hi the pnnaples of O XLVTI, r 7 of the 
C P Code It is not however verj clear when the leave is to 
be granted and when not In Sfonntohan v Hc«ia«ia, 23 
C I. J , 553 (•■/de at p 41“) a doubt was espre^sed as to 
whether the High Court can grant leave to appeal against an 
order calling upon the insolvent to show cause under old s 70 
wh} he should not be convicted Leave to appeal may be 
obtamed even after the filing of the appeal and it may take 
effect retro'pcctivelj , EUtol v Subbiah, 50 Mad S15 c6 L W 
248 M L J *42 (192S) M \V N 0 A I S 1927 “'l^d 

S69 105 IC 138 Such leave can be granted even at the 

final hearing of tbc appeal to take effect retrospectively from 
the date of its institution, HaToviohun v Mahan Das, 39 C L J 
432 AIR 1924 Cal S49 An appellate 
VYben the leave is to Court can after hearing the entire case 
be obtained consider that sufficient case has been 

made out by the appellant for obtaining 
leave to appeal and thercb> grant the leave, Copal Ram v 
Magni 7 Pat 375 AIR 1928 Pat 338 107 I C 830 

A direction that notice of appeal should issue amounts to leave 
to appeal, Jbtd An appeal without tbe ncccssar> leave may be 
treated as a revision, 3faang Po Mya v ^Ifawng Po Kytn, 8 Bur, 
L T 282 30 I C 943 


Appeals All orders or deasious of a Subordinate Comt 
invested with insolvency jurisdiction under sec 3, are open to 
appeal, see sub-section (i) Also see Vaikunta Prabhti v 
Motdtn Sahtf} 15 Mad , 89 , Kotnarsann v Govmda, it Mad , 
136 Shaitkar v Vtthal, it Bom , 45 , MeneLshah v Dadabhat, 
27 Bom 004 Such an appeal lies to the District Court, Cf 
Chug Mull V Jatram. i5 C L J , 16 C \Y Son 

Siiharama v I ythihngh 12 Mad . 472 Sec also the cases 
under the heading “aggrieved person ” An appeal will also 
he even when tbe order of the Subordinate Court is an order 
confirming that of the Receiver Such an order is virtually an 
ongmal order of the Court, Abdul Aziz v Khrod, 41 I C 411 
see also Alla Ptchat v Kuppat Ptchai. 39 I C 429 32 MLj' 
449 The jurisdiction of the District Court to bear appeals 
against the decisions or orders of a Subordinate Court is not 
dependent upon either tbe value of the decree m respect of 
hJi.cJi Ihe oriler in „as obtamed or the amount of 

the debts entered m the Schedule of debts filed by the applicant 
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for a declaration of insolvency, DebtProsad v Jamna Das, 25 All 
56 See Fool Ktivian's case ated at p 465, anie The orda 
of District Court upon such appeal is final [Sub-sec (OJ ^ 
decision under sec 4 is appealable to the High Court The 
Calcutta High Court has held that if a deasion bj a 
open to appeal, its refusal to pass a decision is also appealable, 
Nayantara v Sambhunaih, 52 Cal , 662 89 I C 761 Tor our 
comments on this case vide at p 42, onfe Under proviso II, 
a second appeal lies to the High Court m respect of a decision 
of the Subordinate Court under sec 4 of the Act As 
appeals from ortginal [not appellate) decisions or orders 01 tte 
District Court, they lie to the High Court In appealing 0 
the High Court no special leave will be necessary when t e 
decisions and orders m question are such as are mentioned 1 
Schedule I, otherwise special leave will be necessary 
the amendment of sec 70 effected in 1926 it was held Ihat 
appeal would he from an order of conviction under sec 
but no appeal lay under sec 75(2) against an order calling up® 
the insolvent under sec 73 to show cause why charges ^bou 
not be framed against him, Monmohan Roy v i 

c L J 55 334 I c 777 If m a matter the right o 
subsisted before this Act came m force, that nght will no‘ 
destroyed by the operation of this Act Cf 
Valh 21 M L J 764 10 M L T 78 2 M W N 99 

In dealing with appeals under this section the , 

of the C P Code ought to guide the Court, Jl/Mnnuial y h i 
Bc/iarilal. 44 All , (5os 20ALJ 517 AIR »923 All . 2«. 
67 I C 317 When an order is purported to be made im 
provision of the C P Code, it will be appealable only » ' - 
within the scope of O XLIII, r i of that Code, Abdul u u 
V Official Assignee, 3 ^^‘‘"Soon. 3i3 
Abatement of appeal As to abatement of appeal on the 

of the respondent sec, , 

Bishcshar 7 All , 7';4 The appeal will not abate by rcaso 
non substitution of the heirs of a deceased creditor respon i- ’ 
Thakar Singh v Ganga Singh, 9 L L J 257 AIR *92/ 
424(2) As to the effect of death of the insolvent, 


at p 112, ante 

The order of the appellate 0>urt under this section 
with see 28 (7) will relate back to, and take effect fro 
date of the presentation of the petition of 
Razal V Ba5irHddin, ii CDJ 435 (45?) 14 C ^ ^ j 

Return of Memorandum when appeal presen 
wrong Court By reason of the provisions of sec 5. 

It seems, that when an appeal is filed in a wrong t-O prof-cf 
memorandum can be returned for presentation to the i 
Court Cf Chutiurbhu) Mahesrt v Hiiflal Agaraala. 

Cal 335 So I C S58 
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o£ appeal Notice of the appcil shoiikl be Rueii 
iQ parties Iikolj to be affected by tlic reversal ol the order 
appealed against, Ttasi Dcia \ Parani«}ira\.i, Mad , 74 
M I, 5 451 i7 I C 14,4 When an appeal js preferred b\ the 
\TisQl\eiit ag,ainst the dismissal of his application for adjndica 
tion, notice of such appeal should be serxed on a snbstxnUal 
wuttvbct of cceciitore^ Chtrunjt Lai \ J^^cUixa Prasad, 17 I C 
iqi (All ) -Vs to the effect of not sen me the ticccssarj notice, 
tide under the next bcadme "Parties to appeaV Ci Khaira 
V Salem Ka;. 51 I C 915 fLah ) A debtor uho gets notice of 
heating «'er\cd on his authorised agent cannot complain that 
he did not also receixe a similar notice, kahaiijt Stughi Bhat 
\ Bank of Madras, 39 Mad , 603 29 M 1, J 7S'S 3 1/ W 13 
(1926) MWN 13 II I C 5S3 \ direction that notice of 

appe^ should issue amounts to leave to appeal, Gof>al Pam \ 
-Uagrti J?fl»i, 7 Pat 375 AIR 192S Pat 118 107 I C 830 
Patties to Appeal In an appeal against an order passed 
\u an insolxcncv proceeding, onlv the parties affected hy the 
order are ncccssarx parties and arc entitled to notice, T rnsi 
Det.a V ParamcsJitaja^ 79 Mad ,74 20 \I L J 45t ?7 I C 

144 In an appeal bx a debtor against an order dismissing an 
application for adiudication notice of the appeal should be 
given to a substantial number of creditors to enable them to 
represent then interests as respondents Chinin;i Lai v AjoiUta 
Ptosad, 37 I C 391 In appeals against an order of adjudica* 
tion, notice of the appeal should be served on the O/Sfial 
Asaignee, Khem Karandas V Hunbux 29 C N 884 AIR 
1925 Cal 1215 S9 1 C 584. follonmg J?c IPrbber Lx parte 
H'ebber. L R 24 Q B D 313, but according to the practice 
prevailing m the Punjab the receiver is not considered a ncccs- 
sarv party in an appeal against an adjudication order, Fmu of 
Moti Ram V Keual Ram, 0 Lah L j 450 AIR 1938 Ivah 
202 1/5 IC 569 Non impleading the receiver as a party 
respondent will not vitiate an appellate order if there be no 
question of prejudice to him, Narasttnan v Hanumantho, AIR 
1923 Mad 439 (1922) MWN 717 7 IC 573 But see 
Kkaira v •xalem Rc) 51 i C 935 (Lah ) An appeal by the 
insolvent against an order refusing to release a house for his 
residence without impleading the Receiver as party is incom- 
petent. Ghulam Mahomed v Karta Rom, 57 I C 971 (Lah ) 
In an appeal by the creditor against the order of adjudication, 
tlie insolvent is a necessary party to the appeal, Chhotubhai 
Bhunbhai v Dan Wiai 26 Bom L R 432 AT R 1OS4 Bom 
472 80 I C 482 In an appeal against the order of the District 
Judge confirming a sale effected in the msolveticv proceedings, 
the auction purchaser and the Receiver are necessarv parties, 
and onusMon 10 implead them IS fatal Tarlol. Den \ J oh Ram, 
AIR 1923 L^h 58 68 I C 710 Stc aho hhaiia v 'loJrm 
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Ra]. 51 I C 935 (Lah) ; but see Jugal Kishore ^ p\\ 

63 P R 1919 51 I C 695 It IS not to be supposed that all 
the creditors of the insoUent whether named or un named m 
the petition and whether tbe\ ha\e appeared m the on^nwi 
proceedings or not are neccssarj parties and entitled to notice 
r. Debtor, (1901) 2 K B 354 70 L I K B 699 So .( to 
been held by the Calcutta High Court that it is neccs^p lor 
the appellant, who is the petitioner for msohency, to add « a 
party respondent, the creditor who is mentioned in the 
but who did not appear in the onginal Court to oppose t e 
application, SaJinrnddm \ KadumoM, I2 ClfJ ^ 

C \V iS 244 In an appeal b> one creditor, the other credit 
need not be joined as party respondents, E I Ugaret'C 
/Inando Mohan 24 C W N 401 58 I C 10 

from an order of a Distnct Judge dismissing ^ clai J 
stranger to money ordered to be paid to the t „ 

creditors are not necessary parties, Munsht Ram ' , 

D^stS>r air t9J8 Lah 423 lo7 I C 400 

notice upon the heirs of a deceased scheduled creditor 
not by Itself render the proceeding before the appmlate c 
mcoiiipctcnt, Gol.«i Chandra v Radha Go.incfl, 44 ^ ^ 

MR 1926 Cal I2TO 97 I C loij , also ThaUr S«»i:h * 

(at p 470) 

Apphcabllily of the provision, of the 5° miJcr 

appeals hereunder When an appeal n( C ? 

this section, all or any of the provisions of O 
Code may be made applicable to such an appeal, u ttiei ^ 
inconsistent with the provisions of this Act; see .•!«« fi , 
Chockalingaui 41 ^lad , 904, F B S4 I C 20j , * j 

late Court can ask the appellant to furnish secunty 
under O XU r lo of the Code of Cml 
/ ahh:/>r»va Dost v Rai Ktshon, 43 Cal , 243 S' r,f ’ \ 
But see 5csha Ayyar \ A’agarolhHO Lola, -7 r u 

respondent can avail himself of the provisions of D - ’ 

(of C F Code) to file a memorandum of cross*objec •®_. 
an appeal is preferred against him , see *Ifaga/’fa v 
lingani 41 Mad . 904 FB 48 I C 203 As to abater 
of appeals, oidf notes and cases at p 470» ^ 

An appeal lies to the High Court at the 
creditor against an order of adjudication, passed on Uicp 
of another creditor if the Court declined to add tlic lo 
party, Mttihu Karuppan v Mtif/inraman, (19^4) M" * 

20 I C 2S2 j, 

Court Fees Tor Court Fees payable on 
duni of an appeal from an order of the Insolvency Cjm • 

S:h II. \rt II. of the Court Fees Act, the order 
«of JiavOig Ihc force of a decree within the meaning 
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Arhcle Though tlie proMsions of the C P Code apply to 
msohcncy cases stall the effect thereof will not be to render the 
definition of “decree” m sec 2, C P Code, applicable to an 
adjudication bj the Insohency Court, which can only be a 
decision or an order (,tdc sec 75), inasmuch as the C P Code 
mil ne\er oierride a provision of this Act Of course, under 
sec 7S of this Act, a decision under sec 4 will be a decree, but 
that IS onh for the purposes of sec 12 of the Limitation Act 
and not for those of Sch II, \rt ir of the Court Tees Act 
An Insolvencv appeal is alnajs a miscellaneous appeal (i c , 
“an appeal from an order”,) even when the decision appealed 
against is one under sec 4 of this A.ct Cf Foal Kuinart \ 
Khtrod Cliaiidra •?! C \V N 502 AIR 1^27 474 102 IC 

115 From the point of view of Court fees it is more advantage 
ous to the litigant to utilise the provisions of this Act than to 
have recourse to the ordinarv Civil Court The Allahabad 
decision of Paijnatli Das v Dalmukiutd 47 All 98 32 A L J 

SSt 82 I C ^21, on the said Art ir, maj be consulted m this 
connection with benefit 

Orders appealable t A decision on a question whether an 
insolvent three vears before the insolvency sold his property 
merelv with intent to defraud and delay bis creditors is a 
dcusion on a question of title within the meaning of sec 4 and 
IS appealable hereunder, Shiferi Prasad v Astz Ah rg A L J 
S62 6^ I C 601 Stmilatly there is a question of title when 

the pomt decided is as to the validitv of consent by heir to a 
Moslem will and therefore an appeal lies Kaltcharan v 
Mohammad /amt/ [1930] A L J 5S8 122 I C 762 An appeal 
hes where the creditor’s application for disciplinary action 
ag inst the debtor is dismissed without inquiry, without receiv- 
uig any report from the Receiver and without assigning any 
reason Karuthan Chettiar v Raman 45 M L J 804 18 L W 

837 (1923) M \V N 8 8 -Q I C 340 An appeal lies against 

the order whercb> the Court without adjudicating upon the 
claim of a third person directs the sale of the property subject 
to such claim under sec 4 Nayantara v Sambhunath, 
52 Cal 662 AIR 1925 Cal 932 89 I C /6i Where pro 

pertv is seized bj a receiver as belonging to an iiisoUcnt and a 
claim IS preferred by a thud partj to such property and the 
claim is allowed an appeal hes hereunder Ghani Mahomed v 
Dinaiiath, MR 1928 Lah 556 108 I C 602 Similarly, 

■where a Receiver sells a stranger’s property as the property of 
the insolvent, and such stranger applies for rectification of tins 
act of the receiver under sec 68 but the Court dismisses his 
application as time barred, there is an appeal because such a 
matter is cov ered by see 4 See 107 I C 467 cited under the 
beading “Appeal,” at p 433, ante Where an order was passed 
b\ the District Judge directing monevs to be paid to the ofBci 
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Receiver and a third party put iii a claim petition, which was 
dismissed, it was held that the order of dismissal amounted to 
a disposal on a question of title within the meaning of s 4 and 
was consequently appealable, Munsht Ravi v Ghulam, Daslgit 
AIR 1928 Lah 428 107 I C 400 According to Ramc<am 

J (m Kallukutiy Parambath v Pulhen Peeitkakkal, 22 L \< 
452 49 M L J 595 91 I C 144), the words "of an> nature 

whatever" in sec 4 of the Act show that all questions 
in the course of insolvency proceedings maj be dealt with ' 
the Court (under that section) for the purpose of doing 
justice, and in such a case a second appeal lies to the ig 
Uourt on a question of law If the above proposition 
emunciated by the learned Judge, were correct, there 
a second appeal almost m every insolvency matter invo i b 
a point of law, — a result, hardly contemplated by the Legi 
lature An appeal lies against an order 


non provable debt in proof, S»i»a Subraiimm® v — 

47 Mad 120 45 MLJ 166 (1923) M W N 895 

636 75 I C 572 An appeal lies to the such 

75 (3) from an order granting a revie-ut of p 

appeals should be limited by the provisions of 0 , 

Code, Munnulal v Kunj Behan, 44 All 605 /.i m 

AIR 1922 All 206 67 I C 317 An appeal he» iron ■« 

order passed under sec 37 of the Act, Shotdan Laehvu jj 
V Ba7»fld«r CUand, AIR 1927 Lah 914 too ^ ^ ’mpmioi 
as from an order appointing a special Receiver m . .,j 
of the Official Receiver, Official Receiver, Tanjore v 
SastTigal, 46 Mad 405 44 M L J 251 (1923) M W ^ 

AIR 1923 Slad 355 72 I C 225 

Orders not appealable except without 
appeal lies from an order of dismissal of an insolvency P 
made on the ground of fraud etc except with the 
District Court or the High Court, Rantanalhan v M . 

7 Bur L T 53 7 L B R 257 24 I C 438 No appw 

from an order rejecting an application for extension 
made under sec 27 (2), Re Ganga Prasad, 89 I C 959 t 
It IS doubtful whether an order refusing to take action 
sec S3 or see S4A is open to appeal, BhagTcant v 
6 N L R 146 SIC Ills also at pp 42 

appeal lies against an order of Distnct Judge refusing 
action under ss 22 and 69, Gujar Shah v oi 

211 56 I C 744 , Bhagvsant v Das, 19 A L J / . 

I C S02 See Dtila 5ing/t v Attar Singh, 95 P L R *9 / _ 

P W R 1Q17 42 I C 287 , Iyapt>a Natnar v njj 

10 Mad , 6-,o 27 I C 241, followed m Vtrehand \ p j J 
55 I C "17 (Nag) Cf VatiinoJian \ Jlevtanla, _ jn 
5->» 14 I C 777 No appeal lies from an order annu 
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adjudication under the provisions of sec 4^ of the Act, without 
the leave of the Court, Shotdan Lachmi Varam \ BaJi<idur 
Chand, AIR ig27 Lah Q14 100 I C U 7 , ('’0(>al Ram i 
ilfagni Ram, 7 Pat 375 AIR igiS Pat ttS 107 1 C Sto 
An appeal from an order under «cc 56(3) is likewise subject to 
the leave of the District Court or the High Court, Nthtwut 
Chaudhtiry v Durgra Chatan 22 C \V V 704 46 I C 377 
No appeal lies without leave from an order refusing to appoint 
a receiver, Horomohun v Mohan Das, 39 C L J 432 AIR 
1924 Cal S49 83 I C 360 

Appeal heard without Joriidiclton - Where no appeal 
lies to the District Court, if the District Court hears the appeal, 
the High Court can set aside the appellate order passed by the 
Distnct Court, Dula Stngh v Attar Singh, 95 P L R 1917 ^52 
P W R 1917 42 I C 287 

Effect of iian*«ervice of notice of appeal on creditors’ 
heirs The appeal is not rendered incompetent by such 
non-servnee, but the heirs of the deceased creditor, if not Srought 
ou the record, will have the right to re open the proceedings 
Gokul Chandra v Radha Go-inda 44 C L J loS AIR 1926 
Cal 1210 9" I C 1013 (cited at p 42) also TJialar Singh’s 
case, cited at p 4*'o 

Privy Council Appeal See p 50, ante There is no 
provision m the Act as regards appeaU to the Pnvy Council 
So It has been maintained that this Act does not interfere with 
any right of appeal to the Pnvy Council, that may otherwise 
exist , see Bombay B T Co v Dorabji, 27 Bom , 415 So 
where an application for insolvency is dismissed under sec 25 
of this Act, and an appeal is also dismissed in the High Court 
under O XLI, r ii, an appeal to the Pnvy Council w'lll be 
competent , see Chatrapat 5ingli v Kharag Stngh, 40 Cal , 
685 :7CWN 752 17CLJ 547 For the application of CJ 
39 of the Letters Patent for the purpose of an appeal to Pnvy 
Council see Annamalai Chetly v Official Assignee, AIR 925 
Mad 243 

Appeal may be conllaued after annulment of adjudica* 
tion An appeal filed by an insolvent m a civil suit can be 
continued after the annulment of his adjudication, Ramchandra 
V Shnpati 31 Bom LR 357 AIR 1929 Bom 202 118 
I C 252 

Sub-sec. (4) : Limitation The periods of limitation 
for appeals to the Distnct Court and to the High Court under 
this section arc rcspccli\elv 30 and 90 da>s The'ie ^^e 
in fact the periods of limitatioii foi all ordinary appeals 
m civil matters In computing: the period of ninety dajs the 
appellant cannot claim to deduct the time spent m obtaining 
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lci\e to appeal from the District Court, 39 JI L J 8 (n) If the 
appeal is filed m time, the mere fact that an application for 
leave to appeal was not filed m time does not render the appeal 
out of time, Ananihanarayana v iSama Subba, 47 Mad , 673 
iS D W 857 AIR 1924 Mad 345 79 I C 39s 

This Act IS no doubt a special law within the meaning of 
sec 29 of the Limitation Act (IX of 1908) as amended by Act 
X of 1922 Therefore, the special rules of computation coa 
tamed in the said Act though they were not (before 1922) apph 
cable to Insolvency cases may now be available in computing 
the periods of 30 and 90 days For the old cases see Kaltmuddit 
VoUa V Sahtluddtn, 47 Cal , 30, F B 30 C L J 433 I 
CWN 4 hhagendra v liamant, 24 CWN 29 Contti 
iirtg/i V A/ad/iava, 88 P \V R 1918 89 P R S 
P L R 1918 46 I C 5S8 In some of the early cases there 
was a good deal of controversy as to, the application of sees 3 
and 12 of the Limitation Act m computating the penods of 
limitation under this Act , sec Dropadt v Hara Lai , 34 ^1* > 
496, FB 10 A L J 3 16 I C 149, RamKtshen v 
33 I C 730 80 P W R 1916 , ThaKur Prasad v 
Lai All , 410 , Gangaram v Ram Chandra 20 I C -55 
9 XLR 91 , Chajadt Ramasami v Venkateruara, 42 MaJ 
13 35MLJ 531 48 I C 952, ’l/un;ul»r» V S«ngumj/fa«» 
39 Mad . 593 18 M L T 200 30 I C 703 . Kuhore \ 
Gur ^aTatn, 33 All, 738 8 ALJ 833 n IC J_9 > 
Suafa«im/i v Bhujanga 39 Mad , ^96 . Kappartht v /Ira'fn 
41 Mad 169 (FBI 33MI,J 566 7 I- W 443 44 I C W 
But under tins present Act there is no room for such a ^ 
versy as in see 78 vve have got a new provision declaring t a 
sees 5 and 12 of the Limitation Act arc applicable to 
and applications under this Act, tide infra It should be 
that hereunder the other provisions of the Limitation 
(LNCcpting secs 5 and 12) do not apply to insolvcncv 
So It was held (before 1922) that sec 14 of the I L Act dio^ 
apply to msoKcncy proceedings, see Duraisanit v 
25 I C 610 16 M I T 246 (1914) M W N 331 , u 
r rasi Dtra V Parameshraya. 39 Mad ,74 27 I C I44 -9 

L J 4ji But now sec 29 as amended in 2922 has rendered 
1 secs 9 18 & sec 22 of the Limitation Act applicable to sue 
casts When the last day of limitation for an appeal (1 ^ 

30th or QOth day) is a dies non, it may be excluded under 
of the General Clauses Act (and now also under see 4 of 1 1 
and the hmitition is extended up till the re-opemng day, 

S lami V \’cnlatas lara, 42 Mad, 13 35 MLJ 53 ^ * 1 ®, ^ 
QS2 \n appeal against an order affecting the estate 01 
msoKcnt evtn if presented out of time can be treated a 
rcviMon petition and the High Court can interfere with siKa 
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an order under see 107 of the Go\crnment of India Act, if it 
IS ckarU illegal and interference is ncccssars in the interests of 
justice, AfiiHjnluri \ Sinfuinafian/t, 39 Mad , 493 -vO I C ~o% 
{sufira) 


PART VII. 

Misccllaweous 

76. [§ 49 J The cosla of any proceeding 

under this Act, including the 
costs of maintaining a debtoi 
in the civil prison, shall subject to any lules made 
under this Act. bo in the disci etion of the Coiiit 
in which the proceeding is had 

This IS section 49 of the repealed Act and is analogous to 
sec 109 of the Bankruptcy Act, 1914 

Reason of this Rule A clause of this description is 
necessar> in new of the fact that whereas the Code of Civil 
Procedure requires the deposit of diet money in the case of 
detention in the civil prison it is not desirable that a creditor 
merely bj reason of his position as such should be saddled with 
such charges “We propose to allow the Courts a full discrc 
tion in the matter of awarding costs subject onl\ to Rules 
made m this behalf’ Select Comnnltee Report on Act HI of 
2907 V\de clauses 31 32 of the Insolvency Rules framed b\ 
the Calcutta High Court , clause xxii of the Madras High Court 
Rules and clause xxvii of the Bombay High Court Rules 

Costs In awarding costs to a party, the Court should 
wdmanly follow the general rule that costs follow the event 
Giianai/iain v Moratla 18 Bom, 474 TBe Insolvency Court 
will not of course depart from this general rule oiilj it will 
use greater discretion in the matter of costs Under the Civil 
Procedure Code the cost of maintaining the debtor in the Civil 
prison IS to be borne by the executing creditor but uuder tins 
Act a person will not ^ liable for such costs bj reason of Ins 
being a mere creditor of the insolvent The discretion to be 
used in the matter of costs m an insolvency proceeding is how 
ever subject to any rules made under this let (vide under the 
last heading) , and the discretion referred to 111 the section must 
be discretion of the Court tn which the proceeding is had 
Under the English law a pctitionmg creditor is allowed his 
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costs out of the insolvent estate, if an order of adjudication is 
made Young v Thomas, 2 Ch. 134 Ordmanly, it wll not k 
proper to make an order for costs personally agamst an undis- 
charged insolvent, [see Ex Parte Baum, (1878) 7 Ch D 7ig] 
but such an order, if made, will not be absolutely illegal. Ex 
pane Castle Mail Packets Co , (18S6) 18 Q B D 154 If the 
Receiver brings an unsuccessful motion, he is to bear the costs 
of the opposite party himself and the order for costs should 
not be directed to be limited to the assets in his bands , other 
wise, the result will be that a party may ultimately be mulcted 
in costs for faults for which he is not in any way responsible, 
Re Suresh Ch Guyee, 23 C W N 431 So, before starting am 
proceeding, the receiver should obtain an indemnity from the 
persons m whose interest the motion is sought to be laid fb‘d 
Where the receiver continues a suit instituted by the insohent 
by virtue of his power under sec 59 (d), he will not be tnad« 
personally liable for the costs of the suit unless his conduct was 
r«Uess and frivolous, Abdul Rahman v Shaw Wallace Co 
AIR 1925 Slad 736 92 I C 620 Vide notes at p 594. 

Where there has been no misconduct, omission or neglect 
(which would induce the Court to refuse costs) on the part o' 
one who comes to Court for enforcing a legal right, the Court 
has no discretion but must grant him his costs, 
v Femindar of KalahasU, 27 Mad , 341 It should be noted th-t 
this Act gives a wider discretion m the matter of costs ttaa 
tliat given by sec 35 of the C P Code, 1908 The Appelbti- 
Court cannot interfere with this discretion unless based 00 
wrong principles or misapprehension of facts, Re Ha>-e, fiOJ ' 
2KB 290 


As to how the order for costs under this section is to k 
enforced it seems that such an order can be executed I'O^ ^ 
the provisions of the Civil Procedure Code In a case 
the. Calcutta High Court m the exercise of its insohciic' 
diction It has been held that an order for costs is a jiidcmt 
and can be enforced by means of a suit based upon such J 
ment Annada Prosad v Nobo Ktshore, 33 Cal ,560 9 C« ^ 


Courts to be t 
to each oilier 


77. [§ 50] All Courts having junsdiclion 

insolvency and the oflicers or 
such Courts lespectivcly 
, so\ orally act in aid of and be 

'lUMii'iry fo each other in all matters of insohenc' 
and in order of a Coint seeking aid with a 
to another of the said Courts shall bo deemed s»»' 
eient to ( mbio the latter Court to o\crciso in regard 
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to the maftei’s directed by the oidei, such junsdic- 
tion as eithei of such Courts could exercise in 
regard to similar matleis within then rcspectue 
jurisdictions 

This IS secuon 50 of the Act of xgo; and corresponds to 
section laa of the Lng Bankruptcy Act 1924 Its object is 
to gi\e power to all Courts ha\nng msoUeucy jurisdiction under 
the Act to enforce the orders of other Courts having like juris 
diction (“^ec Statement of Objects nnd Reasons to the Act of 
igoj \11 Courts exercising insolveno jurisdiction art to be 
auxiharj to and act m aid of each other m all matters of insol 
\tncj /n rc Aeoreji Sara6;i 33 Bom , 462 See also R& 
10 Bom L R 84 It seems that for the purpose of 
a concerted action withm the meao*ng of this section a formal 
request from one Court to another is necessary, see Re King 

Co , 38 Cal 542 12 I C 14 A request from the original 
Court IS the foundation for the jurisdiction of the aiixihar> 
Court so there can be no such jurisdiction in absence of a 
request Ihtd 

This section ought to be read along with the provtsionsof 
sec 36 I ide the notes under that section, at p 237 ante 

The Courts to act m concert with each other must have 
jurisdiction in insolveoc) otherwise this section mil have no 
application A Court havmg msoKency junsdicbon cannot act 
as auxiliary to a Court havmg no such jurisdiction Calendar 
Sykes and Co v Colonial Secretafy of Lagos (1891) A C 460 
68 L T 297 So It has been held m a recent case that m order 
to make the provisions of this section applicable the Court in 
winch the proceedings have been initiated as well as the Court 
which IS invited to assist it must both have jurisdiction in 
msoheacy matters Lalji Sahay v Abdul Gam izCL] 452 
Callender Syke CrCo v Colontid Secretary of Lagos fi8gi) 
App Cas 460 Vide also under the heading "concurrent pro- 
ceedings in and outside India ' at p 339 ante The section 
should not be so interpreted as to enable one Court to shirk 
Its own work or to shift its duty on to another Court Cx Parte 
Goldsletn (1917) a K B 739 

All Courts Must necessarily mean the Provmaal 
Courts of British India to which this Act applies Cf Lalp 
Sahai v Abdul Gam supra The jurisdictions conferred I ' 
this Act and by Act III of rgog (ftesideacy towns Insolvcu ' 
Act) are distinct ^ireenivasa fyengar v Offictal Assignee ' 
Alad 472 25 M L J 299 (1913) M W N 1004 14 M L T 

184 21 I C 77 (Vide at p 5, ante) vet by \nrtcie of J 

new sec 18A of the PrKidency Act the original side of 
High Court can exercise control over insolvency proct 
in subordinate Courts Before the enactment of the 
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costs out of the insolvent estate, if an order of adjudication is 
made, Young v Thomas, 2 Ch 134 Ordinarily, it mil not be 
proper to make an order for costs personally against an undis- 
charged insolvent, [see Ex parte Baum, (187S) 7 Ch D 710] 
but such an order, if made, will not be absolutely illegal, Ex 
parle Castle Mail Packets Co , (1886) 18 Q B D 154 If the 
Reccu er brings an unsuccessful motion, he is to bear the cosu 
of the opposite party himself and the order for costs should 
not be directed to be limited to the assets m his hands , other 
wise, the result will be that a party may ultimatel> be miilctid 
in costs for faults for which he is not m any way responsible 
Re Suresh Ch Guyee, 23 C W N" 431 So, before starting an' 
proceeding, the receiver should obtain an indemnity from the 
persons m whose interest the motion is sought to be laid fb’d 
Where the receiver continues a suit mstituted by the insohcct 
by virtue of Ins power under sec 59 (d), he will not be made 
personally liable for the costs of the suit unless his conduct wa* 
reckless and frivolous, Abdul Rahtman v Shaw Wallace & Co 
AIR 1935 Mad 736 92 I C 620 notes at p 394. 

Where there has been no misconduct, omission or neglect 
(which would induce the Court to refuse costs) on the part of 
one who comes to Court for enforcing a legal right, the Court 
has no discretion but must grant him bis costs, 
v /emxndar of Kalahastt, 27 Mad , 341 It should be noted tost 
tins Act gives a wider discretion m the matter of costs two 
Hiat given by sec 35 of the C P Code, 1908 The Appoibt^ 
Court cannot interfere with this discretion unless ba«ca oa 
wrong principles or misapprehension of facts, Rc Uaae, {iQ’ 

2 K B 290 

As to how the order for costs under this section is 
cuforced it seems that such an order can be executed uui. 
the provisions of the Civil Procedure Code In a case 
the Calcutta High Court m the exercise of its insolvcnc' J 
diction It Ins been held that an order for costs is a jtidguic 
and can be enforced by means of a suit based upon such j 
ment Annada Prosad v Nobo Ktshore, t3 Cal ,560 9 ' 


77. [§ 50J All Courts having jurisdicfjon 

J , , insolvency and tiio officers 0 

to each cii siuli Couits rcspeclivclj 

so\or{iIly act in aid of and *’ 
niMli try fo each otlier in ail matters of insohebc' 
ind in order of a Court seeking aid with a reqd^^ 
to mother of the said Courts shall bo deemed sim* 

( lont to ennblo the latter Court to exorcise in rctfimi 
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to the matteis diiected by the older, such juiisdic- 
tion as either of such Courts could exercise iii 
regard to similar matteis within then respectno 
jurisdictions 

This IS sccUon 50 o! the Act ot 1907 and corresponds to 
section 122 of the Eng Bankruptcy Act, 1Q24 Its object is 
to give power to all Courts having lOSoUeucy jurisdiction under 
the \ct to enforce the orders of other Courts hauiig tike juris 
diction («ee Statement of Objects and Reasons to the Act o£ 
1907) \lt Courts exerasmg insolvency junsdictiou ate to be 
ausiliarv to and act in aid of each other m all matters of nisol 
vency fn rc Naorojt Sarobji 33 Bom , 462 See also Re 
Maneljt, 10 Bom L R 84 It seems that for the purpose of 
a concerted action within the meaning of this section a formal 
request from one Court to another is necessary, see Re Ktn^ 
cr* Co , j8 Cal 542 12 I C 14 A request from the original 
Court IS the foundation for the jurisdiction of the auxiliary 
Court so there can be no such junsdtction m absence of a 
request, Ibid 

This section ought to be read along with tlie provisions of 
Sec %6 Vtde the notes under that secuon at p 237, ante 
The Courts to act m concert with each other must have 
junsdicnon in insoheac>, otherwise this section mil have no 
appUcatvon A Court having insolvency jurisdiction cannot act 
as auxiliary to a Court having no such jurisdiction Calendar 
Sykes and Co v Colontaf Secretary 0/ I-agor, (1801) A C 460 
d8 L T 297 So It has been held in a recent case that in order 
to make the provisions of this section applicable, the Court in • 
which the proceedings have been initiated as well as the Court 
which 15 mvited to assist it must both have junsdiction m 
insolvency matters, Laljt Sahay v Abdai Gant 12 C h J 453 , 
Callender Syke &Co v Colontal Secretar'y 0/ Lagos, (1891) 
App Cas 460 Vide also under the heading 'concurrent pro 
ceedmgs lU and outside India ’ at p 239, ants The section 
should not be so interpreted as to enable one Court to shirk 
Its own work or to shift its duty on to another Court, £x parte 
Goldstein {igi ) 2KB, y-’p 


All Courts Must necessarily mean the Provincial 
Courts of British India to which this Act applies Cf Lalji 
Sahai V ibdul Gam supra The jurisdictions conferred by 
this Act and by Act III of 1Q09 (Presidency towns Insolvency 
Act) are distinct Sreennasa Iyengar v Official Assignee 18 
Afad 472 25 M C J 299 , (1913) M W N 1004 , 14 M L T 
1S4 21 I C 77 (Vide at p 5, ante), yet by virtue of the 
new sec i8A of the Presidency Act the original side of the 
High Court can exercise control oyer insolvency proceedings 
in subordinate Courts Before the enactment of the said sec- 
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tioti iSA (m force from 20th Mnreh, iq'so) it was held that ihc 
Comiiubsiiouer m Insolvency CNercising jurisdiction under see 
of the Prcbulencj ■'iowiii InsoUciicy Act, 1909, had no lioacr 
to interfere with msol\cncy procccUiiiRs pending in a proimn-l 
I^istrict Court, Re Manekehand Vtrehand j7 Bom, 27s I 
Bom R 872 A 1 R 1921 Uoiu 390 7S I C 6r But a 

difTereiit view seems to have been taken in Re Jciandas ]hi a' 
40 Cal 7S , lb I C 90S A District Court c\crcisiiip insol 
veiiei jurisihetion is, no doubt a Court of concurrent Jlmsdl^ 
tioii witfi the lIiRli Court in iN hinkniptcs jurisdicii r 
uid the (iiiestion is whether the latter ’us 119 ]K)\'er 
Order staj of ilic proeculinRs, before the District Court 
I ormerlv u was held that neither see iS of the Prcsid'.ur' 
\ct nor slc 107 of the Government of India Act wouM 
iiithorise an Insolvency Judge of the High Court to maVc aa 
Order 0/ itij of proccedimis in the District Court, see Sasec* 
6- Sons \ C.oslo lichart ti C W N 847 MR 1O27 Cal 6 5 
103 I C this view uas lOirmed b\ the 1 B in Saral Cli ' 

IlirloD ty Co so Cal ~f2 33 C W N 15 X13 IC Sto 

(i B) ipproviiiR Re \ igiMitf, iq Bom 7S8 But is sud aho'f 
the iforcsaul see 18A has effected a clinngc m the law an'l 
superseded the ibo\t IB cisc and the other ci-'ts 
the suiie view Tven if there were no statntor) obhijs 
tions to vet in concert still all British Courts of 
ouglit to act as nuMhary to, and in nid of, one another w 
/ifu SliTif^cn of the partner* 

of i firm look cutta and other 

hid been idjii The Calcutt* 

Court made an re should be i® 

aid of ami J t auxiliary to the proceedings m LiiRlmd bee 
he Micklad\en <&* Co 77 BJKB 319 Where concinrcBj 
proceedings ire taken in dtficreiit Courts no such order sbou 
be made as would Rad to frietion or conflict of junsdictioa 
Ide notes it p 237 unfr (ihc maolvciio Court in 
his however no jurisdiction to restrain n decree holder n 
filuiK a smt aRamst in Insolvent who has obtained hi» discw^*^ 

111 the Itisoivtncv Court m a foreign Stale, withm whose 
diction the msolvciit has his property, for rccoiermg 1 _ 

re^peet of which discharge has been obtained) Lakhno ha 
1 P«Hi»Jcfia»iJ 22 Bom, I U n73 50 I C tit 

The word “jhdB" indicates the absolute obligation * 
t he iiisoKciic) Courts to render mutual assistance to each oU‘ 

U lien sucli assistance is Miuglit of a Court then the ,t 

assiMuKc Is sufTiciciU to give jurisdiction to such Court to 
With matters m respect of which assiatance is sought 
I'-^iMance c'Diiteuiphted lu this stcUoti should be smight wirt 
vver T m vtler for cotistdcralinn can be im re eflccliif*) * 
coiueniciKlj tfeall uitli b> the aiixilnry Court tlull the pniiti 
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pal one For instance when a tiebtor is atfjndsciJ an iiiboUuit 
bi the Dacca Court and a petition is made under see A3 for 
annulment of a transfer b\ the inMihent in respect 0! 1 pro- 
pert\ situated it Mouclnr where the witnesses to the transfer 
rt-Mde the Dacca Court oiiRht to call in the aid of the MonKh>r 
Court for a dclcnnniation of the question raised bclAAcen the 
parties Lj/;t ^aliai \ iMnl Dtni is C'V 's 253 t2 CLJ 
452 - I C Cf IMul fvd \ flawfiidiiui, 15 CLJ 

^5- 1“ C^\ N 4o-( The atd max he of iiiv slnpe It may 

be for a inert ciiquirv as in is CW N or mix be for a 

mere transfer of the ^1«. proiccds held bx the au'tiliaf) Court • 
Re fc anda^ Jha^ar AO Cal 18 I C QoS \n appeal from 

au order of the au^iharx Court will he to its own normal ajjpcl- 
late Court and the qut'tton wiU not Ik influenced b> an> refer- 
ence to the rcqiicstmj? Court --tc / vi'atlc I IcIcUcr, (1877) 
d Ch D ISO 

78 [New] (1) The proMsions of sections 5 
nnd 12 of tlie Indian Limitation 

Um.uum jgpg jjppjy 

peilt and applications iindci this Act, and foi the 
purpose of ilio said section 12, a decision under 
section -i shall he deemed to bo a decree 

(2) Where an order of adjudication has been 
annulled undei this Act in computing the period 
of limitation prescribed for any suit or application 
for the execution of a decree [other than a suit or 
application in respect of winch the leave of the 
Court ^\as obtained under subsection (s) of sec- 
tion 28] V inch might have been brought or made 
but foi the makinc of an ordei of adjudication 
under this Act the penod from the date of the order 
of adjudication to the /late of the older of annul- 
ment shall bo excluded 

PiOAided that nothing in this section shall 
apply to a suit oi application in respect of a debt 
piovable but not proved under this Act 

The Section Tins section is new and bas been consi- 
dered neCcs&arj m xiew of tile various decisions c^pfessinff a 
dobiit as to whether sees 5 and 12 of tlie LiiuHation Act 
could be called m aid in the matter of computing periods of 
htintations for insolxcncy appeals and applications , see 
Suammiah v Bhujanga, 39 Mad, 596 , Kapparthi v AraxcU, 
41 Mad, 169, FB 44 re 853 33 MLJ 566. 
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Ramasuami v VcnkalasTtata, 42 Mad , 13 , Rampal Stngh v 
handalal, 16 C W N 346 — following Majuram v Rupchand 
33 Cal , 1047 C \V N 874 , Dropadi v Htralal, 34 All. 
496, rn — o\crriiluig ]ftgoi Ktshore v Gur Narain, 33 A1 
79b 8 A L J 833 , Thakur Prosad v Purtio Lai, 35 All , 4i( 
:i A L J 603 20 I C 673 , IKarvani v Madhava, 6 IC 58} 

8 P W R 1918 . Ratn Ktssen v Umrao Btbt, So P W R I9if 
33 I C 730* and also see the cases under the heading ‘'Limit 
lion” under sec 75 at p 475 The present section sets 
rest the conflict of opinion 111 the above cases by enacting th 
■sections 5 and 12 of the Limitation Act will apply to insolvffli 
appeals and applications Vtde the Select Corntmliee Repc 
published on 24th Sep 1919 It should be noticed that i 
other section of the Limitation Act has been mentioned b 
It has been held that sec 14 of the said Act will not ^ply 
insolvency proceedings, Duratsamt v Meenakshi, 25 I C wo 
16MLT 246 (19:4} MWN 131 But notice the cttect I 

the amended section 29 of the Ind Limitation Act, and a 
read the notes at pp 475 76, ante . Trastdeva v Paramesharay 
39 Mad , 74 As the Act has no retrospectuc operation, 
provisions of this section do net 
to cases started under the Act ot w 
Pulpatt V Raviiri, 41 MLJ * 
(1921) MWN 381 64 IC 270 U 
in other words, the section f, 

effect of empowering the Court to extend the period of 11 ‘ 
tion m respect of a petition under the Act of 1907 So, 
a petition was presented under the old Act more . j 
months after the act of insolvency on which it 
the Court could not excuse the delay by applying this se 
/ltyapuTa;u v P'enLata, 44 M L J 303 (1923) MWN i95 

L W 38 AIR ,923 Mad 462 74 I C 488 See also iw 
AUta, V Ramlal Marjian, wfra When the 
under the Act of 1907, sec 5 of the Limitation Act wi 
apply, Nur Mahaminad v Lalchand, 7 Lah L J 201 
section empowers the Court to excuse delay in all 
under the Act The High Court can excuse the delay m as 
for leave and grant the leave at the time of hearing 0 
appeal itself See the decision of Spence and 
dated the 30th August 1923 (m C M A No of 1922 Macl 
45 M L J 8 (notes) , see Karulhan CheHtar v 
AIR 1924 Mad 400 45 MLJ 844 (^923) 

18 L W 808 80 r C 376 Cf Horomohun v ^ 

39 C L J 434 AIR 944 Cal S49 83 I c 360 

can excuse also the delay m presenting an appeal or an ‘‘fk 

•We do not deal with these cases lit extenso as the\ now sta 
abrogated by this new section 


I^xteudmg limitation 
for suiScient cause — old 
Act and new Act 
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tion, 4 HaHfJ«ara\a«a \ Rama 5 ub&a iiMir, 4“ Mad 67^ iS, 
LW S57 AIU 1924 Mad 345 79 I C 395 But in a Sind 
case t hi«; section lias been held not to apply to petition for 
adjudication and therefore the time for presentation of an in- 
sohency petition cannot be extended under s 5 of the Liniita 
tion Act, and the reason gi\cn for this mcw is that pctihons 
are not "applications” rvithin the mcantnfj of the section, 
Bulomal \ Soomar Khan, AIR 1928 Smd 177 112 IC 646 

The effect of this section is that there can be no extension of 
the penod of limitation for a creditor’s petition, vtde tbtd It 
has been pomted out m Hazara Stngb v Dtlla Ram, AIR 
1930 Lah 417, that the question uhetber the term "application” 
here includes a peiiiton for insolvency is not free from difficulty, 
there being opposite views on the point Cf AIR 1925 Lah 
436 

N B Tins section really enacts a further exception to 
sec 9 of the Limitation Act, Rama Pillai \ Kasamuthu Nadar, 
(1929) M W N 369 AIR 1929 Mad 715 30 L W 327 

I2Z I C 4S5 

Decree. For the purposes of sec 12 of the Limitation 
Act, a decision under sec 4 of this Act ndl be looked upon as 
a decree Vtde notes under the heading "Court fees" at p 472, 
ante 

Sub-section ( 2 ) This sub-section makes provision for 
excludmg the period betx^een an adjudication order and an order 
of annulment thereof during which a suit or an application 
for execution remained suspended We have the following note 
in the Select Committee Report dated the 24th September 1919 
"We have adopted the suggestion that uhere a creditor’s right 
to sue is barred by the provisions of the Act the period between 
the making of an order of adjudication and the annulment of 
such an order shall be excluded from the penod of limitation 
apphcable to the suit These provisions however will not apply 
to suits in respect of debts which are provable but not proved 
under the Act ’’ An order of adjudication is a pre requisite for 
the applicability of this sub section A person is not entitled 
to claim hereunder exclusion of the penod spent bv him in an 
Insolvency Court, unless there is a legal order of adjudication 
passed m the insolvency proceedings Babram v Supadasa J21 
I C 55 (Nag ) Tt should be noticed that this sub section 
embodies the equitable pnnciplt that a lapse of time beyond 
the control of a man should not be reckoned against him So, 
it has been maintained that a debt does not become barred bv 
lapse of time if it was not so birred at the commencement of 
bankruptcy, Baranashi v Bbabadev 34 C L J 167 66 I C 

758, Siva Subraniajita v Tecthtappa 45 MLJ 166 (1923) 

MWN 895 75 I C 572 Re Bower (1914) 2 Ch D 6S 
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Rc Wcstlcy, 10 Ch D 776, and the other cases under the 
heading “Barred debts” at pp 222 and 226, ante But the 
above rule will not apply unless the debt is proved toidfr ik 
Act. ShciL Aka} \ Ramlal Marian, mfra The expresson 
“tinder the Act” is not a meaningless superfluity and its sgni 
ficnncc should not be lost sight of as was done in the case 01 
Krishna Chandra v Jottndranalh, 48 C L J 574 AIR 5 

Cal 159 114 I C 415 In this ease the insolvent entered m 

the schedule of his batil.niptc> petition the name of the deae^ 
holder as his onl> creditor This creditor did not tender any 
proof of his claim in the nnniicr indicated in see 49. 
an> schedule prepared under see 33 of the Act, and n 
upon aiiniilmciit of adjudication in coiisctiiiciicc of 
apply for discharge under see 43, the decree holder ere 
sought to cNccutc his decree more than three jears 
date of the decree, the Court mistakcnl> held that the 
wasted in the baulvniptc> proceedings could be dcdicted 
this section (notwithstanding the fact that the debt , 
proved under the det) Siiiiilarlj, in a Madras ease, ^ 
a decree was obtained against an adjudicated insolvent tog 
with the official Kcccivcr, who was impleaded as a pa v 
the suit the debt was considered to have been 
the meaning of the proviso to this section, although the 
method of proving the debt as provided bv the Aev ' j 
adopted, i?rtm<ilmga djmr V 53 Mad 241 S* 

170 (1930) MWN 40S Again the benefit of tins 

can be invoked only by the party whose hands 
during the bankruptc> proceedings Therefore a pers 
brings a suit against the insolvent during the pendenc} 
insolvencv proceeding is not entitled to the ,nT\\ 

Mac/iaiijfcn Ahmed v Goamd Prahhu. 51 Mad S62 , j 

352 55 M I J 661 (1928) M W N 536 AIR «« 

977 114 re 227 Or, to put the matter in another I ^ 

benefit of the section can be invoked after annulment ® .jj,g5 
cation and not during the pcndciicj of insolvency ^5 for 
Jbid A person who wants to sue in the ordnia^ weof I" 
relief against an insolvent cannot claim the benefit he ^ j 
re Benson Bo ccr v Chelwynd (1914) 2 Ch . ,t 

Ch 658 The wording of the section makes it clca 
applies only to cases where the creditors of an mso ' of 
pose to institute suits or file application for the excc 
decree against the insolvent, Rama PtUai v Kasamtiln 
(1929 IMWN 369 AIR 1929 Mad 7^5 J ^ Imitation 
section cannot be applied to enlarge the enfore®* 

iH fa our of insolvents and m respect decrees or debt 
able by such insolvents against their debtors loi 
pending a suit bv a creditor, a debtor is adjudicated ^^oial 
vent and a decree is passed against the debtor and hi 
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assignee but the adjudication ij, 'inmillcd an cNCCUtioii ajii'li 
cation filed more than 3 vcars after the date of the decree will 
not necessanly be timc-barrcd, 57 MLJ Si(n) 

The equitable pnnciple of this section cannot ho\\c\cr 
applj in the two following cases — 

(o') leave was previouslv obtained ior the suit or 

the apphcation under see 28 (2) 

(li) \\Tien the suit or the application is in respect of a 
debt which is proveabie but has not been proved under tins Id 
With reference to Cl <a» it should bo noticed that where 
the permission to sue and to execute the decree imdcr sec eS (2) 
IS subject to conditions which make it impossible for the credi- 
tor to execute the decree obtained bv him the permission is 
ineffectual to exclude the unfettered operation of this section 
and the creditor will be entitled hereunder to deduct from the 
penod of linutatiou for execution the period between the adjudi 
cation and the annulment. Vulchaud v Rajdlmr, :x ALJ 
97S AIR 1925 \11 73^ S8 I C 544 Tlie undcrlj mg pnu 
ciple IS that deduction of time is allowed becanst of the sus 
pension of the right of suit during bankruptev so where there 
IS no suspension there is 00 deduction comp Stdhraj Bhojaraj 
V AUt Haji, 47 Bom 244 \ I R 1023 Bom 35 (a case under 

the Presidency Act) 

Proviso The proviso to sub sec {2) is very important 
In order to be entitled to the benefit of sub sec {2), the debt 
must be proved under Hits Act As there WaS no similar pro- 
vision m the Act of ioo 7 , a debt proved under that Act 
will not enjoy the protection that this sub section confers, 
Shetkh Akhaj v Ramlal Martvan (1923) Pat 271 AIR 
1924 Pat 40 In this case, a person was adjudged an insolvent 
on ist November, 1917, on his own petition dated the ist 
August, T917 A creditor of the insolvent, who obtained a 
decree foi money against him on 3rd August 1917, applied on 
the 14th May, T921 to the Insolvency Court to be entered in the 
schedule of creditors but the said application was rejected on 
the nth Feb 1922 Then, on the annulment of the adjudica 
tion order on the 27th October, 1922, the decree holder creditor 
applied for execution of his decree Held the application for 
execution was barred by limitation Ibid 

Onus of proving right to enlarged period The onus 
is on the person who claims to take advantage of an exception 
to the general law of hmitatioo to prove that he conics within 
such exception, Rama PtUat v Kasamulhu supra 

Saving of limitation by acknowledgment in Schedule : 
The mention of a debt in the schedule of a bankruptcy petition 
may operate to save limitation provided the requirements of 
see 19 of the Limitation Act as to signature etc are com- 
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plied with, see Ram Pal v. Nanda Lai, cited at p. 103 , also 
Sugopal V Dhonalal, 35 Bom 383 , A. K R M M C T 
Chcllyar Firm v. S E Munnee, 6 Rang 533 AIR iQiS 
Rang. 326. 


79. [§51] (2) The High Court may, wth the 
Po.=r to male r.lea P^evious sanctioD, m the Case of 
the High Court of Judicature 
at Fort William in Bengal, of the Governor General 
in Council, and, in the case of any other High 
Court, of the Local Government, make rules for 
carrying into effect the provisions of this Act 
(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may 
provide — 


{a) for the appointment and remuneration 
of receivers (other than OlBcial Be 
ceivers), the audit of the accounts of 
all receivers and tlie costs of such 
audit. 

(h) for meetings of creditors. 

(c) for the procedure to be followed where 
the debtor is a firm, 

{d) for the procedure to be followed in 

case of estates to be administered m 
a summary manner, and 
{c) for any matter which is to be or may 
prescribed * 

(3) All rules made under this section shall he 
published in the Gazette of India or in the loca 
official Gazette, as the case may be, and shalii^. 
such publication, have effect as if enacted m tm 
Act 


This IS section 51 of the Act of 1907' Under tins 
the different High Courts have been invested with 
make rules /or carrying into effect the ptovtsions of 
Therefore, the High Court will ha\e no power to 
inconsistent with the Act or for a purpose win ch will _ 

* (e) lias been added by the Provincial Insolvency 

ment) Act, (XJQCIX of 1926), which received the assent of the Gov 
General on gtli September, 1926 
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further the object of the Act, Cf Re Houc, (1SS7) 18 Q B D. 
573 (S7S) also (1S9S) A C 720 (729)- Under sub-sec (2) such 
rules ma}' provide (0 for the apporntnieiit, rcimincratioii and 
the control of the reccner, (n) for mccunfis of creditors Cf 
notes at p 430, ante, (iii and it} for the procedure in 
cases of msoKent firms, and \n smnmarv cases, and {v] for 
any matter for which the Act authonscs the making of rules 
See secs 19 (2), 30, 37. 57. SoA, 64. 07A, 74 (ti). 76, So 
These powers are similar to those vested in the High Courts 
by the Charter, the Letters Patent and the Civil Procedure 
Code, 190S, and are subject to like sanction In the case of 
the Calcutta High Court which has Imperial connection, sanc- 
tion from the India Government is necessarv . and m the case 
of the other High Courts sanction from the local Governments 
mil do 

Under sec 24 of the General Clauses A^ct, 1S97, the rules 
made under a repealed Act continue in force till superseded by 
new rules made under a new Act , also sec Darrah v Faial 
Ahmad, cited at p 8. ante 

Adjudication of Firm For the amendment m cl (c) 
of sub see (2), see the Select Committee Report, dated the 24t]i 
September, tgig Under the repealed Act there was some 
doubt as to the possibility of partners being adjudicated lu 
the name of the fijm, see pp 71-72, ante But this doubt has 
now been removed b> the amendment in this clause cl (c) 
"Firm” ts the collective name of persons entering into partner- 
ship with one another, sec 239 of the Indian Contract Act 
It is not a legal entity, not is it a person, Scodayal Khemia 
V. Joharmull ManmuU, 50 Cal 549 (558) AIR 1924 Cal. 74 
75 I C 81 It IS merely a collective name for the 

individuals making up the partnership, Ibid , a firm 

name is mcrelv a short-hand form for collectively designat- 
ing all the partners in the firm, Honda Ram v Chiman Lai, 
100 IC 112 iLah ) So It has been said that ”a firm is not 
m law a distinct and separate person from the partners com- 
ix>5ing it The firm name is merely recognised for collectively 
designating all the partners Adjudication of a firm has the 
cflect of adjudicating every individual partner” Official 
Receizer v Naramda Lotaram, AIR 1926 Smd, 31 8q I C 
493 , Mahomed Umar \ Official receiver, AIR 1920 L&h 
447 119 IC 735 , Rc Firm of Uima Mallik, AIR 1028 

Sind, 114 107 IC 442 Sec 61 (4) also points to the con 

elusion that where a partnership firm is adjudicated, each in 
dividual partner becomes an insolvent, sec Honda Ram v 
Chttnanlal, supra Where the debtor is a firm the application 
for insolvency must be in the name of the firm, and must be 
signed m the manner laid down in rules 19, 22, 24 framed by 
the High Court (Calcutta) under this section, ^attsh Chandra 
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Add}a V FiTin Raj Natmn RaUtira. 73 I C 60 (Cal) the 
tunc of niakintj an adjudication order against the partners of 
a firm the Court need not order as to the course of admuii'tra 
tion in msoUenev t\ith reference to tlie joint estate of tie 
firm and the separate estate of the partners That is a matter 
that must he considered and determined dunnfj the subsequent 
proceedings consequent ujHm adjudication, Debcndra v 
m/Zani 55 I C 1S6 Cf sec 61 (4), ante The term '£nn 
in so far as it imphes a partnership b\ contract, cannot inclufe 
a minor, see Charan^s case cited at p 73 Famih 

concerns ma\ loosch be termed as firms and minors maj be 
admitted to the benefits thereof, xtde notes and cases at p /4 
ante Cf SoJ Lanadha \ SokLanadha, 2S Alad 344 
A debt owing l)> one partner oiiK will not support a joint ad 
judication against him and his co partners Lx parte Ckrkc 
I Dca &. Co <544 But a debt owing by all the partners ot 2 
firm is sufficient to support an application, Lx parte Bat’a is 
figoo) 3 Q B 69S 

Sub-sec. (3.) The rules framcrl under the sccuon sb 
be published m the Gazette of India or in the local 
Gazette, as the case nia\ be and will ha\c the force of w 
from tlic moment of their publication , 

80. [§ S2] (1) The High Couit, mih 

like sanction, may from time >" 
time direct that, in any mat ® 
in respect of whicli 

IS given to the Court bv this Act, the Official ite 
ceiver shall, aubiect to the directions of the 
have all or any of the following powers, namely 
(a)* * * * 

(&) to frame schedules and to admit or rejfc 
proofs of creditors , 

(c) * * * 

(d) * * * 

• Clauses (a) (c) and (d) have been omitted bv the Js'stf' 

venev (Amendment) Act (VXXIX of 19 6) winch received , j- 
of the Governor-General on 9th September 19 6 They were as 

(a) to hear insoUeney petitions to examine the debtor ana i 
orders of adjudication 

(c) to grant orders of discharge 

(d) to approve compositions or schemes of arrangement 

Notes on the repealed clauses rtrder 

Cl (j) Cf sections 24 and 27 When an adjudication .j 
made by the OfBcial Receiver under this sub-clause the m ' 
estate does not test 111 him onder sec 56 or any protision au 
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(e) to make interim orders m any case of 
urgency, and 

(/) to hear and delciminc any unopposed or 
ex-p(iTte application 

( 2 ) Subject to the appeal to the Couit provided 
for by section 68, any older made or act done by 
the Official Recener in the exercise of the said 
powers shall be deemed the order or act of the 
Court 

This IS section 52 of the Act of 1907 and corresponds to 
sec 99 of the Bankniplc\ Act, iS8^ (now rc-cnactcd in sec 103 
of the Baokniptci Act, 1914) Clauses (a), (f) and (d) of the 
section ha\e been omitted b\ sec 7 of the amending Act 
XXXIX of 19:6 (vide footnotes) on the recommendation of 
the Cull Justice Committee to restnet the power of the Official 
Recener “to hear msol\cm.\ petitions, to c\amnic the debtor, 
to make orders of adjudication to grant orders of discharge 
and to approie compositions or schemes of arrangement'*, sec 
Statement of Objects and Reasons for Bill No 41 of 1926, 
published m the Garette of India, dated the 21st August, 
1926, Part V, at p 137 Sec also the Cuil Justice Committee 
Report, p 238 B> sec 2 of Act XII of 1927 the abo\e sec- 
tion 7 of Act XXXIX of 1926 was repealed as being spent 
Act XII, being spent out, has 10 its turn been repealed bv 
sec 3 of Act XVIII of 1928 The effect of wiping out the 
spent out statutes, is not to touch the amendment made m 
1926 

Under this section the High Court can, subject to sanction 
of the Indian Government or the local governments m the 
manner referred to m the previous section, delegate certain 
powers to the Official Receiver These powers have been 
enumerated m the clauses attached to sub sec (i) Under this 
section no power has been delegated to an Official Receiver 
to make an order on a claim petition Vellayappa Chettiar 


not do so unless an order sestrag «t m him is passed hv the Court 
O0icial Receiver rricittnopoly v Sottuifttndatam 30 MLJ 41s Muthu 
sanU V Somoo 39 MLJ 438 Sankara Rao \ Ratna Krishnayya 19 
LW 4SO {1924) MWN 198 46 MLJ 184 19'’4 Mad 461 "SIC 

294 See also at pp 369 70 and 379 80 

Cl (c) Cf secs 41 and 42 The Official Receiver who can make 

an order of adjudication can also fix the period within which the debtor 
is to apply for diseharj,® Arunagtri Miidaliar v KandastamI 19 LW 
418 (1924) MWN 331 AIR 1924 Mad 634 

Cl (di Cf Secs 20 •’I 23 28 etc 
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V i?omaHai/jan, 47 Ma(J 312 46 M L J 80 (1924) 

163 xg L W 251 AIR 1924 Mad 448 7S I C 1017 

Cl (6) Frame Schedule Cf sec 33 In framing a 
schedule under this clause Ihe Official Receiter does not deade 
judicially or finally upon contested claims, AJiadirafia* \ 
Official Rccct..eT 41 Mad So where tlie Offiud 

Recei\ cr once enters the name of a creditor m the bchedule 
he may afterwards, for good cause, ask the Court to expunge 
such creditor’s name under sec 50, or to take action ngamt 
his under sec 53 (Ibid) As to whether an Official Recene^ 
power of rejecting proof extends to the caSe of a secuiea 
creditor, see CheUtar v Official Recetycr, hoi\ 

Arcot, SI M L J 2S7 (1926) U W N 935 A I R I9 ^ 

1019 97 I C 407 

Cl (e) Under this clause the Official Receiver can to 
and determine an tinoppoted or ex parte application vv 
the Official Receiver is given a power under this claas^ w 
junsdictiou IS ousted as soon as there is contest or oppositio 


Though the Official Receiver has been invested with cer 
quasi Judicial functions under this section still he ^ ® 
Court So when tlie insolvent uses forged ^ticuments w 
the Official Assignee, it is the Court and not the w 
Assignee that should make complaints under sec 195 “ 

C P Code, Deerdscll & Co y Abdul Gamii, 37 wa® 
or under sec 70, supra He is not a Court subordinate 
District Court within the meaning of sec 75 
and therefore an order of the District Court confirming t 
the Official Receiver is not final and is therefore » t 

appeal, Alla PicJiai v Kuppat Piclioi, 40 Mad 752 * 3*^ 
449 , 39 I C 42Q Cludomboram v Nagappa, 38 Man 0 
24 M L J 73 16 I C 820 


Difference between a Receiver and an Official 

An Official Receiver appointed under sec 57 b) 

judicial or quasi judicial powers as are conferred on 
Rules framed under sec 80 But the powers of an 
Receiver under sec 50 are purely executive or 
in character and not judicial Nihnom CUoudhury v 
charan 22 C W N 704 46 I C 377 

Sub-sec. (2) : Appeals * An appeal against an order of t 

Official Receiver lies to the Court under sec 68 and ny 

High Court under sec 7s (2) Chidambaratn v I^agappa c 

38 Wad 15 24 ML J 73 16 I C 820 Cf Affa^' J 

Kuppat Ptchai 40 Mad 752 32 M L J 449 39 ^ ^ i of 

Such Tights of appeal is not confined to any particular Ainu 
orders but extends to all (/bid) 
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81. [§ 54] Any Local Government, * 
Power of Local Got- may, bv notification in the local 
uTrf' officiarGazette, declare that any 

sions to certam Courts Of the prOVisioUS Of tllis Act 
Specified m Schedule II shall not apply to insol- 
vency proceedings in any Court or uourts having 
jurisdiction under this Act in any part of the terri- 
tories administered by such Local Government. 

This IS section 54 of Act III of 1907 The Principle on 
^hich this section is based is that as all the different parts of 
the countT} are not equally advanced and as different parts 
have different requirements, the same law cannot equally apply 
to all of them “A law adopted for the towns is too compli- 
cated for the countrv districts and a law suited for the country 
districts IS altogether msufiBcicnt for the great centres of trade” 
-~see the Council minutes relating to Act III of 1907 It ts 
With this v^elv that provisions are herein made to exempt 
particular temtoncs from particular provisions not suited to 
them 

Change of Law . Under the Act of igo"', the power of 
the local Govemnicat to bar applications of the provisions of 
this Act was limited to the particular sections mentioned m 
sec 54, now sec 81 , but under this Act those sections have 
been enumerated in Schedule 11 

Notification For such a notificatiou sec Burma 
Gazelle, 1908, Pt I, p 300 In order to bar application of 
certam provisions of this Act there must be a notificalton for 
the purpose in the local ofBcial Gazette Formerly, a previous 
sanction of the Governor-General in Council was necessary to 
empower a Local Government to take action under this section , 
but now the law in that behalf has been altered by the Devolu- 
tion Act, 1920 , vide the Footnote 

82. [§ 55] Nothing in this Act shall — 

(a) affect the Presidency towns Insolvency 
Act, 1909,^ or 

{&) apply to cases to which Chapter IV of 
Savings Dekkhan Agriculturists’ Relief 

Act, 1879, is applicable 


1 Ifere the words “with the previous sanction of the Governor- 
General m Council ■ have been omitted by the Devolution Act 1920 
I The words or section 8 of the Lower Burma Courts Act 1900” 
have been omitted by Act viii of iqvo This repeal is consequential 
on the repeal of Act vi of 1900 by Act XI of 1913 
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SCHEDULE II 


(Sec section 8t ] 

Provisions of the Act application of which may be barred by 
Local Governments 


Provisions of 
the Act 

Sub/ect 

Section 


26 

Award of compensation 

28, sub-section 

Reputed property of an insolvent 

{3). 


34 

Debts provable under the Act 

38 1 


59 1 

Compositions and schemes of arrangement 

40 1 


42, sub-sections 

Obligation to refuse absolute discharge 

(0 end (2) 


45 


46 


47 


48 

Method of proof of debts 

49 


SO 


51 


52 


53 

Effect of insolvency on antecedent transactions 

54 


55 



^ 
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SCHEDULE 11— conl4 
[See section SI ] 

Proiisions of the Act orpacnfion of ufticJi may be barred by 

Local Goicmmeats 

ProMsions of i 


the Act 


Section — concld 

\ 

61, lexcept clause 

Pnorify of debts 

(a) of sub 


section (I) 


and sub 


section (4)] 


“ 1 


SJ 1 


!• 

Dividends 

« 1 


6S J 


€6 

Manaicmenl by and allowance to insolvent 

72 

Penalty for obtaining of credit by andiscftargci in 


sohent 


SCHEDULE HI 

ENACTMENTS REPEALED 


[See section 83 ] 


Year 

No 

Shotl bJe 

Latent of lepeal 

• 1907 

III 

. The Pioviticia' ln«ol 
! vency Act 1907 

So much a« has not been 
repealed 

1914 

IV 

The Decent alization 

Act 1914 

In Schedule I Part I the 
entry relating to Act 111 of 
1907 

1914 

X 

The RcpealiDB and 
Amending Act 1914 

In Schedule I the entries 
relating to Act HI of 1907 


N B — This schedule has been omitted by the Repealing Act XU 
of 1927 






APPENDIX A. 


CALCUTTA HIGH COURT RULES 


(Act V of 1920) 


Pubfii/ici in the Calcutta Gazette, dated the Slh June, 1921 
No 3022G — The following rules having been framed by the Higli 
Court of Judicature at Fort William in Bengal in the exercise of tfs 
powers vested m it by section 79 of the Provincial Insolvency Act, 19- 
(V of 1920), with the sanction of the Governor-General in Council is 
published for general information — 


The Provincial insolvency Act, 1920 (V of 1920) 

(1) The following rules may be cited as “The Provincial Insol'twy 
e , , Rules ” The forms prescribed by these ruie 

7^ A«‘'v“;i'i92r"" such var.ah.ns cs c,rcum, 

require, shall be used for the matters 
which they severally relate 


{The forms arc reproduced as Civil Process Forms Nos 137 
to ISO m Volume ID 

(2) Every insolvency petition shall be entered in the 
Insolvency Petitions to be maintained m all Courts exercising , jn 
Jurisdiction and shall be given a serial number in that Register, a 
subsequent proceedings in the same matter shall bear the same tiu 
13) All insolvency proceedings may be inspected at sue 
and subject to such restrictions as the District Judge may 
the Receiver the debtor, and any creditor who has proved » 
legal representative on their behalf 


Notu-es ’ 

(4) Whenever publication of any notice or other matter is rec|“ ^ 
by the Act or by these Rules to be made in an official Jjj 
memorandum referring to and giving the date on which such a 
ment appeared shall be filed with the record and noted m th- 

(5) Notice of an order fixing the date of the hearing of a P*“ j 
under Section 19 (2) shall be published in the local official o 
and advertised m «uch newspapers as the Court may direct 

of the notice «hall also be forwarded by registered letter to each 
to the address given m the petition The same procedure s 
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followed in re-^pect of notices of the date for the consideration of a 
proposal for composition or scheme ol arrangement under section 38 (1) 

(6) Notice of an order o! adjudication under section 30 may, in 
addition to the publication m the local official Gazette required by the 
Act, be published m such newspapers as the Court may direct When 
the debtor is a Gotemment servant, a copy of the order shall be sent 
to the head of the office itv uhicli he is cmplosed The same procedure 
shall be followed m regard to notices of orders annulling an adiudica- 
non under section 37 (2) 

(7) The notice to be giten by the Court under section 50 shall be 
sened on the creditor or his pleader, or shall be sent through the post 
by registered letter 

(8) The notice to be issued by the Receiver under section 64 before 
the declaration of a hnal dividend to the persons whose claims to be 
Creditors have been notified, but not proved, shall be sent through the 
post by registered letter 

(9) Notices of the date of hearing of applications for discharge 
under section 41 (f) shall be published tn the local official Gazette 
and m such newspapers as the Judge may direct, and copies shall be sent 
by registered post to all creditors whether they have proved or not 

(lOl A certificate of an officer of the Court or of the Official 
Receiver, or an affidavit by a Receiver that any of the notices referred 
to in the preceding rules has been duly posted accompanied by the 
Post Office receipt shall be sufficient evidence of such notice having 
been duly sent to the person to whom the same was addressed 

(11) In addition to the prescribed methods of publication, any 
notice may be published otherwise m such manner as the Court may 
direct, for instance, by affixing copies m ihe Court house or by beat 
of drum in ihe village in which the insolvent resides 

Receivers • 

(12) Every appointment of a Receiver shall be by order m writing 
signed by the Court Copies of this order sealed with the seal of tlie 
Court should be served on the debtor, and forwadred to the person 
appointed 

(13) (1) A Court when fixing the remuneration of a Receiver should, 

as a rule, direct it to be in the nature of a commission 
or percentage, of which one part should be payable on the 
amount realised, after deducting any sums paid to secured 
creditors out of the proceeds of their securities, and ihe 
other part on Ihe amount distributed m dividends 
(2) When a Receiver realizes the security of a secured creditor, 
the Court may direct additional remuneration to be paid 
to him with reference to the amount of work which he 
has done and the benefit resulting to the creditors 

(14) The Receiver shall keep a cash-book and such books and 
other papers as to give a correct view of his administration of the estate 


32 
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and shall subnut his accounts at such tunes and m such forms as th« 
Court may direct Such accounts shall be audited by such person or 
persons as the Court may direct The costs of the audit shall be fixed 
by the Court, and shall be paid out of the estate 

(15) Any creditor who has proved his debt may apply to the Court 
for a copy of the Receiver’s accounts (or any part thereof) relatmi to 
the estate, as shown by the cash book up to date, and shall be entii e 
to such copy on payment ol the charges laid down in the rules o 
Court regarding the grant of copies 

(16) In any case m which a meeting of creditors is necessary w 

m any case m which the debtor proposes a composition or sc e 
under section 38, the Receiver shall give seven days’ . 

debtor and to every creditor of the time and place appointe 
meeting Such notices shall be ser\ed by registered post 

Proof of Debts 

(17) A creditor’s proof should be in Civil Process Form No 
in Volume 11, with such variations, as circumstances may require 

(18) In any case in which it shall appear from the ^**’^°J* 

meat that there are numerous claims for wages by workmen s 
employed by the debtor, it shall be sufficient if one proof to 
claims IS made either by the debtor or by some other ^ u; 

of all such creditors Such proof shall be in Civil Process Form 

m Volume II 


Procedure where (he Debtor ts a Firm 

(19) Where any notice, declaration, petition, or other 
requiring attestation is signed by a firm of creditors or deb o 
firm name, the partner signing for the firm shall also a 
signature, e/ ‘‘Brown & Co by James Green, a partner m 


firm TiprEsssty 

(20) Any notice or petition for which personal service is ^ 
shall be deemed to be duly served on all the members of a 

IS served at the principal place of business of the firm within i 
diction of the Court on any one of the partners or upon 
having at the time of service the control or management of e p 
ship business there 

(21) The provision of the last preceding rule shall so 
nature of the case will admit, apply m the case of any perso 
on business within the >unsdiction In a name or style ot er 

the sacic 

(22) Where a firm of debtors file an insolvency petition m 
shall contain the names in full of the individual partners, .jniei 
petition IS signed in the firm name the petition shall be ac 

by an affidavit made by the partner who signs the petit on 
that all the partners concur in the filing of the same 
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(23) An adiudication order made against a Hrm shall operate as 
i( It «ere an adjudication order made against each of the persons who 
at the date of the order is a partner in that firm 

(24) In cases of partnership the debtors shall submit a schedule 
of their partnership affairs, and each debtor shall submit a schedule of 
his separate affairs 

(25) The joint creditors, and each set of separate creditors, may 
severally accept compositions or schemes of arrangement So far as 
circumstances wilt allow, a proposal accepted by joint creditors may 
be approved in the prescribed manner, notwithstanding that the pro* 
posals or proposal of some or one of the debtors made to their or his 
separate creditors may not be accepted 

(26) Where proposals for compositions or schemes are made by 
a firm, and by the parmers therein individually, the proposals made 
to the joint creditors shall be considered and voted upon by them apart 
from e\ery set of separate creditors , and the proposal made to each 
separate set of creditors shall be considered and voted upon by such 
separate set of creditors apart from all other creditors Such proposals 
may vary in character and amount Where a composition or scheme 
IS approved, the adjudicauon order shall be annulled only so far as 
It relates to the estate, the creditors of which have confirmed the 
composition or scheme 

(27) If any two or more of the members of a partnership constitute a 
separate and independent firm, the creditors of such last mentioned firm 
shall be deemed to be a separate set of creditors, and to be on the same 
footing as the separate creditors of any individual member of the Arm 
And when any surplus shall arise upon the administration of the assets of 
such separate or independent firm the same shall be earned over to the 
separate estates of the partners in such separate and independent firm 
according to their respective rights therein 

Sale 0 / Immoveable Properfy of Insolvent 

(28) If no Receiver is appointed and the Court, m exercise of its 
powers under section 58 of the Act sells any immovable property of the 
insolvent, the deed of sale of the said property shall be prepared by the 
purchaser at his own cost, and shall be signed by the Presiding Officer of 
the Court The cost of registration (if any) will also be borne by the 
purchaser 


Dividends 

(29) The amount of the dividend may, at the request and risk of a 
creditor, be transmitted to him by post 

Summary Administration 

(30) When an estate is ordered to be administered in a summary 
manner under section 74 of the Act, the provisions of the Act and Rules 
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shall, subject to any special direction of the Court, be modifiei as 
follows, nSmely -- 

(0 There shall be no advertisement of any proceedings in thi 
Local Official Gazette or in any newspaper 
(ii) The petition and all subsequent proceedings ‘hall be endorsci 
“Summary Case” 

(uO The notice of the hearing of the petition to the crediio s 
shall be in Civil FTocess Form No 150 in Volume II 
(iv) The Court shall examine the debtor as to his affairs, but shal 
not be bound to call a meeting of creditors, but the cred tors 
shall be entitled to be heard and to cross examine tli* 
debtor 

(V) The appointment of a Receiver will often not be 

and the Court may act under section 58 of the ^ct m or 
to reduce the cost of the proceedings 


Costs 

(31) All proceedings under this Act down to and 
making of an order of adjudication shall be at the cost of the p 
prosecuting the same, but when an order of adjudication bas 

the reasonable costs of the petmonmg creditor shall be payable 
the estate i ,, 

(32) No costa incurred by a debtor of, or incidental to, an pp 
tion to approve of a composition or scheme, shall be allowed oa 
estate if the Court refuses to approve the composition or 

\l— Cancel Civil Process Forms Nos 137*150 at pages j 

Volume II, of the Court’s General Rules and Circular Orders. Livii, 
substitute therefor the following — 


CIVIL PROCESS NO 137 
Debtor's Petition 

[Section 13 of the Provincial Insohency Act V of 1920 ] 
District 


In the Court of the District Judge at 

Petitioner ,, on 

1 (fl) ordinarily residing at (or carry S 

business at,” “or personally working ^ 
gam at,’ or “m custody at" 


(a) Insert name and 
address and dt.scnption 
of debtor 

(b) Stale name of 
Court and particulars 
of decree in respect of 
which the order of de 
tention has been made 
or by which an order 
of attachment has been 
made against debtor s 
property 


m consequence of the order of (b) . .vy 

being unable to pay my debts, 
petition that I may be adjudged an -5 
The total amount of all pecuniary 


‘S ’ here 

out in detail in Schedule A annex 
unto, which contains the names and 
of all my creditors so far as they are 
to, or can be ascertained by, me 
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(c) State whether amount and pamculars of all my property are 
how, any of tne debts set out in Schedule B annexed hereunto 
ire secured together Ulth 8 speciflcation of all my pro- 

perty, not consisting of money, and the place or places at which such 
propeny is to be found and I hereby declare that I am willing to place 
all such property at the disposal of the Court sate m so far as it includes 
such particulars (not being my books of account) as are exempted by 
law from attachment and sate in execution of a decree 

I hate not on any previous occasion filed a petition to be adjudged 
an insolvent, or, 1 set out m Schedule C particulars (d) relating to my 
previous 

<3uSd^c adjudged an insolvent 

(1) Where a petition 
has been dismissed 
reasons for such dis 

(li) Where the debtor 
has previously been ad 
judpid an insolvent eon 
else particulars of the in 
solvency including a 
statement whether any 
previous adjudication hat 
been ennulled and if so 
the grounds the efot 
Venficanon clause as in plaints 

Signature 


CIVIL PROCESS No 138 

notice to Creditors of the Date op Hearing of an 
Insolvency Petition 

[5ccfion 19 of the Provinetal Insolvency Act, V of 1920 ] 

In the Coun of the District Judge at 

Insolvency Application No of ig 

Whereas A B has applied to this Court by a petition, dated 
of 19 to be declared an insolvent under the Provincial 

Insolvency Act, V of 1920 and your name appears in the list of creditors 
filed by the aforesaid debtor, this is to give you notice that the Court 
has fixed the day of 1 9 for the hearing of 

the aforesaid petition and the examination of the debtor If you desire 
to be represented m the matter you should attend m person or by duly 
instructed pleader The particulars of the debt alleged in the petition 
to be due to you, are as follows 


Judge 


Form on the reverse as in C P From No I ante 
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shall, subject to any special direction of the Court be modified a 
follows, nSmely - 

{/) There shall he no advertisement of any proceedings m the 
Local Official Gazette or m any newspaper 
(ii) The petition and all subsequent proceedings 'hall be endorsed 
“Summiry Case’* 

(ill) The notice of the hearing of the petition to the crtdiors 
shall be in Civil Process Form No 150 m Volume II 

(iv) The Court shall examine the debtor as to his affairs, but shi 

not be bound to call a meeting of creditors, but the creditors 
shall be entitled to be heard and to cross examine ihf 
debtor 

(v) The appointment of a Receiver will often not be necessary 

and the Court may act under section 58 of the Act m or er 
to reduce the cost of the proceedings 


Costs 

(31) All proceedings under this Act down to and 
making of an order of adjudication shall be at the cost of ^ 
prosecuting the same, but when an order of adjudication has been 
the reasonable costs of the petitioning creditor shall be payable c 
the estate 

(32) No costs incurred by a debtor of, or incidenial .|j{ 

tion to approve of a composition or scheme, shall be allowed ou 
estate If the Court refuses to approve the composition or scheme 

II — Cancel Civil Process Forms Nos 137*150 at pages j 

Volume II, of the Court’s General Rules and Circular Orders, t.' > 
substitute therefor the following — * 


CIVIL PROCESS NO 137 
Debtor’s Petition 

[Section 13 of the Provincial Insolvency Act V of 1920 ] 
District 


In the Court of 

1 ( 1 ) 

(a) Insert name and 
address and description 
of debtor 

(b) State name of 
Court and particulars 
of decree m respect of 
which the order of de 
tention has been made 
or by which an order 
of attachment has been 
made against debtor s 
property 


the District Judge at 
Petitioner ,, nn 

ordinarily residing at (or carry i 
business at,” ”or personally worKiog ^ 
gam at,’ or “in custody at” 
in consequence of the order of lb) ....w 
being unable to pay my debts, 
petition that I may be adjudged an _5 

The total amount of all pecuniary 
against me is Rs ' * 

out in detail in Schedule A annexe ^ 
umo, which contains the names and 
at all my creditors so far as they are 
to, or can be ascertained by, ni® 
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(c) State \vhetbet amount and particuhrs of all mj property are 
KoV. any of tiie debt* set o»l jjo Schedule B annexed hereunto 
^e secured together «itli a <pecification of all my pro- 

perty, not consisting of money, ind the place or places at which such 
property is to be found and I hereby declare that I am willing to place 
-all such property at the disposal of the Court save in 50 far as It includes 
such particulars (not hemg my hooks of accouflil as arc exempted by 
law from attachment and sale m execution of a decree 

I ha\B not 00 any prexious occasion fifed a petition to be adjudged 
an msoUent, or 1 set out m Schedule C particulars (d) relating to my 
pretious 

(<Jl TKe particular* *e ^***°S - to be adjudced an insolvent 
quired are t*Utioii» 

(0 Where a petibon 
ha* been disnus'cd 
reason* for *c.ch die 

(«0 Where the debtor 
ha* previoutly been ad 
judgu an intolvent con 
ci*e partieulat* o! (he in 
■olvency includinc a 
•tatement wheOier any 
previou* adtudicauon h** 
been annulled and if so 
the grounds therefor 

Verification clause as m plaints 

Signature 

CIVIL PROCESS NO 138 

Notice to Creditors op the Date op Hearing op an 
Insolvency Petition 

[Section ]9 0/ the Provincial Insolvency Act V of 1920 ] 
la the Court cl the Distnct Judge at 

Insolvency Application No of 19 

Vi'hereas A B has applied to this Court by a petition, dated 
of 19 to be declared an insolvent under the Provincial 

Insolvency Act, V of 1920 and your name appears m the list of creditors 
filed by the aforesaid debtor, this is to give you notice that the Court 
has fixed the day of 19 for the hearing of 

the aforesaid petition and the examination of the debtor If you desire 
to be represented in the matter you should attend in person or by duly 
instructed pleader The particujjjs of the debt aJieged m the petition 
to be due to you, are as follows 


Form on the reverse as in c P From No 1 note 


Judge 
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CIVIL PROCESS NO 141 
Order Asmjlunq Adjudication 
[Secjion 35 of the Proiincwl Insolvency Act V 0 / 1920 ] 
la the Court of the District Judge at 

InsoUency Application No of 19 

Applicant 

On the application of R S , of , and on reading 

and hearing , it is ordered that the 

order of adjudication, dated against A B , of 

, be and the same is hereby annulled 
Dated this day of 19 

Judge 


CIVIL PROCESS NO 142 

Notice to Creditors of the date op Consideration op a 
Composition or Scheme op Arrangement 

[Section 38 (1) of the Provincial Insolvency Act V of 1920 ] 

In the Court of the District Judge at 

Insolvency Application No of 19 

Appljcant 

Take notice that the Court has llxed the day 

of 19 , for the consideration of a composition 

(or scheme of arrangement) submitted by A B the debtor in the 
above insolvency petition No creditor who has not proved his debt 
before the aforesaid date will be permitted to vote on the consideration 
of the above matter If you desire to be represented at above mentioned 
hearing you should be present in person or by duly instructed pleader 
with your proofs 

Judge 

On the reverse of the form 


Date of hlmg process 


Date of making over process to Nazir 


Date on which made over to the process-server 

Date of return by process server after service 


Date of reiurn by Nazir to Court 
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CIVIL PROCESS NO 143 

List of Creditors for use at Mebtino held for Coasideratios 
OP Composition or Scheme 

[Section 38 (2) of the Provincial Insolvency Act V of 19Z0] 

In the Court of the District Judge at 
In the matter of Insolvency Application No 

Applicant 

Meeting held at this day of 19 


No 

Name of all 
creditors whose 
proofs have 
been admitted 

Hera state as to each 
creditor whether be 
voted and, if so, 
whether personally 
or by pleader ! 

Amount of 
asses ts 

ill 

[Clof 

ttel 

lOf 



Total 







! 




J 



Required number of Majority 
Required value 

CIVIL PROCESS NO 144 

Notice to Creditors op Application for Discharge 
[Section 41 (7) of the Provincial In^tvency Act V of 1920 ] 

In the Court of the District Judge at 

Insolvency case No of 19 

AppliMH* 

Take notice that the abovenamed insolvent has applied at the Co 
for his discharge, and that the Court has fixed the day of 
19 at o’clock for hearing the application 

Dated this day of 1® 

Note — On the back of this notice the provisions of section 42 ( ) 
Act V of 1920 should be printed 

Form on the reverse as in C P Form No 1, ante 
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CIVIL PROCESS NO 145 

Ordlr of Discharge Subject to Conoitioss as to Earmscs, 

AFTER ACQUIRED PROPERtY, AND iNCOWE 

[^SccfioR 4/ (2) (a) (b) or tcj of the ProJincwf Insohcnc) Act 
V of I92Q ! 

la the Court of the Diiinct Judge 3t 

InsoUency case No of 19 

Applicant 

On the application of adjudged tnsohent on the 

day of 19 , and upon taking 

into consideration the report o! the Official Receiver (or Receiver) as to 
the insolvents conduct and affairs, and hearing A B and C D 
creditors — 

It IS ordered that the insolvent (o) he discharged forthwith, 
or (b) be discharged on the 

or (c) be discharged subtect to the following 

conditions as to his future earnings, after acquired property, 
and income — 

After setting aside out of the insolvents earnings after acquired 
property, and income, the yearly sum of Rs for the support 

of himself and his family the msoWem shall pay the surplus if any (or 
such portion of such surplus as the Court determine) of such earnings 
after acquired property, and income to the Court or Official Receiver 
(or Receiver) for distribution among the creditors m the insolvency 
An account shall on the first day of January m every year or within 
fourteen days thereafter, be filed in these proceedings by the insolvent 
senmg forth a statement of his receipts from earnings after acquired 
property, and income during the year immediately preceding the said 
date and the surplus payable under this order shall be paid by the 
insolvent into Court or to the Official Receiver (or Receiver) within 
fourteen days of the filing of the said account 

Dated this day of 19 

Judge 


CIVIL PROCESS No 146 
Proof of Debt general Form 
[Section 49 of the Proxinctai Insolvency Acl V of ;9’0 ] 

In the Court of the District Judge at 

In'solvencv Application No of 19 

Applicant 

(o) Here tnseri number In the matter of No (a) 

given in the nol re Of 19 

1 of (b> make 

oath and say (or solemnlv and sincerely 
affirm and declare) 


(b) Address .n full 
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I That the said 
the petition, viz , the 


m the sum of Rs 

(c) State consideration 
and specify the vouchers 
(if any) in support of the 
claim 

knowledge or belief for 

(d) Here details of 
securities hills or the 
like 

Admitted to vote for Rs 
Judge or Official Receiver 


— , at the date of 
day of 19 

and still -— 2 - justly and truly indebted to me 
a ^ for (c) as shot-a 

by the account endorsed hereon (or the Jolloi' 
ing account), viz , for which sum or any part 
thereof I say that I have not, nor hath of any 
person by order to my 

use had or received any 

manner of satisfaction or security whatsoever 
save and except the following (d) 


Sworn at 
day of 
before me 


Deponent s 
signature 

Cofflffllss 


CIVIL PROCESS No 147 
Proof op Debt op Workmen 
[Section 49 of the Provincial Insolvency Act V of 1920 ] 

In the Court of the District Judge a( .g 

Insolvency Application No 

I (a) of ( 6 ) make oath and say — (or solemnly and sincerely 
and declare) 

I That (c) ij; 

at the date of the adjudication vu 
of 19 

and still ““ justly and truly indebted w 


(a) Fill in full name 
address and occupation 
of deponent 

(fc) The ahovenamed 
debtO’’ or the foieman of 
the ahovenamed debtor 
or on behalf of the vrork 
men and others employ 
ed by the ahovenamed 
debtor 

W I or the said 
(a) My employ or 
the employ of the 
ahovenamed debtor 
(e) Me tr the 
ahovenamed debtor 


the '1^!' 


and 


several peraons wnose naiiica o— * 
descriptions appear in the schedule en o 
hereon in sums severally set against 
names m the *ixth column of such sc e 
for wagea due to them respectively as vf 
men or othen> in (d) 
respect of services rendered by them f® P 
tively to (e) , . ,v, 

during such periods ‘55 

date of the receiving order as are set out against their respective 
in the fifth column of such schedule, for which said sums 0 
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part thereof, I say that they hate not, nor hath an> of them had or 
receued any manner of satisfaction or security whatsoever 

} Sworn at f 

this day of 

before me 


Deponent s 
signature 


CIVIL PROCESS No 148 
Order Appointikc a Receiver 
[Section 56 0 / the Provincial Insoltency Act V of 1920 ] 

In the Court 0 ! the District Judge at 
In the matter of an Insolvent 

No of 19 

Whereas A B , was adiudicated an 

msohent by order of this Court, dated 

and It appears to the Court that the appointment of a Receiver for the 
property of the insolvent is necessary — 

It IS ordered that a receiving order be made against the insolvent 
and a receiving order is hereby made against the insolvent and A B 
of (or the Official Receiver] is hereby constituted 
Receiver of the property of the said insolvent And it is 

further ordered that the said Receiver (not being the OfRcial Receiver] 
do give security to the extent of and that his remuneration 

be fixed at 

Dated this day of 19 

Judge 

CIVIL PROCESS No 149 

Notice to Persons Claiming to be Creditors of Intention 
TO Declare Final Dividend 


[Section 64 of the Promncutl Insolvency Act V of 1920 ] 

In the Court of District Judge at 

in the matter of Insolvency Application No of 19 

Applicant 

Take notice that a final dividend is intended to be declared in the 
above matter, and that if you do not establish your claim to the satis 
faction of the Court on or before the day of 

19 , or such later day as the Court may fix your claim will fae 

expunged, and I shall proceed to make a final dividend without regard 
to such claim 

Dated this day of 19 

To X Y 

G H 

Receiver [Address] 

Form on the reverse as in C P Form No I ante 
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CIVIL PROCESS No 150 
Summary Administration Notice to Creditors 
[5ec/ion 74 of the Provincial Insolvency Act V of 1920 ] 

In the Court of the District Judge at 
Insolvency case No of 19 

Appliui’ 

Take notice that on the day of '3 

the abovenamed debtor presented a petition to this Court praying to 
be adiudicated an insolvent and that on the 

19 , the Court being satisfied that the property of the debtor is 

likely to exceed Rs 500, directed that the debtor s estate be ad® 
tered in a summary manner and appointed the 

19 for the further hearing of the said petima 

and examination of the said debtor 

Also lake notice that the Court may on the alorcsaid 
and there proceed to adjudication and distribution of the assets « 
aforesaid debtor It will be open to you to appear and . 

on the date Proof of any claim you desire to make must be c g 
in Court on or before that date 

Given under my hand and the seal of this Court 


day of 


judg* 

By order of the High Court, 

N G A Edclsv, 

Hcgistrv 

[Vide Calcutta C«e«c. dated Sth June 1921 1 
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THE MADRAS PROVINCIAL 
INSOLVENCY RULES. 1922. 


[iVoii^ra^ion publisfici tn the Fort St George Gazette” 
of the 2Sth April 1922 ] 


By \irtue of ihe proMsions of section "79 of the Provincial Insohency 
Act, 1920, and of all other pouers thereunto enabling, and ikiih the 
previous sanction of His Excellency, the Governor m Council, the 
High Court of Judicature at Madras has made the following rules for 
carrying mto effect the provisions of the said Act — 

I These Rules may be called “The Madras Provincial Insolvency 

Rules, 1922.' and shall appiv to all proceed- 
Tn3« and application mgs under the Provincial Insolvency Act, 
1920. IQ any Court subordinate to the High 
Court of Judicature at Madras They shall come into force on the first 
day of May, I923 and shall apply to all proceedings thereafter instituted 
and, as far as may be, to all proceedings then pending 

II The forms mentioned in these Rules are the forms in the 

Appendix hereto and shall be used with such 
variations as circumstances may require 

III (I) In these Rules unless there is anything repugnant in the 

Definition subject Or context, “the Act ’ means the 

Provincial Insolvency Act, 1920, 

"the Court" includes a Receiver exercising the powers of the 
Court in accordance with section 80 of the Act 

“Receiver” means a Receiver appointed by the Court under section 
56 (1) of the Act , 

"Interim Receiver” means a Receiver appointed by the Court under 
section 20 of the Act, 

"proved debt” means the claim of a creditor so far as it has been 
admitted by the Court 

(2) Save as otherwise provided ail words and expressions used in 
these Rules shall have the same meaning as those assigned to them 
in the Act 


IV (t) Every petition application, affidavit or order in any pro- 
. , , , ceedine under (he Act or under these rules 

L^use title and number t j j r- kt . 

shall be headed by a cause-title in Form No I 


(2) When an insolvency petition is admitted, the chief ministerial 
officer of the Court shall assign a distinctive serial number to the petition 
and all subsequent proceedings on the peiition shall bear that number 
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CIVIL PROCESS No 150 
Summary Administration Notice to Creditors 
[5ec/ion 74 of the Provmeial Insolvency Act, V of 1920] 

In the Court ol the District Judge at 
Insolvency case No of 19 

ApplcauL 

Take notice that on the day of 

the abovenamed debtor presented a petition to this Court praying » 
be adjudicated an insolvent and that on the 

19 , the Court being satisfled that the property of the debtor iS n 

likely to exceed Rs 500, directed that the debtor's estate be aaron-s- 
^ - - day 01 


tered in a summary manner and appointed the 


19 for the further hearing of the said peitio“ 

and examination of the said debtor . . 

Also take notice that the Court may on the aforesaid oat* u* 
and there proceed to adjudication and distribution of the asset* o 
aforesaid debtor It will be open to you to appear and 8“''® . jj 

on the date Proof of any claim you desire to make must be 
IS Court on or before that date 

Given under my hand and the seal of this Court 
day of 19 jyjje 

By order of the High Court, 

N G A Edclby, 

' Rrgisl'‘‘' 

[Vide Calcutta Catelle, dated 8th June 192t ] 
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THE MADRAS PROVINCIAL 
INSOLVENCY RULES, 1922 


[Notification published in the Fort St George Gazette 
of the 2Sih Apnl 1922 ] 


By virtue of the provisions of section 79 of the Provincial Insolvency- 
Act, 1920, and of all other po«ers thereunto enabling and with the 
previous sanction of His Excellency the Governor m Council the 
High Court of Judicature at Madras has made the following rules lor 
carrying into effect the provisions of the said Act — 

I These Rules may be called The AUdras Provincial Insolvency 

Rules 1922 and shall applv to all proceed 
Title and appheaLon ings under the Provincial Insolvency Act, 

1920 IQ any Court subordinate to the High 
Court of Judicature at Madras They shall come into force on the first 
day of May 1922 and shall apply to all proceedings thereafter instituted 
and, as far as may be to all proceedings then pending 

II The forms mentioned m these Rules are the forms in the 

Appendix hereto and shall be used with such 
variations as circumstances may require 

III (1) In ihese Rules unless there is anyth ng repugnant in the 

subieet or context the Act means the 
Definition Provincial Insolvency Act 1920 

the Court includes a Receiver excrcis ng the powers of the 
Court in accordance with sect on 80 of the Act 

Receiver means a Receiver appointed by the Court under section 
56 (1) of the Act 

Interim Receiver means a Receiver appointed by the Court under 
section 20 of the Act 

proved debt means the clam of a creditor so far as it has been 
adm tted by the Court 

(2) Save as otherwise provided all words and expressions used in 
these Rules shall have the same meaning as those assigned to them 


in the Act 

IV (1) Every petition application affidavit or order m any pro- 
ceed ng under the Act or under these rules 
Cause t tie and number headed by a cause title in Form No 1 


(2) When an insolvency petition is admitted the chief mmistenaf 
officer of the Court shall assign a distinctive serial number to the petition 
and all subsequent proceedings on the petition shall bear that number 
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V (1) When an insolvency petition presented by a creuiior 
admitted, the creditor shall within seien w 
Creditor to furnish jijefeafter fuTOish a copy of the pentioa w 
copies of h» petition there are 

debtors than one, as many copies as there are debtors and the 
ministerial officer of the Court shall sign the copy or copies if on eu^ 
nation he finds them to be correct , 

(2) The copy shall be served together with the notice of th - 
fixing the date for hearing the petition on the debtor or upon P 
upon whom the Court orders notice to be served secnas 

D . 1 A.Ur,r . VI Particulars to be given under secnia 

Particulars in debtors u n u.% No 2 

peution 13 (I) Of the Act shall be in Form ivo 

VII If a debtor against whom an insolvency ^ 

, , , , admitted dies before the heanng of he penj 

Death of debtor be order that notice of the o • 

fore heanng of petition jhe f 

served on his legal representative or on such other * 

may think fit m the manner provided for the service of s 

VIII (1) Unless otherwise ordered, all claims s***” 

„ , , , , affidavit m Form No 3 m the mmef 

Proof of debts jgction 49 of the Act. pfovi^^ 

before admitting any claim the Court may call for further evt 

(2) The affidavit may be made by the creditor or by jy 

authorised by him, provided that if the deponent is no 

affidavit shall state the deponent’s authority and means o 

(3) As soon as may be after proof of any debt is ’ ,5 fi- 

shall by order m writing admit the creditor’s claim m 

or reject it, provided that when a claim is rejected in w 

the order shall state briefly the reasons for the rejection ^ 

(c) A copy of every order rejecting a claim, or ^ 

only, shall be sent by the Court by registered P°5* ^ 

the claim within seven days from the date of the order j g eoft 

IX As soon as the schedule of creditors has been ojarf 

cvj. c j thcixof shall, if a Receiver or /nferim ^ 

of ood.io,. appomted, be suppUed “ 

subsequent entries and alterations made therein shall e 
to the Receiver or Interim Receiver /ji of 

X (1) If a debtor submits a proposal under section u ^^ 5 ,. 

Acl. the Court shell Bu a “ atht* 

Coo..do,.t,ou of com deration of tho of tH P'"’ 

positions and schemes together With a Copy of „.j|,nr vho 
of agreement posal shall be Sent to every cr 

proved . .[^e 

( 2 ) At the meeting for the consideration of the P^P® . supr^”^ 
shall be entitled to address the Court m person or entid*^ 

of the proposal and every creditor who has proved sha 
person or by pleader to question the debtor and to address 
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XI (1) E\ery appointment of a Rccener or Interim Receiver shall 
be b> order m writing signed by the Court 
Appomtoent of and Copies of this order sealed with the seal of the 
Coon sMl bo soriod on tho debtor end tor- 
warded to the person appointed 

(2) E^ery Receiver or Interim Receiver other than an Official 
Receiver shall be required to give such security as the Court thinks fit 

(3) The Court shall not require an Official Receiver to give security 

(4) In cases where the Official Receiver is empowered to make 
orders of adjudication, he shall send a copy of every order of adjudica 
tion made by him to the Court in which the proceedings are pending, 
and may apply that he may be appointed Receiver for the property of 
the insolvent 

(5) The Court may thereupon appoint the Official Receiver to be 
receiver fc.’ the property of the insolvent and, unless it sees fit to do so, 
It shall not be necessary to give notice of the application to any person 

Provided that any pan of the proceedings may apply to the Court, 
upon notice to the Official Receiver and the insolvent, that the appoint 
mem of the Official Receiver may be set aside or that a special receiver 
may be appointed in his place 

XII (1) The Court may remove or discharge any Receiver, or 
Interim Receiver other than an Official 

Removal or discharge Receiver, and any Receiver or Interim 

Receiv^M*'^" inienm Receiver so removed or discharged shall, 

unless (he Court otherwise orders deliver 
up any assets of the debtor in his hands and any books accounts or 
other documents relating to the debtor s property which are m his posses 
Sion or under his control to such person as the Court may direct 

(2) If an order of adjudication is annulled, the Receiver (if any) 
shall, unless the Court otherwise orders deliver up any assets of the 
debtor m his hands and any books accounts or other documents relating 
to the debtor’s property which are in his possession or under his control 
to the debtor or to such other person as the Court may direct 
Receiver or Interim Every Receiver or Interim Receiver 

Receiver an officer of shall be deemed for the purpose of the Act 

the Court and of these rules to be an officer of the Court 

Application by Re application to the Court 

ceiver or Interm Re made by a Receiver or an Interim Receiver 
shall be in wnting 

(2) The Court may order that notice of any application by the 
Receiver or Interim Receiver and of the date fixed for the hearing of 
the application shall be sent by registered post to all creditors who 
have proved 

XV (J) The remuneration of Receivers or Interim Receivers other 
„ , than Official Receivers shall be in such cro 

Kemuneration of ^ 

Receivers portion to the amount of the dividends distn 

buted as the Court may direct, provided that 
It does not exceed five per centum of the amount of the dividends 
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(2) U a Rsceiver oitr liaa tbs 02cal Rtciittr ta» bssn 
j ^ ^«olTen?7 in ^rh-cb Ja Cccn K-it* sa cfisf ajprorxi i f e- 
pcsal Lnier 3a (7^ cf U:s Act, tfcs rsa:=c«-ua to te pa i to th« 

Rfrcsivsr 'h-ll be Sisd bj tbs Cccn, ci tbs c-dsf appTJVjg ib 
p"cpcsal shall ei^e provis ca *cr ibs of the rtiaiiSfrsuca iJ 

'hall be sub.Kt to iha pav^issj ihsrsc' 

XVI (I) Uc'ssa the Cc^ cJhsr« «« ijvsia, As Receiver or /n-taT 
/ R=C^„. <hiJ 2 S K«,a Ml be t 

I appc^tsisat. uii la aa) csss be'ore tie ct* 

* tag of the debior s sppLcat:ca for d.sch.j^s, irav up a rtpen upoa ite 
C 2 ^ of the debtors *asolvtac>, the cuad..a of the deb or so fit 
It may have coatnb** el to h.s msolvescy aai al»o fu* coaiuct 
the m&olveacj procetiags la all maners coaaectei with such 
tags and la parttctiLir such rejan s h M l sa e (-1 vrhether the talo* ^ 
the deb or s a&sets u less thm h»tr his casecortd liabiliues aoi 1 * 
whether that fact is due to cacamsucces for which the debtor cmia 
lastly be held responsible. whether the debtor has oaurel to kee, 
such books of accooct as are usual and proper in the busioess cairef 
ca by turn aai as suffic*eotly dsektee hs bu..J*e»> trasMCbcos 
finaacial posiaoa wuhia the three years iiasediately preesdia; 
lasoheacy, (c) whe±er the debtor has coatiaued to trade after 
himself to be msolveat (di whether the debtor has ccairaoei say 
provable under the Act without hanog at the ume el ccaoia.og it 
reasonable or probable ground of etpecanen that he would be ab'* 
pay It, (e) whether the debtor has failed to account saosfaKonly fof *•' 
loss of assets or lor any deScieacy el assets to meet hi» li*biii 
(/) whether the debtor has brought on, or coambuted to, bis lasohw 
by rash and hazardous 'peculanoos or by unjustifiable extrarjgao* 
living or by gambling or by culpable neglect of his busines» affws » 
whether the debtor has, withio three months preceding the date oi 
presentation of the petition when unable to pay his debt® as ihsy 
due, given an undue preference to any of his creditors, (ft) 
debtor has on any previous occasion been adjudged an msolveat or 
a composition or arrangement with his creditors, and (0 *^***’^’^v, 
debtor has concealed or removed his preperty or any part of it 
been guilty of any other fraud or fraudulent breach of trust 
(2) If the debtor submits a proposal under section 33 (D 
Act, the Receiver shall state in bis report whether m his jk. 

proposal is reasonable and is likely to benefit the general body » 
creditors and shall state the reasons for his opinion , » msH 

XVII Unless the Court otherwise directs, the debtor sfwH f** ^ 

. f I, Receiver or Interim Receiver or, 

accounu Receiver or Interim Receiver Im 

appointed the Court with a trading ^ 
and an account showing all moneys and secunues paid, dispose , 
encumbered or recovered by or from the debtors or on his account 
his income and the source thereof for such penod as the 
Interim Receiver or if a Receiver or Interim Receiver has not 
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appointed, the Court may direct, provided that the Receiver or Interim 
Recener shall not, without the previous sanction of the Court, direct the 
debtor to furnish accounts for more than tuo years before the date of 
the presentation of the insolvency petition 

XYIU (l\ The Receiver or lafcncu Receiver shall keep a cash 
, book and such books and other papers as are 

eceivcr s accounts necessary to give a correct view of his 
administration of the estate, and shall submit his accounts at such times 
and in such forms as the Court may direct Such accounts shall be 
audited by such person or persons as the Court may direct The costs 
of the audit shall be fixed by the Court and shall be paid out of the 
estate 


(2) The accounts of Official Receivers shall be audited annually by 
the Accountant-General 

(3) The cost of such audit, calculated at 12 annas per Rupees one 
hundred on the amount realized since the last audit of the estate con- 
cerned shall be paid by the Official Receiver from such amount and, 
in case a distribution thereof to creditors 1 $ ordered m any year before 
the audit has taken place, shall be reserved for such payment from the 
amount otherwise available for distribution 


^ Distnbubon of 
dividends 


XIX (I) No dividend shall be disfn- 
buied by a Receiver without the previous 
sanction of the Court 


' I (2) Notice in Form No 8 or Form No 9, as may be appropriate, 
that the distribution of a dividend has been sanctioned shall be sent by 
the Receiver or, if there is no Receiver, by the Court to every creditor, 
who has proved a debt, by registered post wnhm one month from the 
date of the order sanctioning the distribution 


(3) The amount of any dividend due to a creditor may at his 
request be transmitted to him by postal money order at his risk and 
expense and, if the amount does not exceed Rs 5, shall be so trans- 
mitted, unless he appears to claim i( in person or by duly authorized 
agent before the Receiver or, if there is no Receiver, before the Court 
within two months from the date of the order sanctioning the distribu- 
tion of the dividend 


(4) An order shall not be made under section 65 of the Act without 
giving the Receiver opportunity to show cause why the order should 
not be made 


Application for 
discharge 


XX fl) An application for discharge 
shall not be heard until after the schedule of 
creditors has been framed 


(2) Every creditor who has proved sRhll be entitled in person or 
by pleader to appear at the hearing and oppose the discharge, provided 
that he has served upon the insolvent and upon the Receiver (if any) 
not less than seven days before the dale fixed for the hearing a notice, 
stating the grounds of his opposition to the discharge 


33 
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(3) A creditor who has not served the prescnbed notices shall dm 
unless the Court otherwise directs, be permitted to oppose the d sclurs* 
of the debtor , and a creditor who has served the prescribed nou«s 
shall not be permitted, unless the Court otherwise directs, to oppo'e the 
discharge on any ground not specified in the notice 

(4) At the hearing of the application the Court may hear act 
evidence which may be tendered by a creditor who has served the 
cribed notices, or by the Receiver, and also any evidence which may 
tendered on behalf of the debtor and shall examine the debtor, li oecfs 
sary, for the purpose of explaining any evidence tendered and may rar 
the Receiver, the debtor, m person or by pleader, and any credior 
in person or by pleader, who has served ^e persenbed notice 

XXI (1) The notices to be given under sections 19 (2), 30, 37 (’I 
„ 38 (1) and 41 (1) of the Act shall b« 

hshed in the Fort St George J 

English, in the District Gaaette in English and in the language o 
Court and m such other manner, if any, as the Court may direct i 
copies of the notices m English and in the language of the Court 
be affixed to the notice board of the Court 

(2) The notices to be given under sections 19 (2) 38 (1) 

of the Act shall be published and affixed in the manner proii 
paragraph (1) of this rule not less than fourteen days before tn 
fixed for the hearing of the application, the consideration of the p 
or the hearing of the application of the proposal, or the hearing 
application for discharge as the case may be ^ 

(3) Notice of the date fixed for the hearing of an insolvency pw' 

under section 19 (1) of the Act shall be sent by the Court by regu 
post, if the petiuon is by the debtor, to all creditors mentione i 
petition, and if the petition is by a creditor, to the debtor, not t 
fourteen days before the said date v-ti it 

(4) The notice to be given under section 33 (3) of the Ac s 

served only on the debtor and on the creditors who have P^'® . ^^ 1 ; 
debts and may, if the Court so directs, be served on any or a 
creditors by registered post , 

(5) Notice of the date fixed for the consideration of a propos 
section 38 (1) of the Act shall be sent by the Court by 

to all creditors who have tendered proof of their debts not 
fourteen diys before the said date 

(6) Notices of the date fixed for the hearing of an 
discharge under section 41 (I) of the Act shall be despatched 
Court by registered post to ^1 persons whose names have . jjj 
in the schedule of creditors not less than fourteen days before 

42te • t c£ct 

(7) The notice to be given under section W of the Act 

by the Receiver by registered post to all pef«ons whose ciai 
creditors have been notified but not proved not less than one 
month before the limit of time fixed for proving claims 
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(8) U shall not be necessary to gi\e notice of date to which the 
hearing of a petition or of an application for discharge or the considera- 
tion of a proposal is adioumed 

^9) The notice of an order of adjudication to be published under 
secuon 30 of the Act shall contain a statement that creditors should prove 
their claims as soon as possible and that a claim may be prosed by 
delivering or sending by registered post (o the Court or Official Receiver, 
as the case may be, an affidavit m Form No. 3 

XXII (1) All proceedings under the Act down to and including 
^ the making of an order of adjudication shall 

** be at tHe cost of the party prosecuting them , 

but when an order of adtudication has been made, the costs of the 
petitioning creditor including the costs of the publication of all Gazettee 
notices required by the Act of Rules which, by the Act or rules, the 
petitioning creditor is required to pay, shall be taxed and be payable out 
of the estate 

(2) Before making an order on an msolvettcy petition presented by 
a debtor, the Court may require the debtor to deposit m Court a sum 
sufficient (0 cover the costs sending the prescribed notices of the hearing 
of petition and the costs of the publication of all Gazette notices required 
by the Act or Rules which, by the Act or Rules, the debtor is required 
to pay 

(3} The cost of the publication m the Gazette — 
fa] An order fixing the date for the hearing of an insolvency 
petition under section Id (2) shall, when the petition is bv 
the creditor, be paid by the creditor, and, when the petition 
IS by the debtor be paid out of the sum deposited in Court 
by the debtor under rule XXII (2) 

{b) Notice of a proposal for a compensation under section 38 (1) 
and notice of an application for discharge under section 41 (1) 
shall be paid by the debtor, 

(4) The publication m the Gazette of — 

(o) Notice oi adjud/canon under section 30 

(ii) Notice to creditors whose claims have been notified but not 
proved under section 04 

(c) Notice of an order annulling an adjudication under section 37 (2), 
shall be free of charge 

(5) No costs incurred by a debtor of, or incidental to, an application 
to approve a composition or scheme shall be allowed out of the estate 
if the Court refuses to approie the composition or scheme 

(61 If the assets available are not sufficient in any case for taking 
proceedings necessary for the administration of the estate, the Receiver 
or Interim Receiver or Official Receiver, as the case may be, may tall 
upon the creditors or any of them to advance the necessary funds or to 
indemnify him against the cost of such proceedings Any assets realized 
by such proceedings shall be apphod, in the first place, towards the repay- 
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merit of such advances, with loterest thereon at 6 per cent per aenua. 

XXIII If the Court makes an order unaer 
Summary .dm.m.lr. ,1,5 jebiors CSJI 

be administered in a summary maimer — 

(a) the petition and all subsequent proceedmgs shall be endors.i 
‘ Summary Case 

(b) the Receiver or interim Receiver shall not carry on the busmw 
of the debtor under clause (c) of section 59 of the Act, nor insure 
any suit under clause (d) of the said section, nor acwcpt as the cons e 
tion for the sale of any property of the debtor a sum of money 

at a future time under clause (/), nor mortgage, nor pledge, any f 
of the property of the debtor under clause (g) 

XXIV All insolvency proceedings may be inspected at 
and subject to such restrictions as * 
may prescribe by the Receiver or 
Receiver, the debtor, any crcdtor who 

proved or any legal representative on theif behalf 

XXV All Courts and Official Recei\ers shall maintain «psi^ 

w , , of (I) insolvency petiuons received 1 

Maintenance of re disposed of, and (3] 

^ ceedings m insolvency subsequent to f 

adjudication in the Forms Nos 4, S and 6 in the appendix to 
They shall also submit to the High Court on the 15ih day alt: ^ 

of each quarter a return of all proceedings in insolvency ^ 

XXVI In addiuon to the registers prescribed m 
Becemrs shall mamtam (1) a 


Inspection 

ceedings 


ter, (2) a register of assets Md ( / ^ 

mcnt register (mvcntory) m Forms 
11 and 12 appended to these rules 

XXVll Expenditure incurred by an Official Receiver and 
oa journeys undertaken for " 
administration will be recoverab 
Official Receiver from the asset 
or estates concerned in accordai 
rules made by the High Cou 

to time in that behalf 

XXVllI (1) VC'hen any petition, notice or other doc 
by a firm of creditors or deb 
name, the partner signing f 
add also his own signatur 
manner, B and Co , by A B a partner in the said 
(2) Any petition or notice of which personal 
shall be deemed to be duly served on all member 
served at the place of business of the Srm m Indi 
partners or upon any person having at the time 
or management of the partnership busmess there 


Maintenance of 


Expenditure on jour 
neys undertaken foi 
purposes of administra 


Piocecdings by 
against a firm 
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( 0 ) Where a firm of debtors file an insohency petition, the same 
shall contain the names m full of the individual partners, and unless 
It IS signed by all of them, it shall be accompanied by the aflidavit of the 
paitntT signing vlial a\\ the toocut «v vV.e samt 

(4) When a creditor files an insolvency petition against a firm, the 
same shall state the names of the individual partners so far as the same 
. ?!<-!» V nnun to the petitioner, and the debtors shall together with their 

lule of affairs file an affidavit setting out the names in full of the 
idual partners * 

(5) An order of adiudication shall be made against the partners 
ridualiy 

{(6) The debtors shall submit a schedule of their partnership affairs 
' (each debtor shall submit a schedule of hu separate affairs 


1 


APPENDIX C. 


ALLAHABAD HIGH COURT RULES. 

NOTIFICATION NO IIM/47— 1 {4) of 1922 

Rules framed under section 79, the Provincial 
Insolvency Act, V op 1920 

The following amendments are made m the General Rules (Cinl) 
of 1911, with the previous approval of Government as required by 
section 79 of the Provincial Insolvency Act V of 1920 — 

For the rules in Chapter XIX sabslitute the following rules — 

1 This rules may be cited as “The Agra Provincial Insolres^y 
Rules ” The Forms Nos 138 to 152 (shown in Volume II, Appeodicw 
with such variations as circumstances may require shah be used for 
matters to which they severally relate 

2 Every insolvency petition shall be entered in the ^*5‘**^ 
Insolvency Petitions (Form No 80) to be maintained m 
exercising insolvency jufisdictioo and shall be given a serial 

that register and all subsequent proceedings 10 the same matiei 
bear the same number PM\{f 

3 All insolvency proceedings may be inspected by the w ' * 
the debtor, and any creditor who has tendered proof of his debt, 0 
legal representative on their behalf at such times and subject 
same rules as other court records 

Notices 

4 Whenever publication of any notice or other matter is 
by the Act to be made m an Official Caietie, or is required by t 
framed under the Act to be made m a local newspaper, a f"®®® guj 
referring to and giving the date of such advertisement shall c 
with the record and noted in the other sheet, 

5 Notice of an order fixing the dale of the hearing of a pc' 

under section 19 (2) shall, in addition to the publication j jujS 
local official gazette as required by the Act, be also advertised 
newspaper or newspapers as the Court may direct ^ p 

A ct py of the notice shall also be forwarded by registered 
each creditor to the address given m the petition The same p 
shall be followed in respect of nobces of the date for the jjj. 

of a proposal for composition or scheme of arrangement un 
tioa 38 (1) . jj, a 

6 ICotice of an order of adjudication under section 30 * 
required by the Act to be published In the local official gazeil# * ^ 
be published m such local newspaper or newspapers as the cou 
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think fit When the debtor is a Goxemment servant, a copy of the 
order shall sent to the Head of the office m which he is emplo)ed 

The same procedure shall be followed in regard to notices or orders 
annulling an adjudication under section 37 (2) 

7 The nonce fo be ^iven by iJje court under scctioa 50 sha)t be 
served on the creditor or his pleader or shall be sent through the post 
by registered letter 

8 The notice to be issued by the Receiver under section 64 before 
the declaration of a final dividend to the persons whose claims to be 
creditors have been notified but not proved shall be sent through the 
post by registered letter 

9 Notices of the date of hearing of applications for discharge under 
section 41 (1) shall he published in the 'ocal official g''zette and in such 
local rewspapers as the Judge may direct and copies shall be sent by 
registered post to all creditors whether they have proved or not 

10 A certificate of an officer of the court or of the Official Receiver 
or an affidavit by a Receiver that any of the notices referred to m the 
preceding rules has been duly posted accompanied by the post office 
receipt, shall be sufficient evidence of such notice having been duly sent 
to the person to whom the same was addressed 

11 In addition to the prescribed methods of publication any notice 
may be published otherwise in such manner as the Court may direct, 
for instance bv affixing copies m the court house or by beat of drum 
m the village in which the insolvent resides 

Receivers 

13 Every appointment of a Receiver shall be by order m writing 
signed by the court Copies of this order sealed with the seal of the 
court shall be served on the debtor and forwarded to the person 
appointed 

13 (a) A court when fixing the remuneration of a Receiver shall 
as a rule direct it to be in the nature of a commision or percentage of 
which one part shall be payable on the amount realized after deducting 
any 'um paid to secured creditors out of the proceeds of their securities 
and the other part on the amount distributed in dividends 

(b) When a Receiver realizes the security of a secured creditor 
the court may direct additional remuneration to be paid to him with 
reference to the amount of work done by him and the benefit resulting 
therefrom to the creditors 

14 The Receiver shall keep a cash book and such books and 
other papers as to give a correct view of his administration of the 
estate and shall submit his accounts m such forms as the court may 
direct Such accounts shall be audited bv such person or persons as 
the court may direct The costs of the audit shall be fixed by the court 
and shall be paid out of (he estate 

15 The Receiver shall ordiuanly deposit the money reahied by him 
in the Government Treasury or whenever for any particular reason 
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money in any case is placed in a bank approved by the Court in Kiel 
deposit bearing interest, the amount o/ interest shall be credited to i>s 
estate 

16 The Receiver shall subnut to the court each quarter not bitr 
than the 10th ^y of the month next succeeding the quarter to uhich u 
relates, an account showing all the receipts and disbursements in 
case or cases in which he is Receiver 

17 Whenever there are no funds in the estate and the Receier 
receives financial help from any creditor he should show m the accoiw's 
of the estate the amount so received 

18 Any creditor who has proved his debt may apply to the coiift 
for a copy of the Receiver’s accounts (or any part thereof) relatngw 
the estate, as shown by the cash book up to date, and shall be em tied 
to such copy on payment of the charges laid down in the rules ol th-s 
Court regarding the grant of copies No court fee will be required lot 
such copies 

19 In any case m which a meeting of creditors is necessary and 
in any case in which the debtor proposes a composition or scheme under 
section 38, the Receiver shall give at least 14 days’ notice to the debtor 
and to every creditor of the tune and place appointed for each meetirf 
Such notices shall be served by registered post 


Proof of debts 

20 A creditor’s proof may be in Form No 143 in the Appendix ft il> 
such variations as circumstances may require 

21 In any case in which it shall appear from the debtor’s stateirMi 
that there are numerous claims for wages by workmen and othera 
employed by the debtor, it shall be sufficient if one proof for all su" 
claims is made by the debtor or by some other person on behalf 
all such creditors Such proof should be in Form No 144 m the Append‘< 


Procedure where the debtor is a firm 


22 Where any notice, declaration, petition or other document fe 
quinng attestation is signed by a firm of creditors or debtors in the 
name, the partner signing for the firm shall also add his own signaiu« 
e g "Brown and Co , by James Green, partner in the safd firm " 


23 Any notice or petition for which personal service is oecessar) 
shall be deemed to be duly served on all the members of a firm if " 
served at the principal place of business of the firm withm the lurisdicto 
of the court upon partners, or upon any person having at the time 
service the control or management of the partnership business there 

24 The provisions of the last preceding rule shall, so far as u* 
nature of the case will admit, apply in the case of any person 

on business within the jurisdiction in a name or style other than his o‘ 

25 Where a firm of debtors file an insolvency petition the aas^ 
shall contain the names In full of the individual partners, aoJ “ 
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petition IS signed in the firm’s name the petition shall be accompanied 
by an affidaMt made by the panner *ho signs the petition showing 
that all the partners concur in the filing o! the same 

26 An adjudication order made against a firm shall operate as if 
it were an adjudication order made against each of the persons who at 
the date of the order is a partner in that firm 

27 In cases of partnership the debtors shall submit a schedule of 
their partnership afiairs, and each debtor shall submit a schedule of his 
separate affairs 

28 The joint creditors and each set of separate creditors may 
seieralJy accept compositions or schemes of arrangements So far as 
circumstances will allow, a proposal accepted by joint creditors may 
be apprQ\ed in the prescribed manner notwithstanding that the proposals 
or proposal of some or one of the debtors made to their or his separate 
creditors may not be accepted 

29 Where proposals for compositions or schemes are made by a 
firm and by the partners therein indt\idually the proposal made to the 
joint creditors shall be considered and voted upon bv them apart from 
e^ery set of separate creditors and the proposal made to each separate 
set of creditors shall be considered and voted upon bv such separate 
■set of creditors apart from all other creditors Such proposal may vary 
in character and amount Where a composition or scheme is approved 
the adjudication order shall be annulled only so far as it relates to the 
estate, the creditors of which have confirmed the composition or scheme 

30 If any two or more of the members of a partnership constitute 
a separate and independent firm, the creditors of such last mentioned 
firm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of the 
firm And when any surplus shall arise upon the administration of the 
assets of such separate or independent firm the same shall be earned 
over to the separate estates of the partners m such separate and mde 
pendent firm according to their respective nghts therein 

Apphcafioas and nohees 

31 (a) Every application to the court either by the Receiver or by 
any creditor or by any person either claiming to be entitled to any 
alleged assets of the debtor, or complaining of any act of the Receiver, 
and in particular and without prejudice to the generality of this rule, 
for an order deciding any question under sections 4 51 52 53 54 and 
55 or any one of them shall (unless otherwise provided by these rules, 
or unless the court shall in any particubr case otherwise direct) be made 
by application in writing and shall be supported by an affidavit by the 
applicant 

(f?) Every such application shall state in substance the nature of 
the order or relief applied for the sections of the Act under which such 
application is made the grounds upon which such order or re * 
claimed, and the sections of any other Act relied upon 
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(c) Every such application shall also state whether the ap;La- 
desires or intends to call witnesses at the hearing m support thereof l.! 
shall specify with precise indentiflcation the documents upon uhich ihe 
applicant intends to rely 

{d) Where such application is made by an applicant other thin tit 
Receiver, a copy of such application, and a copy of the affidavit lO sufpon 
thereof shall be servtd upon the Receiver together with copies of ift 
documents upon which the applicant intends to rely as meni osed i 
sub section (c) hereof, unless the number or volume of such docinr- 
IS exceptionally great in which case notice of the fact shill be g ' i 
to the Receiver and an opportunity shall be afforded to the Receuer of 
examining the originals seven clear days at least before the hearng 
(e) Where such application is made bv the Receiver, the affih' 
m support thereof shall identify any statement of the debtor made to ibt 
Receiver, which is either on the file or m the Receivers possess oaaaf 
on which the Receiver intends to rely * 

(/) Any party to the application shall be entitled to inepecf 
o' any document which has been either filed or mentioned In the 
made in support of such application, or cf which an/ c?py has btf' 
exhibited to such affidavit 

(«) A copy of every application mentioned in sub section (a) 
and of the affidavit m support of such application shall be <erved upu 
the Receiver whether or not any relief or order is expressly claiwa 
against him 

Sale of immoveable properly of insolvent 
32 If no Receiver is appointed and the court, m exercise of J 
powers under section 58 of the Act, sells any immoveable property o* 
insolvent the deed of sale of the said property shall be prepared y 
purchaser at his own cost and shall be signed by the presiding o 
of the court The cost of registration [if any] will also be borne 1 
purchaser 


Dividends 

33 The amount of the dividend may at the request and risk 
creditor be transmitted to him by post 

Summary Administration 

34 When an estate is ordered to be administered m a 

manner under section 74 of the Act, the provisions of the Act anJ 
shall subject to any special direction of the court, be modified as o 
namely — _ jj 

(0 There shall be no advertisement of any proceedings In the o ^ 
gazette or a local paper 

(iij The petition and all subsequent proceedings shall be en o 
summary case ” 
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(ui) The notice of the heanng of the petition to the creditors shall 
be in Form No 151 in the Appendix 

(n) The court shall examine the debtor as to his affairs but shall 
not be bound to call a meeting of creditors, but the creditors shall be 
entitled to be heard and to cross examine ihe debtor 

(\) The appointment of a Receuer will often not be necessary and 
the court may act under section 53 of the Act in order to reduce the 
cost of the proceedings 


Costs 

35 All proceedings under the Act doun to and including the making 
o! an order 0 / adjudication shall be at the cost 0 ! the party prosecuting 
the same, but tthen an order of adjudication has been made, the costs 
of the petitioning creditor shall be taxed and be payable out of Che estate 

36 No costs incurred by a debtor of or incidental to, an application 
to approve of a composition or scheme, shall be allowed out of the estate 
if the court refused to approve the composition or scheme 

37 Where an order of adjudication 1 $ made on a debtor's petition 
and the court is satisfied that the debtor is unable to pav the cost of 
publication in the local oRlciai gazette, of the notice required by section 
30 of the Act, the court shall direct that such cost be met from the sale 
proceeds of the property, of the insolvent if the insolvent has no pro- 
perty Of if the sale proceeds are insufficient, such cost or the irrecover- 
able balance thereof, shall be remitted 

For the Forms Nos 138 to 151, Volume II, substifufe the following 
Forms Nos 138 to 153 — 


FORM NO (38 
General Title. 

In the Court of 
Insolvency Petition No of 19 
In the matter qp 

Ex parte Ihere insert ‘the debtt^' or A B or ‘creditor” or ‘ the 
Official Receiver’ or "the Receiver") 
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Debtor^s Petition. 

{Section 13 of the Provincial Insolvency Act, V of 1920) 
(Title ) 

t (a) ordinarily residing at (or “carrying on business at,” c. 

'personally working for gam at’’ or ‘m custody 
at )’’ in consequence of the order of (b) beifil 
unable to pay my debts, hereby petition that 
1 may be adjudged an insolient The ti.Jl 
amount of pecuniary claims against me u 
Rs (c) as set out m detail m SchediLC A 
annexed hereunto which contams tbs names 
and residences of all my creditors, so far a* 
they are known to or can be ascertained by 
me The amount and particulars of iH ®f 
property are set out m Schedule B anneied 
hereunto together with a specification of all b) 
property, not consisting of money, snd tb* 
place OP places at which such property i* w 
be found and I hereby declare that I am sillBj 
to place all such property at the disposal el 
the court save m so far as ii includes such particulars (cot being of 
books of accounts) as are exempted by law from attachment and sale n 
execution of a decree 

I have not on any previous, occasion filed a petition to be adiuii’d 
an insolvent, or, I set out m Schedule C particulars (d) relating to 
previous to be adjudged an insolvent, 

(if) The particulars required are — 

(i) Where a petition has been dismissed, reasons for 
dismissal 

(li) Where the debtor has previously been adjudged an 
vent, concise paniculars of the insolvency, incluii^ 
statement whether any previous adjudication has b<t 
annulled and if so the grounds therefor 
Verification clause as in plaints 


(a) Insert name and 
addsess and description 
of debtors 

(b) State name of 
court and parti'-ulars of 
decree m respect of 
which an order of deten 
tion has been made or 
by which an order of 
atUchmenl has been 
made or against debtor's 
properly 

(c) State whether and 
how any of the debts 
are secured 


Signature 
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FORM No 

Notice to creditors of the date of hearing of an 
Insolvency Petition. 

Median 19 

(TITLE ) 

'S'here A B hss applied lo this court, by petition, 

dated of 19 , to be dedsred aa insolvent under the Provincial 

Insohency Act, V of 1920, and jouf name appears in the list of creditors 
filed by the aforesaid debtor, tins is to give notice that the court has 
fiicd the day of 19 , for the hearing of the aforesaid 

petition and the examination of the debtor If you desire to be 
represented in the matter >ou should attend la person, or by duly ins- 
tructed pleader The particulars of the debt alleged in the petition to be 
due to you are as follows — 

judge 


FORM No 141 
Order of Adjudication. 

Section 27 


(TITLE ) 

Pursuant to a peutioo, dated against (here insert natne^ 

de»cnptioa and address of the debtor) and on the application of (here 
insert “Official Receiver” or ' the dabtor himself, or “A B of 
a ereditor’ ) and on reading and hearing it is ordered that the 

debtor be and the said debtor 1$ hereby adjudicated insolvent 
Dated this day of 19 

Judge 


FORM No 142 

Order appointing a Receiver. 

Section 56 
(Title ) 

Whereas pursuant to his application, dated A B was 

adjudicated an insolvent by order of this court, dated , and 

It appears to the court chat the appomtnieot of a receiver for the property 
of the insolvent is necessary 

It is ordered that a receivii^ order be made against the insolvent 
and receiving order is hereby msdo against the insolvent and A B of 
(or the Official Receiver) is hereby constituted Receiver of 
the property of the said insolvent And it is further ordered that the 
Said Receiver (not being the Official Receiver) do give security to the 

extent of and that his remuneration be fired at 

Dated 


judge. 
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(a) Here insert number 
given in the notice 

(b) Address in full 


1 That the said ^ 

day of 19 and still 


FORM No 143 

Proof of debt. General Form. 

Section 49 
{Title ) 

In the matter of hJ- 
(a) of 19 , I ({>) make oath aJ 

say (or solemnly and sincerely affinn i-l 
declare) , 

at the date of the petition, tu. li- 


(c) State consideration 
and specify the vouchers 
(if any) in suf^ort of the 
claim 

(d) Here details of 
seeunliet bills or the 
Ue 


Admitted to ^ote for Rs 
Judge or Official Receiver 


• justly and truly indebted to o* 
the sum of Rs as P ' 

as sho%n by the account endorsed hereon (sf 
the following account) viz., lor »hich s.J 
Of any part thereof 1 say that I hi'* 
nor hath or any person bj — 

to my knowledge or belief for 
had receited any manner of sahsfactioa ^ 
secuniy whatsoever save and except ui 
following (d) 

S«om at 


day of 


Deponent s sign**'-'* 

Commistartt 


FORM No 144 

Proof of debt of Workmen. Sections 49 and 61. 
(Title ) 

1 (a) of (b) make oath and say — (or solemnly ana 

sincerely affirm and declare) 

1 That (c) .2^ at the date of the adjudication vu, the 


(a) Fill in full came 
&ddicss and occupation 
of deponent 

(h) The abovenamed 
debtor or the foreman of 
the aboienamed debtor 
or on behalf of the work 
men and others em 
ployed by tbe abo\e 
named debtor 

(c) I or the said 

(d) My employ or 
the employ of the 

aboienamed debtor 
(d) Me or the 
aboienaried debtor 


Of 19 , and still 

debted to the several persons whose 
addresses and descriptions appeaf 
schedule endorsed hereon in 
set against the r names in the sixt . -j 
of such schedule for wages due 
re«:pectively as workmen or others in 1 
m respect of services rendered by them 
pectively to (c) during ^ 

before the date of the receiving order » 
set out against their respective names 
fifth column of such schedule, 
said sums, or any part thereof, I . 
they have not, nor hath any of _ r p 

received any manner of sausf-ctioa or 
whatsoever 
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Admitted to Note for Rs 
Judge or Official Recei\cr 


Smom at 
this day of 
before me 


Deponent s signature 
Commissioner 


FORM No 145 

Notice to creditors of the date of consideration of a 
cornposition or scheme of arrangement. 

Section J3 (I) 

Take notice that the court has fixed the day of 19 

lor the consideration of a composition (or scheme of arrangement) sub 
nutted by A B the debtor m the abose insolvency petition No creditor 
viho has not proted his debt before the aforesaid date will be permitted 
to Note on the consideration of the above matter If >ou desire to be 
Tepiesented at the abovementioned hearing you should be present m 
person or by duly instructed pleader with your proofs 

Judge 


FORAt No 146 

Form under section 38 (2). 

List of creditors for use at meeting hefd for consideration of 
composition or scheme 
(Title ) 



Meeting held ai 

this day 

of 

19 

No 

Namen of all 
creditoie whole 
pioofi have 

been adnuUed 

Here &lale as to each 
eieditor whether he 
voted and tf so 
whether personal 

’VleVder*^ 

Amount 

of 

Amount of 
adinitted 
proof 



Totnl 




Required number of ma;orily 

Required Nalue ~Rs 
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Form of notice under section 64. 

Notice to persons claiming to be creditors of intention to declere 
final dividends 
(Title ) 

Take notice that a final dividend is intended to be declared la i!ic 
above matter, and that if you do not establish your claim to the saJ- 
faction of the court on or before the day of ■ 

or such later day as the court may fix, your claim will be expuajcl 
and I shall proceed to make a final dividend without regard to such clia 
Dated day of 19 

(Sd ) G H 
Recener 

To X Y (Address) 


Order annulling 


FORM No 148 

adjudication under section 35. 


(Title ) 

On the application of R S of , and on reading 

hearing . , it is ordered that the order of adjudlcstioo, dated 
against A B of , be and the same is hereby annulled 

Dated this day of 19 . 


FORM No 149 

Notice to creditors of application for discbarg** 
Section 41 (f) 

(Title > 

Take notice that the abovenamed insolvent has applied at the 
for the discharge, and that the court has fixed the day of 
nt o'clock for hearing the application 

Dated this day of 19 

Note — On the back of this notice the provisions of section 4- ’ 

Act V of 1920, should be printed 


FORM No 250 

Order of Discharge subject to eondilions as to 
after*acquired property and income. 
Section 41 (2), {a), (b) or (c) 

(Title) 

On the application of adjudged insohent on the day of 
and upon taking into consideration the report of the Official Re«'* 
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Receiver) as to the insolvent & conduct and affairs and hearing A B 
and C D creditors 

It IS ordered that the m<iohent (a) be discharged fonhviith, or 
tt\ be discharged on the , or 

(c) be di<^chargcd subicet to the folloumg conditions as to his 
future earnings alter acquired propem and income — 

After setnng aside out of the insohem s earnmgs, after acquired 
property, and income the > early sum of Rs for the support 

of himself and his familv the msohent shall pay the surplus if any 
(or such portion of such surplus as the court may determine), of such 
earnings after acquired property and income to the court or ofHcial 
Receiver (or Receiterl for disinbution among the creditors in the 
insofvency An account shall on the first day of January ifl every year, 
or ttiihm fourteen davs thereafter be filed m these proceedings by the 
insolvent setting forth a statement of his receipts from earnmgs. after- 
acquired propertv and income dunng the year immediately preceding 
thfsaid date and the surplus payable under this order shall be paid by the 
insolvent into court or to the Official Receiver (or Receiver) within 
fourteen days of the filing of the said account 
Dated this day of 19 

Judge 


FORM No 151 

Summary administration (section 74 ) 

(Title ) 

Afolice io creditors 

Take nonce that on the day of 19 t the above- 

named debtor presented a petition to this court praying to be adjudicated 
an insolvent and that on the day of 19 > the court being 

satisfied that the property of the debtor is not likely to exceed Rs 500, 
directed that the debtor’s estate be administered in a summary manner 
and appointed the day of 19 , for further hearing of 

the said petition and the examinstion of the said debtor 

Also take notice that the court may on the aforesaid date then and 
there proceed to adiudication and distribution of the assets of the afore- 
said debtor It will be open to you to appear and give evidence on 
that date Proof of any claim you desire to make must be lodged in 
court, on or before that date 

Given under my hand and the seal of this court the day of 19 

Judge 
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FORM No 152 

Notice of application by unscheduled creditor. 

Section 33 {3i, Act V of 1920 
(Title ) 

To 

Whereas an application has been made to this court by 
claims to be a creditor of whose application to be declared a 

insolvent was filed m this court on the day of 19 ■ 
permission to produce evidence of the amount and particulars ol bs 
pecuniary claims against the insolvent, and for an order directing iu 
name to he entered in the schedule as a creditor for the debts ‘li'J 
he may prove This is to give you notice that the said applicaiioo 
be heard in this court on the day of 19 . vihea#« 

should appear personally, or by pleader, if you desire to obiecf to it 
Given under my hand and the seal of the Court this the 
day of 19 


By order of the Court. 

J N G JOHNSON. IC.S-. 

Fcgistr.-’ 



APPENDIX D. 


BOMBAY HIGH COURT RULES 


No 5730 — Mftue of the provisions of section 79 of the Provin- 
cial Insolvency Act tV of 19201, and of all other powers thereunto 
enabling the High Coun of Judicature at Bombay, has with the previous 
sanction of His Excellency the Governor in Council, and in supersession 
of the Bombay Provmaal Insolvency Rules, 1909 made the following 
rules for carrying into efieci the provisions of the said Act — 

I — The rules may be called The Bombay Provincial Insolvency 
Rules 1934, and shall apply to all proceedings under the Provincial 
Insolvency Aa 1920, in any Court subordinate to the High Court of 
Judicature at Bombay They shall come into force on the 1st day of 
December, 1924, and shall apply to all proceedings thereafter instituted 
and, as far as may be to all proceedings then pending 

n —The forms mentioned in these rule arc the lorms m the Appendix 
hereto and shall be used with such variations as circutnstancea may 
require 

lU — (l| In these rules unless there is anything repugnant in the 
subject Of context — 

"the Act" means the Provincial Insolvency Act, V of 1920, 

"the Court includes a receiver when exercising the powers of 
the Court in accordance with section 80 of the Act, 

‘ receiver’ means a receiver appointed by the Court under sec- 
tion 56 (1) of the Act. and (except where the context 
otherwise requires) includes an Official Receiver , 

' interim receiver" means receiver appointed by the Court under 
section 20 of the Act, 

"proved debt" means the claim of a creditor so far as it has been 
admitted by the Court 

(2) Save as otherwise prqyided, all words and expressions used In 
these rules shall have the same meaning as those assigned to them in 
the Act 


PctiUoQs. 

IV — (1) Every Insolvency petition shall be entered in the Register 
of Insolvency Petitions to be maintained In Form No 17 in all Courts 
exercising insolvency jurisdiction and shall be given a senal number in 
that register and all subsequent proceedings m the same matter shall 
bear the same number 
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(2) Every petition, application, affidavit or order m any procetinj 
under the Act or under these rules shall be headed by a cause tit's a 
Form No 1 

V — (1) When an insolvency petition presented by a crediiof is 
admitted, the creditor shall, withm seven days there^ter, lurmsli t 
copy of the petition for service on the debtor or, if there are more debtors 
than one, as many copies as there are debtors, and the chief mioistenil 
officer of the Court shall sign the copy or copies if on examination fie 
finds them to be correct 

(2) The copy shall be served together with the notice of the order 
fixing the date for hearing the petition on the debtor or upon ifie 
person upon whom the Court orders notice to be served Such notice 
may, in the discretion of the Court, require the debtor to file a scheda* 
containing all the particulars mentioned in section 13 (<0 
such time not being less than ten days from date of service of notice 
as the Court shall determine 

VI — A debtor s petition shall be in Form No 2 & a creditor s pen- 
tion shall be in Form No 3 

VII —If a debtor against whom an insolvency petition has bei® 
admitted dies before the hearing of the petition, the Court msy orar 
that notice of the order fixing the date for hearing the petition snsli 
served on his legal representative or on such other person as the Cou 
may think fit m a manner provided for the service of summoDS. 


Proof of Debts* 

VllI — (1) Unless otherwise ordered, all claims shall be 
affidavit in Form No 7 in the manner provided lO secuon 49 o* 
Act, provided that before admlitmg any daim the Court may 
further evidence 

(2) The affidavit may be made by the creditor or by some 

authorised by him, provided that if the deponent is not the 
the affidavit shall state the deponent’s authority and means of 
ledge ^ 

(3) As soon as may he alter proof of any debt Is tendered, t 
Court shall by order In writing, admit ih# creditor’s claim In ^ 
in part or reject it, provided that when a claim is rejected fn « o 

in part the order shall state briefly the reasons for the relection 

(4) A copy of e>ery order relecting a claim, or admitting h 
part only, shall be sent by the Court by registered post to the pc 
making the claim within seven days from the date of the order 

IX — In any case m which It shall appear from the debtor * 
ment that there arc numerous claims for wages by workmen ^ ^ w 
emplo>cd by the debtor, it shall be sufficient if one proof for ® \ 

claims Is made cither by the debtor, or by some other person on 
of all such creditors Such proof should be In Form No 8 
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Schedule of Creditors. 

X —As soon as the schedule of creduors has been framed, a copy 
thereof shall, if a receiver has been appointed, be supplied to him, and 
all subsequent entries and alterations made therein shall be communi 
cated to the receiver, except in cases «here the Official Receiver himself 
frames such schedule under section 80 


Scheme. 

XI — (1) If a debtor submits a proposal under section 33 (1) of the 
Act, the Court shall fix a date lor th* consideration of the proposal, 
and notice thereof together with a copy of the terms of the proposal 
shall be sent to everv creditor who has proved 

12) At the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court m person or bv pleader in support 
of the proposal and everv creditor who ha^ proved shall be entitled in 
person or bv pleader to question the debtor and to address the Court 


Receivers. 

XII — (1) Ever) receiver or interim receiver other than the Offlctal 
Receiver shall be required to give such security as the Court thinks 
St, provided that a Naur or Deputy Nazir or other Government Officer 
who IS appo nied a receiver or interim receiver ex-offtcio and who has 
already under the Public Accountants Default Act, XII of 1850, or other 
Vise, given seeuntv that is still valid for the due account of all monies 
vhich shall come into his possession or control by reason of his office, 
shall not be required to give such security unless owing to the extent 
of the assets likely to be realised or for other specia) reasons, the Court 
thinks it desirable to do so 

(2) The Court shall not require an OfTicial Receiver to give security 
m each case m which he acts under section 57 (2) , but he shall, pre- 
vious to his admission or within such further time as the Court may 
allow, give general security by entering into a recognizance with one or 
more sufficient sureties m Form No 16 or by depositin/; Government 
Securities m such time as the High Court may fix In this behalf 

f3l Where a petition is referred to an Ofllcial Receiver for dis- 
posal in exercise of his powers under section 80, the Court ordinarily 
shall when the debtor is the petitioner, and may, when a creditor Is 
the petitioner, at the same time appoint him an intcnin receiver under 
section 20 and confer on him all the powers confcrable on a receiver 
under Order XL rule (1) (d), of the Civil Procedure Code Such 

Official Receiver, upon making an order of adjudicailon, shall at i 
apply to the Court for an order appointing him Receiver for ilic 
perty of the insolvent under sections 56 and 57 The Ollkial I' 
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should at the same lime submit a draft order in Form No 6, '»iili li 
necessary modifications, for signature and sealing 

XIU — ^The Court may remove or discharge any receuer Ou tf 
than an Official Receiver, and any receiver or infenm receuer M 
removed or discharged, or any Official Receiver suspended or dismsstl 
by the Local Government, shall unless the Court otherwise ordtn 
deliver up any assets of the debtor in his hands and any books, accourj 
or other documents relating to the debtor’s property which are la fi4 
possession or under his control to such person as the Court may d rect 

(2) If an order of adjudication is annulled, the receiver (if 
shall unless the Court otherwise orders, deliver up any assets of iw 
debtor in his hands and any books, accounts or other documents 
to the debtor’s property which are in his possession or under his eon 
to the debtor or to such other person as the Court may direct 

XIV — Every receiver or inferim receiver Shall be deemed fof ’ ' 
purpose of the Act and of these rules to be an officer of the Court 

XV — (1) Every application to the Court made by a receiver rt 
an interim receiver shall be m writing 

(2) The Court may order that notice of any application by 
receiver and of the date fixed for the hearing of the apphcaticti 
be sent by registered post to ill creditors who have proved 

XVI ~(1) The remuneration of receivers other than jj 

ceivers shall be in such propomoo to the amount of the . 
distributed as the Court may direct, provided that it does not 
five per centum of the amount of the dividends 

(2) When a Receiver realizes the security of a secured 

Court may direct additional remuneration to be paid to him with re 
to the amount of work which he has done and the benefit resu 
the creditors . 

(3) If a Receiver other than the Official Receiver has been 

in an insolvency m which the Court makes an order approving 
posal under section 39 of the Act, the remuneration to be pa' 
Receiver shall be fixed by the Court, and the order 
proposal shall make provision for the payment of the remunera i 
shall be subject to the payment thereof ^ 

XVII — The Receiver m making his report shall (11 

his opinion any of the facts mentioned in Section 42 ^ji) 

of the Act exist, and if the debtor makes a proposal under Seciio ^ ^ 
of the Act, the Receiver shall state In his report whether in "J* of 
the proposal is reasonable and is likely to benefit the gener* 
the creditors and shall state the reasons for his opinion 

XVlll — If the Court directs, the debtor shall furnish 
or if a Receiver has not been appointed, the Court, with 
account and an account showing all moneys and securities paW. 
of or encumbered, or recovered by or from the debtor or on h * _ 
and his income and the source thereof for such period as tne 
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or, il a ReAi»er has noj been appmoted, the Court may direct: provided 
that the Receiver shall not, uithout the previous sarction of the Court 
direct the debtor to furnish accounts for more than two >ears before 
the date of the presentation of the insolvency petition 

XIX — (1) That Receiver shall keep a cash book and such books and 
ether papers as are necessary to give a correct view of ftis administra- 
tion of the estate, and shall submit hts accounts at such times and m 
such forms as the Court may direct Such accounts shall be audited 
by such person or persons as the Court may direct The costs of the 
audit shall be fixed by the Court and shall be paid out of the estate 

(2) Anv creditor who has proved his debt, or the debtor, shall be 
entitled to obtain a copy of the Receiver's accounts (or any part there- 
of) relating to (he estate on payment of the legal fees therefor 

XX — The Receiver shall deposit all valuable securities for safe 
custody with the Nazir or, if so ordered by the Court in the Imperial 
Bank of India and whenever a sum exceeding Rs 500 shall stand to 
the credit of any one estate, (he Receiver shall give notice thereof to 
the Court, and. unless it shall appear that a dividend is about to be 
immediately declared, he shall obtain the Court’s order to invest the 
Same la a Promissory Note of the Government of India or in Post Office 
Cash Certificatea 


Dividends. 

XXI — No dividend shall be distributed by a Receiver without the 
previous sanction of the Court 

XXil — The amount of the dividend may. at the request and risk 
of the creditor, be transmuted to him by post 


Discharge. 

XXlll — (u An application for discharge 'hall not ordinarily be 
heard until after ihe schedule of creditors has been framed and the 
Receiver has submitted his report The Receiver if he is in a position 
to make it and has not already done so. shall file his report in Court 
not less than fourteen days before the date fixed for the hearing of the 
application 

(2) Every creditor who has proved shall be entitled in person or 
by Pleader to appear at the hearing and oppose the discharge, provided 
that he has served upon the insolvent and upon the Receiver (if any) 
not less than 7 days before the date fixed for the hearing of a notice 
stating the ground of his opposition to the discharge 

(3) A creditor who has not served the prescribed notices shall not, 
unless the Court otherwise directs, be permitted to oppose the dis- 
charge of the debtor, and a creditor who has served the presenb 



536 TIIE PROVINCLU, I^SOLVE^C\ \CT [ \rP D 

notices shall not be permitted, unless the Court otherwise drees u 
oppose the discharge on any ground not specified m the notice 

(4) At the hearing of the application the Court may hear 
evidence which may be tendered by a creditor who has served ihe p's!- 
cribed notices, or by the Receiver, and also any evidence *hjch cn 
be tendered on behalf of the debtor and shall examine the deblor i) 
necessary, for the purpose of explaining any evidence tendered iJ 
may hear the Receiver, the debtor, in person or by Pleader, and J** 
creditor, in person or by Pleader, who has served the prescribed not - 

(5) Any case m which the debtor fails to apply for his diidu-? 

within the period allowed by the Court under Section 27 shall 
brought up for orders under Section 43 If the Court has omiiied ra 
specify a period under section 27 0) deb or has not atta' 

applied for discharge, the Court upon receipt of the Receivers rtp- 
shall fix a period within which the debtor shall apply for an , 
discharge Notice of such period shall be given to the Rec*iur 
the debtor, and if on its expiry, the debtor has not applied accord rp 
the case shall be brought up for orders under Section 43 

Notices. 

XXIV (1) The notices to be given under Section# 30 anl ^ 
of the Act shall be published m the Bombay Government j. 

English, and, if the Court so directs, in any suitable English or 
cular newspaper and copies of the notices m English ‘ 
language of the Court shall be affixed to the notice board of the w 

(2) The notice to be given under sections 19 (2), 33 (0 I* jj 
of the Act shall be published m any suitable English of 
newspaper, and if the Court so directs, in the Bombay ^ 
Gazette and copies of the notices in English and in the lans'> » 
the Court shall be affixed to the notice board of the Court 

(3) Notice of the date fixed for the hearing of an 

tion under Section 19 (1) of the Act shall be sent by the Court by 
tered post, if the petition is by the debtor, to all creditors men ^ 
in the petition and if the petition is by a creditor, to 'h* “ 
no less than 14 days before the said date . 

(4) Notice of the date fixed for the consideration of a 
under Section 33 (1) of the Act shall be sent by the Court by re„ 
post to all creditors who have tendered proof of their debts 
than 14 days before the said date 

(5) Notice of the date fixed for the hearing of an jt* 

discharge under section 41 (I) of the Act shall be despatched r 
Court by registered post to all persons, whose names have been 

In the Schedule of creditors not less than 14 days before the sa 

(6) The notice to be given under Section &4 of the Act 
sent by ihe Receiver by registered post to all persons whose 
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to be cred tors ha\e been not fied but not pro\ed not less than one 
calendar month before the 1 m t of t me fixed for pro\ ng claims 

( ) The not ce to be gten under sect on 33 (3) of the Act shall be 
sened only on the debtor and on the cred tors whose names appear 
IS the ScheJuie of cred ors and maj t! the Court so d rects be s ned 
on any or all such cred tors by reg stered post 

(8) The Court may nstead of or n add t on to forward ng a not ce 
by reg stered post under the foregong rules cause t to be served m 
the manner prescr bed for the ser\ ce of summons 

(9) In add t on to the prescr bed methods of puM cat on any not ce 
may be publ shed otherw se n such manner as the Court may d rect 
for nstance by affix ng cop es in the Coun house or by beat of drum 
a the \ llage n whch the debtor resdes 

(10) It shall not be necessary to g\e not ce of the date to whch 
the hear ng of a pet t on or of an appi cat on for d seharge or the con 
s derat on of a proposal s adjourned 

Summary Administration 

XXV — When an estate is ordered to be adm n stered n a summary 
manner under sect on 4 of the Act the pro s ons of the Act and rules 
shall subject to any spec ai d rect on of the Court and n add t on to the 
mod Scat ons conta ned n Sect on 4 be mod lied as follows namely 

( ) There «hall be no ad e t sement- of an proceed ngs n a local 
paper 

( ) The pet c on and all subsequent p oceed ngs sha 1 be endorsed 
Summary Case 

( ■) The not ce of he hear ng of ihe pet t on lo he cred tors sha J 
be n Form No IS 

( v] The Coun shall exam ne he deb or as to h s affa rs but shall 
not be bound to ca I a mec ng of c ed ors but the cred tors 
sha 1 be ent tied o be heard and to cross e\am ne the debtor 

(v) The appo ntment of a Rece er w 0 general y not be necessary 
and the Court mav act under Sect on 58 of he Act n order 
to reduce the cos of the proceed ngs 

Sale of immoveaWe properly of debtor 

XXVI If no Rece ver s apponted and the Court n exerc se of 
ts powers under sec on 58 of he Act sells anv mmoveable propert 
of the debtor the deed of sale of the sa d property shal be prepared by 
the purchaser at hs ovn cost and shall fsubecr to any mod fica ons the 
Court th nks necessary) be s gned by the Pres d ng Officer of the Court 

Costs 

XXV/f — (1) Al proceed ngs under the Act down to and ncfudng 
the mak ng of an order of ad ud cat on shall be at the cost of the party 
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prosecuting them, but when an order of adjudication has bew mi. 
the costs of the petitioning creditors shall be taxed and be payable c: 
of the estate 

(2) Before making an order in an insolvency petition presemeJ h 
a debtor, the Court may require the debtor to deposit m Court a U 
sufficient to cover the costs of sending the prescribed nonces cl li 
hearing of petition 

(3) No costs incurred by a debtor of, or incidental to, an apfl a “• 
to approve a composition or scheme shall be allowed out of the t5C*.« 
if the Court refuses to approve the composition or scheme 

(4) Whenever a creditor presents an insolvency petition hs 
deposit in Court the sum of Rs ISO to cover expenses Such dcp^^ 
shall be paid out of the first available assets realised 


Procedure where the debtor is a Finn. 

xwm -(11 Where any nonce, declaration, petioon or 
ment requiring attestation is signed by a firm of creditors or 
m the firm name, the partner signing for the firm shall also ■! 
signature, e g , “Brown & Co , by James Green, a partner lU tf 
firm ” 

(2) Any notice or petition for which personal service is ****^'j 

shall be deemed to be duly served on all the members of a nr® ' 
served at the principal place of business of the firm with® i ^ 
diction of the Court, on any one of the partners, or upon 
having at the time of service the control or management of 
nership business there ^ 

(3) The provisions of the last preceding rule shall, so 
nature of the case will admit, apply m the case of any 

on business within the jurisdiction m a name or style other than ^ 

(4) Where a firm of debtors file an insolvency petiiiofl tbe 
shall contain the names m full of the individual partners an 
petition IS signed in the firm name the petition shall be 

by an affidavit made by the partner who signs the petition 
that all the partners concur in the filing of the same ^ ^ 

(5) An adjudication order made against a firm shall operate ^ 
were an adjudication order made against each of the persons 

the date of the order is a partner in that firm ^ ^ j 

(G) In cases of partnership the debtors shall submit # fca 

their partnership affairs, and each debtor shall submit a schedule 
separate affairs 

(7) The loint creditors, and etch set of separate crcdi^rs ^ 
severally accept compositions or schemes of arrangement ^ pj» 
circumstances will allow, a proposal accepted by joint 
be approved in the prescribed manner, notwithstanding th« ‘ ' 
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or proposals ol some or one of the debtors made to their or his separate 
creditors may not be accepted. 

(8) Where proposals for compositions or schemes are made by a 
firm, and by the partners therein individuallv. the proposals made to the 
joint creditors shall be considered and %oted upon by them apart from 
e\ery set of separate creditors, and the proposal made to each set of 
creditors shall be considered and \otcd upon by such separate set of 
creditors apart from all other creditors Such proposal may vary in 
character and amount Where a composition or scheme is approved, 
the adjudication order shall be annulled only so far as it relates to the 
estate, the creditors of uhich ha\e confirmed the composition or scheme 
(8) II any tuo or more of the members of a partnership constitute 
a separate and independent firm, the creditors of such last-mentioned 
firm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of the 
firm And %hen any surplus shall arise upon the administration of 
the assets of such separate estates of the panners m such separate and 
independent firm according to their respectne rights therein 

Inspection of Proceedings. 

XXIX— All in$ol\ency proceedings may be inspected at such times 
and subject to such restrictions as the Court may prescribe by the 
Recener, the debtor, any creditor %ho has proved or any legal representa- 
tive on their behalf 


Pleader’s Fees. 

XXX — The fees allowed to Pleaders as costs in any proceedings 
under the Act shall be such as are allowed under the rules of the Court 
for a miscellaneous proceeding 


APPENDIX 
FORM No 1 
General Title. 

In the Court of 

Insolvency Petition No of 19 

In the matter of 

Ex parte (here insert ' the debtor ’ or *‘A B a creditor" or ‘‘the 
Official Receiver” or ‘‘the Receiver’ | 
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Debtor** Petition. 

(Title ) 

I (a) ordinarily residing at, (or “carrying on business t,’ 

or ‘‘personally working lor gam at ' or - 
(a) Insett name and custody at )“ m consequence el 

address and descnpiion order of (b) being unable to pay mv 
° rn* hereby petition that 1 may be aijudsel 

(bj State name of insolvent The total amount of pccM'S-T 

S/l ,s Rs (c) .S « 

wKich an order of deten* >** detail in Schedule A annexed flefcu-* 
lion has been made or which contains the names and resideacfs 

by which an order of gll my creditors, 50 far as they arekDOiaB. 
attachment has been . ■ j w ni» isuJS 

made against debtors " ascertained by me The ^ 

properly and particulars ol all my property ao^ “ 

W S.«. „h„h„ .„d » me are sel out m S cttd.la^ W^ 

how any of the debts hereunto together with a specificawo « 
are secured my property not consisting of money, a« 

place or places at which such property u 
be found, and I hereby declare that I am willing to place all such pf»{ 
at the disposal of the Court save m so far as it includes such 
(not being my books of accounts) as are exempted by law ff®® * 
ment and sale In execution of a decree r «« d 

(a) 1 flied a petition to be adiudged an insolvent in the Ccan 
on Of about ^ 

a Strike out the and on such petition was adjudged aa 
e of this cUuse if solvent in respect of debts totalling *»' 
the debtor has not filed agamst »hich 

b. '»«« realiied lo Ihs e«tnt cl 

vent and subsUtute « Rs and 3 dl\l«W 


vent and substitute < 
statement to that effect 


Rs and 3 fliviu'i- ’ 

“dividends”) of j t wi f 

In the rupee was (or “were”) 


m me rupee was tor wcis. i ^ 
was granted an absolute order of discharge or ‘ 1 was refused an 
order of discharge and my discharge was suspended for , 

“and or” I was granted an order of discharge subject to the 
conditions »*j on or about 

This adjudication has been annulled on the following 
(Or “has not been annulled”) (or for the 

‘ and on such petition” substitute) 

“and such petition was dismissed for the following reasons — 


(Verification clause as In plaints) 
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Debtor’s Petition. 


I (a) ordinarily residing at, (or "carrjing oa 

or “personally working for gam 

(a) Insert name and custody at )" m consequence “ ^ 

address and description order of (b) being unable to pay OlV 

hereby petition that I may be “ 

(b) State name of msoheot The total amount of pen-J^ 

Court and parbculars of ^ ,S RS (0 “ 

dwh.n'o.droTd.,™ .» sch.du;. A .-“'I ‘S'] 

tion has been made or whiclt contains the names ana res 

by which an order of aR my creditors, SO far as they are kD0» ^ 
attachment ha, keen ascemmed by me me i: - 

made against debtor s . . , n «Mr«^rtv laJ 

property and particulars of all "ly . 

frt St * 1, its j Schedule 

hot’ f;ror'-S^"d*bu together «,th . tpeeto..^^ 

are secured my property not consisting of mooc). 

place or places at which 

be found, and I hereby declare that I am willing to place all ^ 
at the disposal of the Court save in so far as it includes such p 
(not being my books of accounts) as are exempted by b®' 
meni and sale in execution of a decree rr i d 

(a) I filed a petition to be adjudged an insolient in toe 

on or about ^ 

(d| Stttkt out the and on su<* pel.tton was adl“^'/ “ I 

whole of this clause if solvent m respect of debts toiaiims * 

the debtor has not filed mately Rs against *ai^“ ^ 

L ■yjXa-'rin.'r -nt real, red to the extent oI aPP®" „ 
>enl and subsutute a Rs 

statement to that effect “dividends”) of . , I 

in the rupee was (or ‘ »ere ^ 
ttas granted an absolute order of discharge or 'T uas refused 
order of discharge and my discharge was suspended for ^ 

“and or ’ I was granted an order of discharge subject to the 
conditions ' ) on or about ^ 

This adjudication has been annulled on the following fi5 
(or * has not been annulled ) (°^ 

“and on such petition” substitute) __ 

“and such petition was dismissed for the following reasons — 


(Verification clause as in plaints) 



Arp. D.] 


BoiiavY acus 


541 


pajndtip JO pa»iu>pv 


1 

anp aaucjrg j 

1 


ipiM aut|9 

jO UQtitjad «uiiuai3i(i 
]0 ajep le anp t«aia|U| 


1 

t.uavuxcj 

uiitp yo lunouiy 


paia'Jjuoa 


uoveai 

ai {1 'paindiip ci iqap 
aif} Ji ospi (itue 

p] tatjunaat pu« 

uiicp JO l^ap JO uon 
vjapituoa puv aun]«^ 


C)ii«iutie|3 

pus »J0llp3i3 }o 

sajuapisai puc satue|^ 






N B —Where there have been mutual deaUngs and \t is alleged that a clajm b> an> has been set off, such 

party must be entered both as a creditor and debtor and the word “Set-oB" must be 'kruten ut'dcr the amount 
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FORAl No. 3 
Creditor*! Petition. 

(Title ) 

I, C D . of (or We, C D , of 

& E F , of ) hereby petition the Court that A B (a) 

ordinarily residing at 

(or carrying on business at ’ 

drew ^"deK^uoa* " -personally working for gam at 

may be adjudged an insoKent and say — 

1 That the said A B is lusily and truly indebted to me (or us 
m the aggregate) m the sum of Rs (set out amount of debt 

or debts, and the consideration) 

(2) That I (or uc) do not. nor does any person on my (or our) 
behalf hold anv secunty on the said debtors estate or any part thereof, 
for the payment of the said sum 

Or 

That I hold security for the payment of (or part of) the said sums 
(but that I «i]l giie up such security for the benefit of the creditor 
of the said A B la the eiem of his being adjudged insolvent) (or, 
snd I estimate the salue of such security at the sum of Rs ) 

Or 

That I, C D one of your petitioners, hold security for the pay 
meat of, etc 

That I, E F , another of your petitioners, hold security for the 
payment of, etc 

3 That the said A B within 3 months before the date of the 
presentation of this petition has committed the following act (or acts 
of insolvency, namely, (here set out the nature and date 

or dates of the act or acts of insolvency relied on) 

(Signature) 

(Verification clause as m plaints) 

FORM No 4 

Notice to creditors of the date of hearing of an insolvency 
petition — section 19. 

(Title ) 

See Cal C P No 138 at p 501 
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FORM No 5 

Order of Adjudication-'secUon 27. 

(Title ) 

See Cal C P No 138 at p 502 


FORM No 6 

Order appointing a Receiver — tecbon 56. 
(Title) 

See Cal C P No 148 at p 507 


FORM No 7 
Proof of debt*. 
General Form-“Seclion 49. 
(Title) 

See Cal C P No 146 at p 505 


FORM No 8 

Proof of debt* of workmen. 
(Title) 

See Cal C P No 147 at p 508 


FOR.\l No 9 

Notice to crcditori of the date of conaideration of 
composition or scheme of arrangement— section 

(TiUe) 

See Cal C P No 142 st p. 50J. 
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FORM No 10 

Form under tection 38 (2). 
See C^l C P No 143 et p 504 


form No 11 

Form of Notice under section 64 • Notice to persons claiming 
to be creditors of intention to declare final Dividends 

(Title) 

See Cal C P No 149 st p 507 


FORAt No 12 

Order annulling Adjudication under section 37 
(Title) 

On the appl cation of R S of and on reading 

and having it is ordered that the order of adjudication 

dated against A B of be 

and the saire is hereby annulled 

Dated this day of 19 

Judge 


form No 13 

Notice to creditors of Application for Discharge — 
section 41 (1). 

(Title) 

Same as Cal C P No 144 at p 504 
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FORM No H 

Order of Discharge subject to conditions as to earnlogit 
after>acquired property and income. 

Section 41 (2) (d), (6) or (2). 

(Title) 

Same as Cal C P. No 145 at p. 505 


FORM No 15 

Summary Administration— section 74. 

(Title). 

Notice to Creditors 
Same as Cal C. P. No. 150 at p. 503 


FORM No 16 

Recognizance of the Official Receiver and suretle** 
(Rule XiV). 

The Judge of the District Court 
and allowed this recognizance ^ 

R P H of. etc, W B of, etc. and T. P. of etc.; m ‘re 
Court of personally appearing, do acknos c » 

seUes. and e\cry one of them doth acknowledge himself I'-r 

pcctive sums of money set opposite to their a. jj( 

schedule hereto be paid to Es-^uire, Judge ^ ^ . 

Distna Court of his successors In office or ’ p n . 

default of p3)ment of the saU respeeme sums, the said 
V B, and T P are willing and do agree each for 
executors and administrators, b> these presents, that 
shall be lesled, recovered and receiscd of and front them, S" 
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of them, and of and from them, and every one of them, and of and 
from all and singular the manors, messuage, lands, tenements 
and hereditaments, goods and chattels of them and every one of them 
wheresoever the same shall be found Witness the day of 
19 Whereas the Government of Bombay have by an order 
iSo dated the day of 19 , 

appointed the said R H H Official Receiver under Section 57 of the 
Provincial Insolvency Act (V of 1920) and he has thereby become liable 
to give security to be approved of the said District Court And whereas 
the said Judge has approved of the said W B and T P to be sureties 
for the said R P H , m the amounts set opposite to their respective 
names in the schedule hereto and has also approved of the above written 
recognizance, with the undemniien condition as a proper security to be 
entered into by the said R P H , and T P , and m testimony of such 
approbation Esquire, the judge of the said 

Court, hath signed his name in the margin hereof Now the condition 
of the abovewritten recognizance is such that jf the said R P H , his 
executors or administrators or any of them do and shall duly account for 
what the said R P H sball receive or get under his control, or become 
liable to pay, as Official Receiver at such periods and in such manner 
as the said Courts shall appoint and pay the same as the said Court 
direct, then the above recognizance to be void, otherwise to remain in full 
force and virtue 

The schedule above referred to. 

R P H thousand rupees 

W B thousand rupees 

T P thousand rupees 

Taken and acknowledged by the abovenamed R P H , etc , etc 



Register of lasolvtncy Pebitons 


548 


THE PROVn^CUL INSOLVENCY ACT 


suoi«TAOid ]«usd JO 
}uau»3ioju9 juautjnii 
us *s3isi{9Stp at ' a a 
*j09iai{l 9|sp pus I 
ispio isuy JO Xistuuin^ I 


9)3 ‘spuapiAip JO UOl) 
SiS|93p U0l)l«0dUIO9 
iO 3013433 tl0llp319 
JO 3jnp3435 3UIUIB1J 
)USUlinUUS J3A{393^ 

JO ]U3ui}uiodd0 *uoi) 
S3ipn(ps *uo(]i]3d Jo 
{S«SIUlSip 31 < 3 3 JO 

>3134) t3)sp fj )ino^ 
34% ^4 psttsd «iapia 
U1US)UI JO 83)00 J3|jg 


)U3UlA9d Jo 
83)Bp 19 WI4 O) pjscl 
f33J *i3A(393JJ JO 
UOI)«u 2 l« 9 p iO (SOtSfiJ 


p32l|S3J 

<)3ns JO )unouis 
|«]0] Jf UOIIdUOMQ (4) 

t)38«« p333JJS 
JO )unouis (o) 


nejap psAOid 
JO )unou>s [vlox ( 9 ) 
tjqsp paSajis 
JO )unoUis l«)^X (^) 



Bombay, 3li 







APPENDIX E. 

LOWER BURMA FORMS 

(FORM NO J) 

Debtor*^ Petition. 

[Scc^Jon 13 Rroimcial lasohcncy 4c< 1920 

In the District Coun of 
MtscEi-iASEous No Of 1920 
1, (a) ordinarily residiog at, (or * carrying oo busi 
ness at,” or ‘‘personally working for gam at, or m custody 
at ’ ) being unable >o pay my debts, hereby petition 
that 1 may be adjudged an insolvent m oinsequence of the 
order of (b) ‘The total amount of all pecuniary claims 

against me la Rs (c> as set out m detail in Schedule 
A annexed hereunto, which contains the names and residences 
of all my creditors so far as they are known to, or can be 
ascertained by, me The amount and particulars of all mv 
property are set out m Schedule B annexed hereunto, toge 
iher viith a specification of all my property not consisting of 
money, and the place or places at which such property is to 
be found, and I hereby declare that I am willing to place ail 
such property at the disposal of the Court save m so far 
as u includes such parcicul&fs (not being my bocks of account) 
as are exempted by law from attachment and sale in execu 
lion of a decree 

Signaiafe 


Verification clause as m plaints 
SCHEDULE A— (DtBTS) 


1 


fo) Insert 
name arid 
address and 
description 
of debtor 
|b) State 
name ai 
Court and 
pa rticulars 
of decree in 
respect of 
which the 
order of 
detention 
has been 
made or by 
which an 
order of 
attachment 

made against 
debtor a pro 


(e) State 
whether 
end how 
any of the 
debts ate 


0 

1 

2 

Residence of ere 

1 

< 

5 

z 

Security | 


Z 

1 

< 

(1) 

1 « 

(3) 

(4) 1 

(5) 

16) 

1 



1 

I 

Rs |a p 



Hs jajp^ 



Column 4 — In this column enter whether the debt is a judgment 
•debt, amount due on promissory note, mortgage debt, verbal loan, 
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balance for goods, security for another, etc. In the case ot iud;sK 
debt state the name of the Court and the number of the case. 

Column 5 — In this column state the nature of' properly, 
land, house, gold, etc , and the nature of the security, \ihether 
pledge Without possession, pledge with possession, mortgage, d'ps- 
of title-deeds, etc. 


SCHEDULE B— (Assets) 

(1) Moveable and Immoveable Property 


6 

a 

O' !k. 

n 

O 

a 

u 

j3 

k 

8*3 

s ** 

1 

»■ 

■I 5 

In itie Cate of 
Land 

1 

a 

“o 

8 

:> 

1} Moftsosed- ‘tat* 

'o c 

« I'S 
fi 3'^ .2 

Area 

8 s 

• g B B 
S'? S 

i C- • 

^ S 0 c* 

*® a 
§2 

-M- 

(1) 



W 


(6) 

(7) 

18) r 



_ 



Rs a p 


Rija p| 


Column 9 -~In the remarks coJumn state if petitioner is oair f 
owner of the property, and, if so, who the other owners arc, aaf ' 
his share m the property Is 


(2) Debts owing to Petitioner. 
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FORM No 2 

No m Bailiff's Register 

Notice to creditors of the date of hearing of an 
insolvency petition. 

{Section i9 Proitncial Insohency Act ) 

In the Disinct Court of 
Miscellaneous No op 192 
In the matter of 


551 


To 


(fl) (o) Here 

in.erlr.ame. 

has applied to this Court by a petition dated 192 • to 

be declared an insohent under (he Provincial Insolvency 
Act (V of 1920), and your name appears m the list of 
creditors filed by the aforesaid debtor, this is to give you 
notice that the Court has fixed the day of 192 for 
the hearing of the aforesaid petition and the examination of 
the debtor If you desire to be represented in the matter, 
you should attend in person or by duly instructed pleader 
The particulars of the debt alleged in the petition to be 
due to you are as detailed below 

Given under my hand and the seal of the Court this 
day of 192 


Judge 


Particulars of Debt 


FORM No 3 

Bond under section 21 (1) of the Provincial 
Insolvency Act, 1920. 

In the District Court of 
Civil No op 193 
Know all men by these presents that we 
son(s) of residing aad sonfs) of residing at are 



552 


THE PROVINCIAI, INSOLVENCV ACT [APP E 


{a) Here 
enter name 
description 
and address 
of debtor 
Sureties to 
sign on tbe 
right side of 
line 

Witnesses 
to sign on 
the left side 
and to give 
their des 
eriptions and 
addresses 


jomUy and severally bound unto Judge of the Dsina 
Court of >n Rs to be paid to the said or to hs 

successor m office or to the assigns of the judge of the saJ 
District Court for the tune being for which pajmenl to ht 
made, we bind ourselves and each of us in the whole our 
and each of our heirs, executors And admin strators jonilv 
and severally by these presents 
Whereas (a) 

has been ordered under section 2i (1) of the Proiaca 
Insolvency Act, 1920, to give reasonable security for » 
appearance until final orders are made upon the inschei' v 
petition filed by ^ servitors whereas and 

have consented to be sureties for the said 
Now the condition of the above obligation is such that i < 
said shall appear before the Court whenever ca o 

upon by it to do so Then this obligation shall be vo 
of no effect, otherwise, the same shall remaiti ifl *u 
and effect 

In witness whereof we have hereunto set our bands t * 
day of 192 


Signed by. 


in the presence of 


FORM No 4 

Warrant of committal of Debtor in insolven 
proceedings, 

[Section 2/ (/) Provincial Insolvency Act I 
In the District Court of 
Civil Miscellaneous No 

Applicant 1 V 

To 

The Superiktendeht op the Jail at 

Whereas , son of residing at *’/ordrr* 

ordered to give security for his appearance until Ana 
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-Zie passed on the insohency pehiton filed by 
has failed to do so 


hi) creditor) 


These are to direct >ou to detain the said 
jn custody until the further orders of this Court 

Ci\en under my hand and the seaf of the Court this 
day of 192 


Judge 


(FORM No 51 
Order of Adjudication. 


(Section 27 Provincial Insolvency Act) 

In the District Court of 
Miscellaneous No of 192 
In the matter of 

Pursuant to a petition, dated the against (e) Here 

(a) and on the application of (M and on reading maett name, 
and hearing it is ordered that the debtor be 

and the said debtor is hereby adiudged insolvent debtor*** 

The Court will proceed to frame a schedule of creditors W 
and debt by the 192 and proof of debts which 

IS desired to have included in the schedule should reach p^ceivet*' 
the Court se\en days at least before that date, provided that or “the 
application for entry of a debt in the schedule may be made debtor bim- 
at any time belore the discharge of the insolvent A debt 
may be proved by delivering or sending by post in a regi- ^ •• 

stered letter to the Court an affidavit verifying the debt 
The affidavit must contain or refer to a statement of account 
showing the particulars of the debt and must specify the 
vouchers (if any) by which the debt can be substantiated 
Given under my hand and the seal of the Court this 
day of 192 


Judge 
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FORM No 6 
No in Bailiff's Register 

Notice of application by unscheduled creditor. 
[Secfion 33 (J), Provincial insolvency Act ] 

In the District Court of 
Miscellaneous No op 192 
In the matter of Insohcni 


To 


(a) Here 
enter name 
deaciiplion 

addreaa 


WHEREAS (O) 

who claims to be a creditor of (c) 

for whose adiudicalion as an insolvent a petition was 

192 . hss teniefel 


filef 


in this Court on the 


day of 


proof of the debt due to him by the said ' * in 
applied to this Court for an order directing his 
be inserted in the schedule as a creditor for sac 
This IS to give )Qu notice that the said application n 
heard in this Court on the day of i «„’(lesre 

you should appear personally, or by Pleader, » 1 
to obiect to It , . - rt ihs 

Given under my hand and the seal of the 
day of 193 

Judge 


FORM No 7 

Order annulling adjudication. 

(Section 35. Provincial Insolvency Act ] 
In the District Court of 
Miscellaneous No op 192 


(o) Here 
enter name, 
deacri^tion 


In the matter of 
On the application of (a) 
on reading and hearing 

the order of adjudication dated 
be and the same is hereby annulled 
Given under my hand and the 
day of 192 


, It Is ordered i' 
, against 

seal of the Court 
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FORAl NO 8 

Notice to Creditors of the date of consideration 
of a composition or scheme of arrangement. 

Seciion 38 

In the District Court of 
MlSCELlANEOUS No OF 192 

Take notice that the Court has fixed the day of 
192 for the consideration of a compoMtion (or scheme of 
arrangement) submitted by A B the debtor m the above 
msohency petition No creditor who has not prosed his 
debt before the aforesaid date will be permitted to vote on 
the consideration of the above matter If you desire to be 
represented at the above mentioned hearing, you should be 
present m person or by duly instructed pleader with your 
proofs 

Judge 


FORM No 9 

List of Creditors for use at meeting held for consideration 
of composition or scheme. 

Scflion (2) 

In the District Court of 


Miscellaneous No op 192 

Meeting held at this day of 192 


No 

Names of all ere 
ditors w h 0 • e 1 
proofs have been 
admitted 

Here state as to 
each creditor 

whether he vot 
ed and if so 
whether person 
all^ or by j 

1 

Amount of 

1 

Amount of ad 
Rutted proof 



1 

Rs 1 

A 1 P 

, 1 


P 



1 

Toul 

1 

1 1 1 


1 



Required number of Ma{onty 
Required value Rs 
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Notice to Creditors of application for discharge. 

[Seetton 41 (/), Provincial Insolvency Act] 

In the District Court of 
Miscellaneous No of 192 

In the matter of(a) 

Take notice that the abovenamed insolvent has appli!^ 
to the Court for his discharge, and that the Court has littJ 
the day of 192 at o’clock for hearing the appIicatiCJi- 
Given under my hand and the seal of the Court tiu 
day of 192 . 

' Jadie 

Note — The provisions of section 42 (1), Act V of iW 
are on the reverse 


(c) Here 
enter name, 
description 
■and address 


FORM No 11 

Order of discharge subject to conditions a* 
earnings, aftei>acquired properly and income* 

[SecUon (41) (c). Provincial Insolvency Act ] 

In the District Court of 
Miscellaneous No op 192 


(l)Here 
■enter name, 
description 
and address 

forthwith 

or 

(h) he d.s 
charged on. 
the or 


In the matter of 

On the application of(l) .g, ^ 

adjudged insolvent on the day of nmysl 
and upon taking into consideration the report of the 
Receiver (or Receiver) as to the insolvent’s conouc 


affairs and hearing 

and 


gj-edifors 


It IS ordered that the insoIvent(2} 

After setting aside out of the Insolvent’s earnings, af 
acquired property, and income, the yearly sum of Rs 
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lor the support of himself and his family, the insoUent shall (c)bedis 
pay the surplusfo) if an), , of such earnings, after ch»'8ed 

acquired propeft), and income to the Court or Official 
Recei\er (or Recei\er) for distribution among the creditors ,ns condi 
m the insolvency An account shall, on the first day oftionsaato 
January jn every year, or uithm founeen days thereafter. His future 
be Bled m the<e proceedings by the insolvent, setting forth 
a statement of his receipts from earnings after acquired acquired 
property, and income during the year immediately preceding property 
the said date, and the surplus payable under this order 
shall be paid by the insolvent into Court or to the Official 
Receiver (or Receiver) within fourteen days of the filing of portion of 
the said account the surplus 

Given under my hand and the seal of the Court this a» the Court 
day of 192 

Judge 


FORM No 12 
Proof of Debt. 
General Form — Seclion 49 
In the District Court of 


Misceluneous No 
In the matter of 


OP 192 


No (a) 

of 192 

I, of(fi) make oath and say (or solemnly 

and sincerely affirm and declare) — 

1 That the said — ^ , at the date of the petition viz 
the day of 192 and still lustly and truly in 
debted to me in the sum of Rs a p for (c) 
as shown by the account endorsed hereon (or the 
following account viz ) for which sum or any part 
thereof 1 say that 1 have not nor hath any person by my 
order to my knowledge or belief for my use had or received 
any manner of satisfaction or secunty whatsoever save and 
except the following((l) — 

Deponent's Signature 

Sworn at this day of before me 

Commissioner 

Admitted to vote for Rs 
Judge or Official Receiver 


(o) Herr 

number 
given in the 

I'm Address 
in full 

(c) State 
considera 
tion and 
specify tbe 
vouchers 

support of 
the claim 

(d) Here 
details of 
securities 
bills or the 
like 
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(o^ Full 
name of 
deponent 

(b) Fill m 

address of 
deponent, 
stating 
whether he 
IS the debtor 
or the 
foreman etc 
of the debtor 
or other 

behalf of 
the worhmen 
and others 
employed by 
the debtor 

M My 

employ or 
the employ 
of the 

abovenamed 
debtor 
(e) Me or 
the above 
named 
debtor 


FORM No 13 

Proof of Debl of Workmen. 

In the District Court of 
Miscellaneous No of 192 

I, (a) of(f») make oath and say (or 

and sincerely affinn and declare) — , . 

I Thaf(c) was at the date of the ati)udi«i.c 

V.2, the day ol 192 , and st.ll “ 

truly indebted to the several persons whose ^ ^ 

and descriptions appear in the schedule endorse 
sums severally set out against their names i | 
column of such schedule for wages due to the P 
j as workmen or others m (d) m respec 

rendered by them respectively to(e) 
periods before the date of the receiving or er 
against their respective names in the , . jj. [ia 

'' schedule, for which said sums, or any part ,.jj lai 

/ they have not nor hath any of them had 
manner of satisfaction or security whatsoeve 
Deponent’s 

, -in,. .h„ -.yo. 

1 Admitted to vote for Rs 

fudge or Official Receiver 

form No 14 

Order Appointing Receiver. 

(Sec/ion 56. Pionnciol Insolvency Ac 
In the District Court of 
Miscellaneous No 
I n the matter of 

WHEREAS(fl) , . Court 

was adjudicated an insolvent by ordw . jppon' 

.92 , ,nd .1 nppcrs B Ih, Co»r. lh,l , 

ment of a Receiver ^ the property o 
necessary . -jg agaiosl 

It IS ordered that a receiving order oe ^ j its 
insolvent and a receiving order is here y 
insolvent and , 

of • Rccei'rt 

(or the Official Receiver) is hereby consul a p^jjrei 
the property of the said Insolvent And 
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that the said Rccei\er (nci being the Official Receiver) 
-do gI^e securit> to the extent of and that his 

^ remuneration be fixed at 


Given under m> hand and the 
■day of 192 


seal of the Court this 
Judge 


FORM No IS 

Notice to Persons claiming to be Creditors of 
intention to declare final dividend. 

(Section W ) 

. In the District Court of 

Misceluseous No op I92 

Take notice that a final dividend is intended to be 
declared m the above matter, and that if you do not establish 
)our claim to the satisfaction of the Court on or before the 
day of 192 or such later day 

as the Coun may fix, your claim will be expunged and 
I shall proceed to make a final dividend without regard 
to such claim 

Dated this day of 192 Receiver 


FORM No 16 

Warrant of committal of Debtor in insolvency 
proceedings 

(Section 69 Provincial Insolvency Act ) 

In the District Court of 
Miscellaneou«! No ' op 192 

To 

'the superintendent of the JAIL at 
Whereas a petition has been presented to this Court 
‘hat (1) may be adjudged an insolvent (I) Here 

And whereas the said has been found upon entetname 
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Proof of Debt of Workmen. 

In the District Court of 
Miscellaneous No op 192 

(a^ Full I,(a) of(6) make oath and say (or solenulv 

name of gnd Sincerely affirm and declare) — 

^ Tha{(c) was at the date of the adjudicaioii 

address of viz, the day of 192 , and still lastly S" 

staimj"^ truly indebted to the several persons whose names, addres.'d 
whether he and descriptions appear m the schedule endorsed hereon a 
IS the debtor sums Severally set out against their names m the sJ:j» 

or the column of such schedule for wages due to them respect vo) 

of'^th^^debtOT workmen or others in (d) in respect of sernw 

or other rendered by them respectively to(a) during s“ 

person on periods before the date of the receiving order as are set c 

against their respective names lo the fifth column of w 
and 'others schedule, for which said sums, or any part thereof, I 

employed by they have not nor hath any of them had or recene 

the debtor manner of satisfaction or security whatsoever 

(c) I or 

the said Deponent s Siineiiitt 

ernploy or Sworn at this day of 

the employ CofflmiS5lfl«f 

oi the 

abovenamed Admitted to vote for R$ 
debtor 

(e) Me Of Judge or Official Receiver 
the above 
named 

^ FORM No 14 

Order Appointing Receiver- 

{Section 56 Provtnaal Insolvency Act) 

Jo the District Court of 
Miscellaneous No op 192 

(o) Here In the matter of 

enter name Whereas(o) 

and'aldress adjudicated an insolvent by order of this o . 

ofthemsol 192 , and Jt appears to the Court that . a 

vent ment of a Receiver for the property of the m 

necessary ifce 

It IS ordered that a receiving order be made *2 
insolvent and a receiving order is hereby made ag 
insolvent and 

(or the Official Receiver) is hereby consliiuled 
the property of the said insolvent And It Is furtne 
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that the said Receiver (net being the Official Receiver) 
sdo give sccuru> to the extent of and that his 

remuneration be lixcd at 


Given under ni) hand and the seal of the Court this 
da) of 19i2 


Judge 


FORM No 15 

Nol'ice to Persona claiming to be Creditors of 
intention to declare final dividend. 

(Srcf'on 64 ) 

. In the District Court ol 

Misceluneols No op 192 

Take notice that a Itnal dividend is intended to be 
declared in the above matter, and that if >ou do not establish 
)our claim to the satislactioo of the Court on or before the 
day of 192 , or such later day 

as the Court may fix, lour claim will be expunged and 
I shall proceed to make a Anal dividend without regard 
so such claim 

Dated this dj> of 192 Receiver 


FORN\ No 16 

Warrant of committal of Debtor in insolvency 
proceedings 

(Section 69 Provincial Insolvency Act ) 

In the District Court of 
MISCEL1,A^E0US No ' OF 192 

To 

'The SUPERINTENDENT oF the JAIL at 

Whereas a petition has been presented to this Court 
ihat(l) may be adjudged an insolvent 

And 'WHEREAS the said has been found upon '»>tef”Lne 
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description 
and address 
(2) Here 
enter the 
substance of 

may be of 
section 69 


{a) Here 
enter name, 
description 
and address 
of debtor 


[App E 


inquiry duly made to have (2) 

and has been sentenced by the Court to simple impfscn- 
ment for the term of 

You ARE HEREBY directed to receive the said 
into your custody, together with this warrant, and caffy i * 
aforesaid sentence into execution according to law 

Given under my hand and the seal of the Court ilis 
day of 192 

Jadge 


FORM No 17 

Summary Administration. 

(Section 74, Provincial Insolvency Act) 

In the District Court of 
Miscellaneous No o'* 

In the matter of(i») 1^2 

Take notice that on the day of 
the abovenamcd debtor presented a ‘ ite 

praying to be adjudicated an insolvent, an 

day of 182 . lH' 1 

that the property of the debtor is no 
Rs 500, directed that the debtor s estate be a ^ 
in a summary manner and appointed t * jmilc* 

192 . for the further hearing of the sau P* 
and the examination of the said debtor 

Also take notice that the Court may on * j,y„oa 
then and there proceed to adjudication and ° 
the assets of the aforesaid debtor It wi , 3 ^ 

to appear and give evidence on that a . y 

claim you desire to make must be lodged In Cou 
before that date iti-f 

Given under my hand and the seal of t 
day of 192 ' 

JiiiRC 
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ADDITIONAL MODEL FORMS AND 
PLEADINGS. 

MODEL FORM No 1 

Debtor's Petition. 

Ci2usc*hf{c as at p SQO or as at p 523 

The humble petition of XY of 

Most Re'pectful!> sheueth 

1 Thst ^ou^ petitioner ordmanly resides at snd was hitherto 
earning ca busmesa at and . both the places being within the 
iunsdictioa of this Court 

2 That >our petitioner has suffered considerable loss in his said 
business owing to (mention circumstances) and that as a result thereof 
)our petitioner has become heavily involved in debts 

3 That \our petitioner has now no income from his said business 
and has no other source of income save and except the said business 
(or he IS out of employment etc ) and that your petitioner is therefore 
unable to pay his debts 

4 That the total amount of all pecuniary claims against your petw 

tioner is Rs (exceeding five hundred) or that your petitioner is 

under arrest (or in pnson} in connection with the Execution Case 
No of in the Court of at in the district of 

m execution of a money decree obtained against your petitioner by (so 
& so) m the Court of in the district of or that an 

order of attachment has been made by (mention the Court) in execution 
of and that the said order of attachment is still sub 

sistmg against your petitioner's property 

5 That the particulars of your petitioner’s debts together with the 
names and residences of aJJ his creditors so far as they are known to or 
could be ascertained by your petitioner have been set out in details m 
schedule A hereunto annexed 

6 That the amount and particulars of your petitioner’s property 
together with a specihcaiion of their \aiue and of the places at which 
they can be found have been set out m schedule B annexed hereunto 

7 That your petitioner is willing to place all such properties at the 
disposal of ^he Court save and except those not liable to attachment 
under the Code of Civil Procedure or any other law 

36 
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8 That >our petitioner has not on any previous occascn 6d,- 
petition to be adimJged an insoKent or that )ouf psi toner filed suit 
petition in the Court of on bu» the same v.as dsiusseiL 

(slate the reasons) or that jour petitioner vias adjudged an msoheati’t* 
concise particulars) but the order of adjudication uas subsequen i 
annulled for (state reasons) 

• Under the aforesaid circumstances >oiir petitioner p* 
that >our Honour be pleased to adjudge jour petit oner aa 
vent and to make such orders as jour Honour may deem fi 
proper 

And jour petitioner etc 

[Verification ] 


MODEL FORM No 2 

Creditor's Petition. 

(Cdusc tiffe a$ beforei 

The humble pennon of X V d 


Most Respectfully sheweth 

1 That jour petitioner prdmanly resides or carries on busTeJ^* 
personally works for gain at 

2 That jour petitioner ^ad business transaction with A B of 
within the jurisdiction of this Court (or with A B carrtf 
business or personally works for gam al within the junsdictioo ofi^ 
Court) m course of which jour pbtitioner gave the said ^ ® ^ 
hundred bales of jute at the rate of Rs per bale on credit on c 
months sight which expired on (date) fast 

3 That jour petitioner is therefore entitled to gel the 

of Rs from the said A B of which the latter has not as >et r 
anj thing 

4 That the said A B with intent to defeat and delay his 

left his usual place of business on (date) and since then has beeo r 
ing himself concealed depriving bis creditors of all means of 
tion With him (mention other acts of insolvency under sec. 6. ' 
committed within the last three months) 

In these circumstances jour petitioner prajs that jouf^ ^mSc 
be pleased (a) to appoint an tatenm receiver m respe^ f . 
estate of the said A B or (b) to mcke an order difcctmg » 
ment fay actual seizure of the entire property of ihe said 
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and (c) to order a warrant to issue for the arrest of the said 
A B and (i) to admdge the said A B an insolvent and to pass 
such other orders as )Our Honour may think Rt 

And your petitioner etc (Verification) 


MODEL FORM No 3 

Insolvency application v#here the Debtor is a Firm. 

(Wie Calcutta Rules Nos 19-27. Madras Rules Cl XXVIII, 
Allahabad Rules Noa 22-30. Bombay Rules Cl XXVIII) 

In the Court of the District Judge of Backargunj 
I^soL\E^cY Case No op 1927 

In Ihe matter of A B an insolvent 

The humble petition of Bro«n & Co a Rrm carrying on 
business as dealers in rice at in co partnership with A B 
and C D (the names and addresses m fvU of the individual part- 
ners) as partners under the name and style Brown & Co 
Most respectfully sheweth 

1 That your petitioners are carrying on business as dealers in 
rice as aforesaid at within the lurisdiciion of this Court and that 
otting to (state the circumstances) have incurred pecuniary liabilities to 
the extent of R$ 10 000 which your petitioners assets are insufRcient 
to liquidate and which your petitioners are unable to pay 

2 That the particulars of all pecuniary claims against your peti 
tioners together with the names and residences of your petitioners’ 
creditors so far as they are known to or can by the exercise of reasonable 
care and diligence be ascertained by your petitioners are set forth m 
schedule A annexed hereunto 

3 That an order has been made in Execution Case No of for 

attachment of vour petitioners properties by the Subordinate Judge s 
Court of Bansal in execution of the decree dated the made by the 
said Subordinate Judge s Court m Monev suit No of 19 in favour of 
one (so and sol against your petitioners’ firm for recovery of Rs 

(T/iis paragraph nifl be necessary onfy if there is any attachment) 

4 That your petitioners beg leave to set Forth a true and correct 
statement of the partnership properties and affair* of Brown & Co 
together with a specification of iheir values and the places where they 
ire situate in* schedule B hereunto annexed as also a similar statement 
with like specification of the separate properties and aRairs of the 
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8 That your petitioner has not on any previous occascn fled 1-1 
petition to be adjudged an insolvent or that yout petitioner filed sucii 
petition in the Court of on bu» the same ii-as distisjedlr 

(state the reasons) or that your petitioner was adjudged an msol'tm (,r 
concise particulars) but the order of adjudication was subsequea 
annulled for (state reasons) 

• Under the aforesaid circumstances your petitioner humbly pni 
that your Honour be pleased to adjudge your petit oner an 1 
vent and to make such orders as your Honour may deem ft 
proper 

And your petitioner etc 

IVenfication ] 


MODEL FORM No 2 
Creditor's Petition* 

(Cause Uile as before) 

The humble petition of Xt V ol 


Most Respectfully sheweth 

1 That your petitioner prdinarily resides or carries on busneu 
personally works for gam at 

2 That your petitioner ^d business transaction with A B ^ ^ 
within the jurisdiction of this Court (or with A B 

business or personally works for gam at withm the jurisdn^o'* ^ 
Court) m course of which your petitioner gave the said " 
hundred bales of jute at the rate of Rs per bale on credit 
month s sight, which expired on (date) last 

3 That your petitioner is therefore entitled to get the liquidaiH 
of Ks from the said A B of which the latter has not as 5 
any thing 

4 That the said A B with mtent to defeat and delay h'* 
left his usual place of business on (date) and since then has 
mg himself concealed depriving bis creditors of all means 0 ' w 
non with him (mention other acts of insolvency under sec- • 
committed within the last three months) 

In these circumstances your petitioner prays that your ^ 
be pleased (a) to appoint an infenrn receiver m respe j 
estate of the said A B or (h) to make an order difcf“'’s ^ g 
ment by actual seizure of the entire properly of th® 
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and (c) to order a warrant to issue for the arrest of the said 
A B and to adiudge the said A B an msoltent and to pass 
«uch other orders as >our Hoaour nu> think fit 

And iour petitioner etc (Verification) 


MODEL FORM No 3 

Insolvency application where the Debtor is a Firm. 

(Vide Calcutta Rules Nos 19-27, Madras Rules Cl XXVllI, 
Allahabad Rules Nos 22-30. Bombay Rules Cl XXVlII) 

In the Court ol the District Judge of Backarguni 

hsoLNEscY Case No of 1927 

In the matter of k B an insolvent 

The humble petition of Broun 4 Co a firm carrying on 
business as dealers m nee at m co partnership with A B 
and C D (the names and addresses in full of ihe individual part 
nets) as partners under the name and style BroAO & Co 
Most respectfully «hevieth 

1 That your petitioners are carrying on business as dealers in 
nee as aforesaid at withm the lurisdiction of this Court and that 
ovimg to (state the circumstances) have incurred pecuniary liabilities to 
the extent of Rs 10 000 which vour petitioners assets are insufficient 
to liquidate and which your petitioners are unable to pay 

2 That the particulars of all pecuniary claims against your peti 
tiorers together with the names and residences of your petitioners' 
creditors so far as they are known to or can by the exercise of reasonable 
Care and diligence be ascertained by your petitioners are set forth m 
schedule A annexed hereunto 

3 That an order has been made in Execution Case No of for 

attachment of your petitioners propertes by the Subordinate Judges 
Court of Bansal in execution of the decree dated the made by the 
said Subordinate Judge s Court m Money suit No of 19 in favour of 
One (so and so) against vour petitioners firm for recovery of Rs 

(Tills paragraph will be necessary only 1/ there is ony attachment) 

4 That your petitioners beg leave to set forth a true and correct 
statement of the partnership properties and affairs of Brown 4 Co 
together with a specification of their values and the places where they 
are situate in’ schedule B hereunto annexed as also a similar statement 
with like specification of the separate properties and affairs of the 
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aforesaid individual parties to schedules C, D. E and F, also anneri 
hereunto 

5 That >our petitioners are willing to place at the disposal uf li* 
Court all of the said properties excepting those which are eieicpt I ca 
attachment and sale under the law 

6 That your petitioners crave leave to file herewith the books cJ 
account of the said firm, truly and regularly kept in the course cf 
business, as well as those of the individual partners 

7 That neither the petitioning firm nor any of its members bn 
on any previous occasion filed any petition for adjudication as lasolve- 
or insolvents 

Under the afore'^aid circumstances jour petitioners pray ib. 
your Honour may be pleased to adjudge the firm of Bro»n & Co. 
insolvent and to pass such other order or orders as the Cc-i 
may think fit and proper 

And your petitioners as m duty bound shall ever pray 

We, the members of the firm of Brown & Co do benbj 
declare etc 

Signatures of A, B, C and D 

Af B If the petition is signed by one partner only, tha par®® 
signing for the firm shall add hi$ own signature, eg ‘ Brown 4 
by James Green, a partner m the said Firm" and the petition sJJ 
be accompanied by an affidavit by him stating that all the other paf®*’ 
concur in the filing of the petition 


MODEL FORM No 4 

Application for withdrawal under Sec. 14. 
(Cause title) 

The humble petition of A B of 


Most respectfully sheweth ^ 

1 That your petitioner made on (date) an applicoiio” jj 

Court to be adjudged an insolvent, notice whereof has duly ^ ^ j 

to all the creditors mentioned therein and that the said applM 
still pending and no order of adfudication bas yet been made ^ 

2 That since the filing of the said application your peiino''*^ 

inherited a rich legacy from (a certain relation) and expect* ^ 
able to pay all his creditors in full and that your petitioner w ^ 
discussion o^er his affairs with the said creditors who hate * * 
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that the ca^e should be taken out of Court in order to give >our peti- 
tioner an opponuniti to realise the said legacy and to pa> off his debts 
iherevkith 

3 That the lau not permitting anj withdrawal of any Insolvency 
case Without the leave of the Ccun, u ts necessarv jo obtain front >our 
Honour the necessary permission sanctioning the desired withdrawal of 
ihe ca e 

Therefore under the aforesaid circumstances and in view of 
the fact that all the creditors, are agreeable to withdrawal of the 
ca-e, your petitioner prays that your Honour may be pleased to 
grant leave to your petitioner to withdraw from the aforesaid case 
and to make such other order or orders as yOur Honour might 
think fit 

And your petitioner as iR duu bound shall ever pray 


Affidavit. 

1 (so and so) son of (so and so) bv caste by profession at 
present residing at do herebv solemnly alfirm and follows — 

1 That I am the petitioner abovenamed and am well acquainted 
With the facts of the ca«e 

2 That the facts stated m the above application are all true to 
IB) own knowledge 

(Sd } Signature 

Sworn before me etc 
(Conmissioner of affidavit) 


MODEL FORM No 5 

Creditor’s application under Secs. 20-21 for an Interim 
Receiver and Interim Proceedings. 

(Cause Title) 

In the matter ol (etc ) 

The humble petition of C D , creditor 
No in the aforesaid case 


Most respectful]; sheweth 

1 That vour petitioner a* a creditor of the debtor abovenamed 
presented an application to have the Mid debtor adjudged an insolvent 
and that the said applica'ton “ "o® Pen'**"? Court 
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2 That >our petitioner caused a notice of tfje abote jppla^a 
to be duly served on the said debtor on (date) and that jour petiictu 
has been informed by (so and so), a neighbour of the said 
your petitioner believes the said information to be true, that on 
the said notice, the said debtor has removed considerable part o 
household furniture with a view to defeat your petitioners just ana 


3 That your petitioner has further learnt that the said e or u 
attempting to dispose of his motor car and is making 

dispose of the rest of his properties which mainly consist o 
and that unless immediate steps be taken to prevent it, 
will practically leave nothing for the satisfaction of his huge e 

4 That information has reached your petitioner to the 
the said debtor has given out that he will shortly be proceeding ° 
outside the jurisdiction of this Court to live there in seclusion 


relation of his 

That under the aforesaid circumstances your 
humbly prays that your Honour may graciously be p 
to appoint forthwith an interim Receiver and direct i 
so appointed to take immediate possession of all 
and moveable properties of the said debtor, (o) w or . 
debtor to give reasonable security for his u 

orders are made upon your petitioner’s aforesaid app ^ 
the adjudication of the said debtor, and (e) 1° ' j.^ined ifl 
default of giving such security, the said debtor f . 

the civil prison and to pass such other order or 
Court may think fit and proper 
And your petitioner as in duty bound shall ever pray 


(An affidavit as before) 


MODEL FORM No 6 

Debtor’s petition for release under Sec. 23. 

In the Court of the District Judge of Faridpur 
Insolvency case No o? 1927 

The humble petition of A B 
'debtor in the aforesaid case 

Most respectfully sheweth ^ j. 

1 That your petitioner owing to serious financial pn 

and inability to pay his debts has filed his schedule of (or app^^^ 
insolvency and that the same has been admitted by an order 
and that (date) has been fixed for hearing thereof 
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2 That since the admission of the insolvency petition as aforesaid 

one (so and so), uho has £ot a decree for the payment of money 
agamst your petitioner m the local Subordinate Judge s Court in Money 
Suit No of and %ho has been described as creditor No 3 in 

your petitioners application lor insolvency, has applied for execution of 
the said decree and in execution thereof has got your petitioner arrested 
and that your petitioner is accordingly now m the custody of the said 
Subordinate Judge s Court 

3 That your petitioner submita that the conduct of the said creditor 
No 3 in getting your petitioner arrested is not at all bona fide and 
that the said creditor has adopted that course as a device to extort money 
by putting pressure upon your petitioner and thereby to gairf an undue 
advantage over the rest 0 ! your petitioners creditors 

■t That your petitioner if not at once released will be seriously 
prejudiced in the matter of prosecuting his application for adjudication 
and of performing the legal duties of aiding in the realisation of his 
assets for the benefit of the general body of creditors and the said 
creditor No 3 is not at all justiRed in persisting in his present policy 
of unneceSsarv haras'ment to vour petitioner 

5 That from the facts stated in vour petitioner s application for 
adjudication, it will appear that vour petitioners bankruptcy has arisen 
from circumstances over which vour petitioner had never anv control 
and that your petitioner could never be held re<=pon»ibIe for the same 

6 That your petitioner is ready and wiling to furnish such 
security as mav reasoaablv be demanded of him as a condition prece 
dent to his release 

Therefore under the aforesaid circumstances your petitioner 
pravs that vour Honour mav graciously be pleased to order 
release of vour petitioner from detention as aforesaid and to 
pass such other order or orders as your Honour may think fit 
' And your petitioner as in duty bound shall ever pray 

V B The petition is to be supported bv an affidavit as above 


MODEL FORA\ No 7 

Debtor’s application for protection order under Sec. 31. 
In the Court of the District Judge of 24 Pergannas 
Issolveno Case No of 1027 
/i7 the matter of 

The humble pennon of A B C the 
the insolvent above named 

Most respectfully shewelh 

I That your petitioner has been adiudged an insolvent bv an order 
of this Court dated the made in the aforesaid C3«e 



57^ the PROVn^CIAL INSOLVENCY ACT [APP F 

he may be called upon to do so and do and shall carefully and pfcptflr 
observe, perform, keep, carry out all orders, mandates, directions ol 
the said Court of Judge, then this obligation or the bond ‘bJ 

be void and of no effect, otherwise the same shall remain la full force 
and be effective 

Signed, sealed and delivered by the abovenaraed AB, XY and VZ 
in the presence of (witness) 

^ ® A stamp duty is payable for the security bond under the 
Indian Stamp Act, Sch I Arts, 2 57, see 42 C L J 5 (F B ) also Art 6. 
Sch II of the Court Fees Act 


MODEL FORM No 10 

Debtor’s application for award of compensation undw 

sec. 26. 


In the Court of etc 


{Cause utle) . 

The humble petition of A B of 

Most respectfully sheweth 

1 That one (so and so) alleging himself to be a creditor 
petitioner surreptitiously filed an insolvency application in this Cou 
against your petitioner and that the said application has been ng if 
dismissed by this Court under sec 25 (I) of the Insolvency Act by s 
order dated the 

2 That the said petition was absolutely frivolous and was engmcerj 
with the obvious object of humiliating your petitioner in 

of preventing your petitioner from being elected a member of the 
Legislative Council 

Therefore your petitioner prays that your Honour be . 
to award to your petitioner one thousand rupees as 
for ihe expense and injury occasioned to your petiiionei' Y 
said frnolous and vexatious petition and to pass such oihef O' 
or orders as this Court might think fit and proper 

And your petitioner as in duty bound shall ever pray 

^ An affidavit is necessary For form see at p 565 an!^ 
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MODEL FORAl No U 

Application under sec. 32 for the arrest of an absconding 
insolvent. 

S B — Such an application can be made by a creditor or the Receiver 
Cause Title (as before) 

!n the matter of etc 

The humble petition of H C of 

Most re«pectfull> sheueth 

1 That A B C of has been adtudicated an insolvent in the 
above case by an order of this Court dated the 

2 That by an order dated the vour Honour was pleased 

to cal] upon the said msohent to file in this Court all his boolcs of account 
and to prepare an insencor) of all his moveable property and to make 
them over to Mr so and so who has been appointed a receiver tn this 
case 

5 That most of the moveables m the possession of the insolvent 
consist of such articles as cannot be easily rendered marketable without 
the assistance of the insolvent who has coi a special knowledse in that 
direction 

4 That the said debtor with intent to avoid the obligations imposed 
on him as to the production of the books of account and the preparation 
of the inventory and to avoid rendering of assuance as above has suddenly 
departed from the local limits of the jurisdiction of this Court 

5 That unless the said insolvent be immediately arrested and 
brought before the Court and compelled to carry cut the aforesaid 
obligations his assets wilt remain unrealised and your petitioner and the 
rest 0 / Che creditors will be scnously prejudiced thereby 

Therefore under the aforesaid circumstances your petitioner 
prays that your Honour be gracously pleased to order a warrant 
to issue for the immediate arrest and production before the Court 
of the said insolvent and to pass such other order or orders as 
th s Court may think Rt and proper 

And your petitioner as in duty bound shall ever pray ^ 

Obsene The application lies to be supported bv an affidavit 
When the application is made by a receiver who has no personal know 
ledge of the facts the Court may dispense with the affidavit treating 
the application as the receivers report or the receiver may swear the 
affidavit only on Inlormation 
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MODEL FORA\ No 12 
Proof of Debt under sec. 33. 
Vjrfe at pp 505 and 526, ante 


MODEL FORM No 13 

Debtor^ application for Annulment of Adjudication uod« 
• sec. 35. 

In the Court of the District Judge of Mymensingh 

Insolv Case No of 1927 • 

The humble petition of A 8 of 

Most respectfully sheweth 

1 That at the instance of one (so-and so) who allegiBB ® 
be a creditor of your petitioner started the afore'ald insolvency 

‘HR )our petitioner was adjudicated an insolvent by an opder of 
Court dated the 

2 That the said s&-andso filed the insolvency application ab>o'^|’ 
on false allegations and without any notice to >our petitioner an^ ^ 
as >our petitioner was not indebted to the said creditor for i ' * 
exceeding five hundred rupees, the said creditor has no right to pf*"*' 
any insolvency petition against your petitioner 

3 That It Is not true as alleged by the said creditor that ) ^ 

petitioner gave notice to his creditor that he had suspended, or th« ^ 
was about to suspend payment of his debts, and that as a mstisr c a 
your petitioner never gave any such notice to any body ^ 

4 That your petitioner has all along been able to pay off hi< 
lities as they became due and possesses quite sufficient assets to I 
all his debts and ought not to have been adiudged an insolvent 

5 That as a matter of fact since the aforesaid adjud cation or. 
all the debts of voimTJttitioncf have been paid m full 

Therefore your petitioner prays that your Honour ^ 
graciously be pleased to jnnul the adjudication made 
petitioner and to pass such other order or orders as ih* 
might th nk fit and proper ^ 

And your petitioner as In duty bound ^hall ever pray 
N 1 } — An affidavit m support of tbej petition Is necessary 
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MODEL FORAl No 14 

Creditor’s application for Annulment of Adjudication. 

In the Court o( the District Judge of .Midnopore 
In«ohenc/ Ca'e No of 1937 

In the matter of ABC, an insoKent 

The humble petition of XYZ of a credito; 

of the aforesaid insoUent 

Alost recpectfully sheueth 

1 That the aforesaid insolvent «a$ adiudicaied as such on his 
onn application by an order of this Court dated the 

2 That the said insolvent ordmanlv resides at (place) wholly outside 
(he lurisdiction of this Court and is there employed as (occupation) 
but m order to obtain an ea$v adiudication behind the back of his 
creditors mostly residing several hundred miles away from this place 
and consequently beyond the reach of effective opposition, the said 
insolvent presented his insolvency petition before this Court on false 
allegations, though as a matter of fact this Court had absolutely no 
lurisdiction to entertain the same 

3 That your petitioner not being served with any notice of the 
said insolvency petition, had never any opportunity prior to this to take 
any exception thereto on the ground of want of lunsdiction 

4 That the said insolvent has shown his debts to be of the statu* 
tory amount of five hundred rupees in his schedule of bankruptcy but 
as a matter of fact most of (hem are mere bogus debts stated to be 
due to persons who are mostly his relations and friends and who are 
fraudulently helping him in his attempt to defeat his ]ust creditors 

5 That the said insolvent is in a solvent condition and has m his 
native village considerable properties which far exceed his liabilities and 
that his profession of inability to pay is wholly unfounded 

6 That under the aforesaid circumstances the said ABC ought 
not to have been adjudged an insolvent and that his bankruptcy applica- 
tion filed in this Court has been a gross abuse of the processes of a 
Court of Justice 

your petitioner therefore most humbly prays that Honour may 
be pleased to annul the adjudication complained of above and to 
pass such other order or orders as this Court might think fit and 
proper 

And your petitioner as in duty bound shall ever pray 

,V B An affidavit m support of the petition is necessary 
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MODEL FORM No 15 

Application under sec. 36 for cancellation of concnrreol 
orders of Adjudication. 

In the Court of the Dtstrict Judge of Burduan 
Insolvency Case No of 1927 

The humble petition of A B ol 

Most respectfully sheweth 

1 That your petitioner has been adjudged insolvent 
application by an order of the District judge of Chittagong 

day of ^ 

2 That one (date) one (so-and so), a creditor of 

applied before this Court (or the adjudication of your p 
obtained an order of adjudication lo the above case on t 
issuing any proper notice upon your petitioner < dai : 

3 That thus there has been two concurrent orders 

m respect of your petitioner and m consequence, ' . pj-g 

ceedmgs are pending, one m this Court and the oth ..poael 
Court of Chittagong, and two receivers of 

one here and the other at Chitugong, for the admmistrat 
petitioner's estate 

4 That your petitioner most respectfully submits ^ jjj, q t)‘ 
being a native of Chittagong all his properties are suuatea ^ 
jurisdiction of the Chittagong Court and can more con 

tnbuted by that Court jp u 

5 That as a matter of fact your petitioner, in d 

order of the District Judge of Chittagong, has file --.{jbler^ 

account m that Court, and placed all his moveable an 

perties m the hands of the receiver appointed by that ^ 

Therefore your petitioner prays that ^ a 5 t jtU 

graciously be pleased to annul the adjudication cotuiecT'fl 

petitioner m the above case and stay all -our Hor’J'’ 

therewith and to pass such other order or orders 
may think fit and proper 
And your petitioner as In duty bound etc 
S B —The petition has to be supposed by an affidavit (as at p 
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MODEL FORA! No 16 

Application under «ec. 3d submitting a proposal tor a 
composition or a scheme of arrangement. 

In the Court of the Distnct Judge of Coimbatore 
InsoUencv Case No of I92~ 

The humble petition of A B of 

Most respectfully sheueth 

1 That your petitioner has been adfudged insolvent in the above 

case h) an order dated the day of 

2 That the hankruptcv of vour petitioner is the result of general 
depression m the commercial ftorld and has not been brought on by anj 
rssJj and hazardous speculations or anv untustifiahle extra\agance in 
living or like causes cn the pan of your petitioner 

3 That your petitioner is trying his utmost to rehabilitate his busi 
ness, and that with that end in view your petitioner approached all his 
creditors and proposed to them a composition m satisfaction of his debts 
and that nearly all the creditors having regard to your petitioners affairs 
expressed their willingness to accept six annas m the rupee in full satis 
faction of their claims and to discharge your petuionor from all liabilities 
to them 

4 That the present assets of vour petitioner do not bid fair to yield 
a dividend of more than three annas m the rupee but as the present 
market is favourable your pentiooer expects to make some profit m his 
business and thereby hopes to be able (o pay a composition of six annas 
in the rupee to his creditors but as that is likely to take some time it 
has been arranged with the credilors,4o pay the composition money in two 
half yearly instalments from date 

5 That having regard 10 the aforesaid circumstances youf peti 
tioner and almost all the creditors consider the terms of the above 
proposal to be very fair and reasonable and well calculated to benefit 
the general body of creditors 

If there are debts en/oying priority under section 6t say that this 
arrangement is absofufely without any prejudice to them and that due 
proiisions haie been made for their pnymenf 

Under the aforesaid circumstances vour petitioner prays that 
your Honour may be pleased to approve the above proposal for 
composition and annul the order of adiudication 

And your peiilioner as m duty bound shall ever pray 

NB — An affidavit is necessary as at p SOS 
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MODEL FORAl No 17 
Application for discharge under sec. 41. 

In the Court of the District Judge, Alurshidabad 
Insolvency Case No 

The humble petition of A B of 


Most respectfully sheweth 

1 That your petitioner has been adjudged an insohent m 
abo\e case by an order dated the day of and it »as 
therein that jour petitioner should apply for discharge on or bclcre i-‘ 
day of 

2 That your petitioner has absolutely no assets and conse-i'-'s f 
no dividend could be paid to the creditors or that the assets of 
petitioner have been collected by the receiver appointed in the 

It IS expected that the amount realised by the receiver aill aosble 
to declare a dividend of five annas m the rupee 

3 (State circumstances and the reasons why the insolvent a 
are not of a value equal to eight annas m the rupee and state ab) 
insolvent should not be held responsible for those circumstances] 

4 That your petitioner has regularly kept proper books 
showing his business transactions and fnancial position within ^ 
jears immediately preceding his insolvency and filed the same m 

5 That your petitioner never contracted any debt ttiihout 

reasonable or probable ground of expectation of being able to pa) 
same, nor effected any transfer or given undue preference to 
creditors contrary to the provisions of the Act, nor concealed p. 
his property or any part thereof, nor has been guilty of any ” ' 
fraudulent breach of trust ^ 

6 That your petitioner has already satisfied your Honour ^ 
loss or deficiency of your petitioner’s assets or his bankruptcy * 
due to any misconduct or any impeachable act on the part ^ 
petitioner 


Your petitioner therefore prays ihat your 
graciously be pleased to grant your petitioner an obsoiu 
of discharge 

And your petitioner as in duty bound shall ever pray 
N B — For affidavit iide at p 565 
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MODEL FORM No 18 

Petition under sec. 42 objccUng to the grant of discharge. 

In the Court of the District Jujge of Nasik 

Insolne^cy C^se No op 1927 

In the matter of an application for discharge by A B , an insolvent 

The humble petition of X Y Z Creditor No 3 
m the aforesaid Insolvency case 

Alost respectfully sheseth 

1 That one A B uho was adiudicaied an insolvent on (date) has 
now applied to this Court for an order of discharge and notice of the 
same has been served on your petiiioaer 

2 That vouf petitioner begs leave to take exception thereto on the 
following amongst other Grounds 


Grounds of obiechons 

I For that the assets of the insolvent on his own showing, are not 
of a value equal to eight annas in the rupee on the amount of his un 
secured liabilities and that the insolvent has offered no satisfactory 
explanation of such de5ciency 

II For (hat the account books filed by the insolvent are not genuine 
but have been concocted for the purposes of the presen* case 

III For that though the insolvent had been m hopelessly bankrupt 
circumstances for the last two years, still he continued to carry on his 
trade so that he might be in a position to contract further debts without 
any prospect of their repayment 

iv For that the insolvent contracted debts provable under the Act 
without having at the time of contracting them any reasonable or pro- 
bable ground of expectation that he would be able to pay them 

v For that the insolvent was a speculator of the worst type and has 
brought on bis insolvency by inconsiderate and hazardous speculations 

VI For that the insolvent is also a habitual gambler and ran through 
considerable part of his fortune by betting irt horse races 

VII For that the insolvent was a man of profligate habits and 
earned on his business m such a clumsy fashion that his conduct in 
relation thereto was practically of a culpable kind and his bankruptcy 
was mainly due thereto 

viii For that the insolvent has within ihree months preceding the 
date of the presentation of the petition when unable to pay the deb 
as they became due given an unfair preference to his creditor so-and 


37 
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IX For that the insolvent has removed some of his valuable luro- 
ture and jewellery from his dwelling house and has kept them conceakl 
from the creditors 

Therefore, your petitioner prays that your Honour may 
pleased to reject the insohent’s application for discharge 
costs to your petitioner and to pass such other order or orJcfS « 
your Honour may think fit and proper 
And your petitioner as in duty bound shall ever prav 


MODEL FORM No 19 

Application under secs. 53 and 54A for avoidance of » 
voluntary transfer. 

In the Court of the District Judge of 24 Pargannas 
Insolvency Case No op 1927 

In the matter of 

The humble petition of M N P . the 
appointed in the above case 


Most respectfully sheweth 

1 That one A B C has, on Ws own application, been 
insolvent by an order of this Court, dated the day of 
petitioner has been appointed a Receiver for his estate 

2 That the said Insolvent effected a transfer on (date) ^ 
of his property described m Schedule A annexed hereunto n 

one( name and address) who is a relation of the 

within two years of the said transfer, made the present 

petition j.j 

3 That the said transfer is not at all a bonj jj,ot,r 

IS not made for any valuable consideration, but is 

of a relation with the obvious intention of placing the prop 
the reach of the insolvent’s creditors 

4 That under the aforesaid circumstances, the said p\'- 

able against your petitioner and is liable to be annulled and 

ptrty is liable to be distributed among the creditors 

5 That your petitioner informed the ■'aid transferee tJ 

above circumstances and called upon him to make over the p ,, 
your petitioner but the said iransferee refusing to comply ** 
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quisition js herein impleaded as an opposite party and a notice of this 
application may be served upon him 

Therefore your petitioner most humbly prays that your Honour 
may be pleased to declare the above transfer void against your 
petitioner and to annul the same and to pass such other order 
or orders as your Honour may think fit and proper 
And your petitioner as m duty bound shall ever pray 
(Schedule of Property) 

S B The petition should be supported by an affidavit 


MODEL FORM No 20 

Petition under secs. 54 and 54A for avoidance of a 
fraudulent preference. 

In the Coun of the District Judge of Nadia 
IvsoLVENCY Case No of 1927 

In the matter of A B C an insolvent 

Receiver (name) pettioner 
vs 

Creditor favoured (Name and address) Opposite Party 

The humble petition of M N P the receiver 
aforesaid 

Most respectfully sheweth 

1 That one ABC has on his own application been 
adjudged an insolvent by an order of this Court, dated the day of 

and your petitioner has been appointed a Receiver for his estate 

2 That on or about (date) the said insolvent effected a transfer of 
his property fully described in Schedule A hereunto annexed or made 
a payment of a sum of Rs 3000 m favour of or to the aforesaid 
opposite party (so'and so) who is a creditor of the insolvent with a Mew 
of giving that creditor a preference over the other creditors of the 
insolvent 

3 That the said transfer was ePected or the payment was made 
at a time when the said insolvent was unable to pay his debts as ihev 
became due from his own money and that it took place withm three 
months from the date of the prc«entation of the msolvencv petition by 
Ibe said ABC 



THE paOTTNCUL ICT 


[.\fp F 


4 lilt csisr tii s'c^isai c:rcu:=st2s::£S, J’c «ajJ trass f f 
?a>z:scr u» ira_i-l 2 s: ris la. aii \c i «* jja ct }Ojr uu:;? 

azl la S3Cli Laile to fce 

o Th_i \car pectcser called np^a the &i.i crsi or (cpjcs. e f-“'l 
to ciaxs resjm^ca la re-jcct cf the proven) or none) taken b) k-i 
mier the rraa-aonca ccs-plajtei of, fc.^ oa h-a re/-sal to co=; y » ^ 
the requisition he la mplesied hereia is la oppos: e part) asJ a di~'« 
cf this applicacca niai. he ^erred cpoa H-rn 

Your petiLiOcer, ihsre'ore, hunil) ?ra>s ilut )cur H’suu 
nu) fce pleo-sd to declare the sa-d traa'fer or payment frjjiucei 
and TO d aad to annu] the and to piSa such other o'ier cr 
orders aa thia Court ni3> th.nir fit and proper 

And )cur pet none' as la duy bound shall c\er prs) 

(Schedule of Propert)) 

»V B The petition shonld be supponed fc> an sSiart 


MODEL FORM No 21 

Creditor's petition for annulment under sec. 54A. 

(Caase tide as in Forms 19 ond 20) 

The bumble petition of XYZ, one of l«* 
creditors of aforesaid insolvent 


Most respectfully sheueth 

1 That the aforesaid ABC uas, on his ovm application, 3diU»»*| 
an insolvent by aa order of ihis Court, dated the day of 

hlr MNP has been appointed a receiver for the insolvent esu * 

2 & 3 As in forms I9 and 20, above 

4 That under the aforesaid circumstances, the said transfer iS 
void against the receiver and is liable to be annulled and the pfopenf 
or the money should be seized and distributed among the creJ tor* 
the insolvent 

5 That >our petitioner wrote a registered letter to the said Mr 
N P , the receiver of the insolvent estate, requesting him to take 
under sec 53 or sec 54 (as the case may be), but the said Mr M * 
has expressed his unwillingness to take any action fn the matter 
copy of the said letter, the postal receipts for the same and the rtp/ 
civen by said Mr M N P, in onglnal, are filed herewith nay 
be u«ej in evidence 
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6 That under the circumstances jour petitioner is desirous of 
taking action for annulment under sec 53 or sec 5-4, but as that can 
be done under the lau only «iih the lca\e of the Court jour petitioner 
craves such leave from jour Honour 

Therefore jour petitioner prajs that jour Honour may be 
pleased to give jour petitioner the necessary leave for this appli- 
cation and to declare the said transfer or payment void against the 
receiver and to annul the same and to pass such other order or 
orders as jour Honour may think fit and proper 
And Jour petitioner as m duly bound shall ever pray 
N B fiiTi affidavit m support of the petition is necessary 


model form No 22 


Proof of debts of Workmen under sec. 61. 


V'lJe al p 52S ante 


MODEL FORM No 23 

Application for enquiry into an Insolvency Offence under 
Sec. 70. 

In the Court of the District Judge of Dacca 
Ksolvencv Case No of 1927 
In the matier of etc 

The hunble petition of M N P Receiver appointed for the 
property of the aforesaid insolvent 

Most respectfully sheweth 

1 That your petitioner oq or about fdatel bv a formal letter, a 
copy hereof is filed herewith called upon the aforesaid insolvent to 
produce before jour petitioner all his books of account and to furnish 
a correct inventory of his moveables or to attend jour petitioner's office 
for examination in respect of cenain important matters m accordance 
with the provisions of sec 22 or to deliver up possession of the pro- 
perty mentioned m the schedule below, but the insolvent wilfully and 
contumaceously failed to perform the same 
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2 That the said msotveni, fraudulently with intent to conwd ^ 
state of his affairs or to defeat the objects of this Insolvency Act in 
destroyed or purposely withheld the production of (particulars of it 
documents) or filed false account books, or made false entries tteru 
or falsified (documents) by (method) 

3 That the said insolvent, fraudulently with intent to dimin sh lit 
sum to be divided amongst his creditors or to give an undue pre'erti:* 
to creditor No 3, (i) has discharged or concealed the folloiisg 
due to him, or (ii) has disposed of, charged, mortgaged or coacei «d lit 
property described in the schedule below 

Therefore your petitioner prays that >our Honour tnaf 
pleased to hold an enquiry into the aforesaid offences aad 
a complaint to the local Criminal Court m accordance n* 
provisions of sec 70 of the Provincial Insolvency Act 

And your petitioner as in duty bound shall ever pray 


MODEL FORM No 24 

Petition for leave to appeal under sec. 75(3). 

In the Court of the District Judge of Backergun} 
iNSOLVEhcv Case No op 192? 

The humble petition of A B of iw®*' ■* 
m the above case 

Most respectfully sheweth 

1 That your petitioner made an application under sec. i? ^ 
annulment of adjudication made against him on the ground tut 
petitioning creditor had no right to present any insolvency 
against your petitioner and that your petitioner ought not W 
adjudged an insolvent 

2 That your Honour was pleased to overrule your petitioner ^ 
tention and to reject your petitioners said application by an order, 
the 

3 That your petitioner being seriously aggrieved by 

Intends to prefer an appeal ihereagainst to the Hon ble High Co ^ 

4 That your petitioner has been advised and submits 

present case involves a fine question of law and is a fit otie ut 
leave to appeal ought to be granted __ , 

Therefore your petitioner humbly prays that your 
be pleased to grant leave to appeal against the aforesaid < • 

And your petitioner as in duty bound shall ever pray 
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MODEL FORM No 25 

Memcrandum of Appeal or Crots*Objection. 
Vide Cnil Procedure Code 


For the Olher Form«se« the forms annexed to the various High 
Court Rules, pp 50&^8 , 523-534 , 540-548 , 549 560 
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THE PRESIDENCY TOWNS 
INSOLVENCY ACT, 1909 

(III OF 1909) 

(As MODIHED UP TO IST AUCUST, 1930) 
CONTENTS 


Sections 

1 

2 


PlELIMINARY 

Short title and commenccmenr 
Definitions 


PART I 

CONSTtTUTtON AND POWERS OP COURT 
Jurisdiction 

3 Courts having jurisdiction m insolvency 

4 jurisdiction to be exercised by a single Judge 

5 Exercise of jurisdiction in i^ambers 

6 Delegation of powers to officers of Court 

7 Power of Court to decide all questions arising In msoheoT 

Appeals 

8 Appeals m insolvency 


PART ir 

Proceedings from Act op Insolvency to Discharge 
Acts of insohcnc} 

9 Acts of insolvency 

Order of ttdiadtcabon 

10 Power to adjudicate 

It Restrictions on junsdiction 

12 Conditions on which creditor may petition 
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Sections 

IJ Proceedings and order on crcdifors petuion 

14 Conditions on uhich debtor nia> petition 

15 Proceedings and order on debtors petition 

16 Discretionary powers as to appootment 0/ interim recener 

17 Effect of order of ad|udication 

18 Stay of proceedings 

ISA Control o\er insoKency proceedings in subordinate Courts 

19 Potter to appoint special manager 

20 Advertisement of order of adiuJication 

Annufment 0/ adjudication 

21 Potter for Court to annul adiudication m certain cases 

22 Concurrent proceedings in British Courts 

23 Proceedings on annulment 

Proceedings consequent on order of od/udicj/ion 

24 Insolvents schedule 

25 Protection order 

26 Meetings of creditors 

27 Public examioation of the insolvent 

Compostlion and schemes of arrangement 
26 Submission of proposal and acceptance bv creditors 
29 Approval of propoM) by Court 

20 Order on approval 

31 Power to readiudge debtor insolvent 

32 Luniiation of effect of composition or scheme 

CortfroJ oicr person and propertv Of insohcnt 

33 Duties or insolvent as to discovery and realuation of property 

34 Arrest of insolvent 

35 Redirection of letters 

36 Discovery of msoftenrs propertv 

37 Power to issue commissions 

Discharge of insoUenl 

38 Discharge of insolvent 

39 Cases in which the Court must refuse an absolute discharge 

40 Hearing 0/ application for discharge 

41 Power to annul adiudication on failure to apply for discharge 

42 Renewal of application and vanat on of terms of order 

43 Duty 0/ discharged insolvent to assist m realization of property 

44 Fraudulent settlements 

45 Effect of order of discharge 
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Sections 

46 

47 

48 

49 

50 


51 

52 


53 

54 

55 

56 

57 


58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

6S 


69 

“0 

71 
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PART m 

Administration of Properh 
Proof of debts 


Debts provable in insolvency 
Mutual dealings and set-ofl 
Rules as to proof of debts 
Priority of debts 
Rent due before adjudication 

Property available for payment of debts 

Relation of assignee s title , 

Description ol insolvent s property divisible ainongs 


Effect of insolvency on antecedent transactions 

Restriction of rights of creditor under execution 
Duties of Court executing decree as to prop* > 
execution 

Avoidance of voluntary transfer 
Avoidance of preference in certain cases 
Protection of bona fide transactions 


Rcafixafiort of properly 

Possession of property by official assignee 
Seizure of property of Insolvent n 

Appropriation of portion of pay or other inco 
Vesting and transfer of property 
Disclaimer ol onerous properly 
Disclaimer of leaseholds 
Power to call on official assignee to disclaim 
Power for Court to rescind contract resrect 

Power for Court to make vesting order i 
claimed property 

Persons iniured by disclaimer may prove , 

Duty and powers of official assignee as to 


DistribufiOR of property 

Declarat on and distribution of dividends 
Joint and separate propenies 

Calculation of dividends . j v, K<fofc 4* ^ ‘ 

Right of creditor who has not proved deol 
of a dividend 
Final dividend 
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Sectiovs 

74 No suit for dnidend 

75 Power to allow insohent to manage property, and allowance 

to msoUent for maintenance or service 

76 Right of insolvent to surplus 


PART IV 

Officul Assignees 

77 Appointment and removal of official assignees of insolvent s 

estate 

78 Power to administer oath 

79 Duties as regards the insolvent’s conduct 

80 Duty to furnish list of creditors 

81 Remuneration 
83 Misfeasance 

Name under which to sue or be sued 
Office vacated by insolvency 
Discretionary powers and control thereof 
Appeal to Court 

87 Control of Court 

PART V 

COMMITIEE OF iNSPECTtO*! 

88 Committee of inspection 

89 Control of committee of inspection over official assignee 


PART VI 
Procedure 

90 Powers of the Court 

91 Consolidation of petitions 

92 Power (0 change carnage of petition 

93 Continuance of proceedings on death of debtor 

94 Power to stay proceedings 

93 Power to present pennon against a partner 

96 Power to dismiss petition against some respondents only 

97 Separate insolvency petitions against partners 

98 Suits by official assignee and insolvent’s partners 

99 Proceedings in partnership name 

100 Warrants of Insolvency Courts 
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P\RT VII 
LlMtTVr o\ 

ECTlONa. 

101 Un^atica of -pp'O—s. 


PART Mil 
PE\U.7I&>. 


ICLl La.i.>.h3rgti jsjoilTsa: obca.s-ag cseiL 

103. P'^a.'hr-sc* cf laso rest csru cJ'S-ss- 
lOiA D «.,aal*£ciacai> of jzs^i'veat 

104. Procftiare ca ch^rga tiisr «*s-C3 lOa. 

105. Cr— ,r:il Lsi,„T> 4^^r i. charge cr ccr4*5s.“wa. 


PART IV 

S'OU. lvsK3-\T.NC-&>. 

lOo. Sa==irv .eai-a <7rt-ca ^ ««aJ C 3»«& 


PART V 

SpeCX-U. PsoVlalOKS. 

IJ7 Eissigava c' cs-fp^/** ca, e,*.. *”03 ia». ?“’'«• 
lOs. Aiaiai'^iToa .a ,a*cr Fa3C\ cf tsi e cf 

1C0 Vestas cf esa,e \aJ noie cf Jlaaa,sSaa.ai. 
no Paya:aa s cr ~aaif«r t> l*,.al ’e?'-esaa.ir»ei». 

1 1 1 5av-.a5 cf larisJ c: of Af~.a.v‘7a.C‘Cgaanl 


112. R. -s. 

113. Si-ac: ca o re s 

1 1 4. Pei -*..03 cf r- **. 


PART XI 

RlXES. 



pp. C.j the rsEsipE*Nc\ ro^ws ^cr sSg 

PART XII 
SUPPLEMENTAL 


ECTIOVS 

115 Exemption from duty of transfers, etc, under this Act 

116 The Gazette to be evidence 

117 Sugaring of affidavits 

118 Formal defect not to invalidate proceedings 

119 Application of Trustee Act to insolvency of trustee 

120 Certain provisions to bind the Croun 

121 Saving for existing nglits of audience 

122 Lapse and credit to Government of unclaimed dividends 

123 Claims to monies credited to Government under section 122 

124 Access to insolvents books 

125 Fees and percentages 

126 Courts to be auxiliary to each other 

127 Saving 


The first schedule — Mfetincs of Creditors 
The second SCHEDULE -Proof of Debts 
The third schedule — Enacfmentj repealed 
(Repealed) 


ACT NO. Ill OF I909.‘ ' 

, lJ2ih MjkA /ft»l 


An Act to amend the law of Insolvency in the Preiidencf 
towns and the town of Rangoon. 

[As modified up to 1st August, 1930 ) 

Whereas it is expedient to amend the law relating to msohency ^ 
the Presidency touns and the 2{towns of Rangoon and Karachi] h 
hereby enacted as follows — 


PftCLIMISARy 


Short title and com 1. (/) This Act may be called the Prt»- 
’*"”"*"* dcncy»towns Insolvency Act, 1909 

(2) It shall come into force on the first day of January 1910 

Defimnonj 2. lo this Act, unless there is 

fepugnani m the subject or context, - 

(a) ‘creditor’ includes a decree holder , 

(b) "debi” includes a ludgmem-debtor, and "debtor" ineluiM J 

judgment-debtor , 

3[(bb) 'judge' includes a Judicial Commissioner and an 
Judicial Commissioner, 

(66b) 'limits of the ordinary original civil Junsdiclion’ cxeaca. 
respect of the •[Court of the Judicial Commtssiorcr^^ 
Sind] the limits of ihe municipal district of Karachi M j ^ 
time to lime constituted under the Bombay Disinct '1-^ 
cipal Act, 1901. the Port of Karachi, the Cantonnec-a 
Karachi and .Manors, and any area uithin the ongwl 
jurisdiction of the said Court notified In this behalf tf ' 
Local Government J 


n. Object* and Reaioni, •ee Gazelle of ' \ 

p 275 for Report of Special Committee »e« itid 
page 3 and for Proceeding, m Council .ee ibid. 1903 Pi VI 
and IM and ibid. 1909. Pi VI page. 12 and 22 , „ - I, 

Z ihe»c v,ord» were aub*(ituted for ihe word* lenin of Raofoo*' 
the li^vency (Amendment) Act 1926 |IX of 1926) 

3 These definition* were inierted by • 3. ibid , . .,^.i 

The word* Chief Court of Sind ’ ate lo be read for 
purl of the Judicial Commis.ioner of Sind when the Sindh 
thupplementar>) Act 1926 (M of 1926) come* into force 
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(c) official assignee includes an acting official assignee ^[and 
a depui> official assignee) 

(i) prescribed meahs prescribed t>> rules 

(f) properti includes am proper!) oier nhich or the profits of 

%hich anv person has a disposing power which he may 
exercise for fits own benefit 
(/) rules means rules made under this Act 

(g) secured creditor includes a landlord who under any enact 

ment for the time being in force has a charge on tand 
for the rent of that tand 

(ft) the Court means the Court exercising (urtsdiction under 
this Act and 

transfer of property includes a transfer of any interest 
therein and am charge created thereon 


PART 1 

CosSTtTuTios Aso Powers op Court 

Junsdiclion 

Cevijt$ Kxv n« }uri« 3 The Courts having jurisdiction m msol 
diction in in»olveney vcncy under this Act shall be— 

. (a) the High Courts of Judicature at Fort William, Madras 

^(Bombay and Rangoon], and 
(t>) Court of the Judicial Commissioner of Sind ] 

4 All matters m respect of which jurisdiction is given by this 
Act shall be ordinarily transacted and dts 
Jutudicuon to U posed of by or under the direction of one 
judge ^ Judges of the Court, and the Chief 

justice or *[/HAftaf Commissioner] shall, 
from time to time ass gn a Judge for that purpose 


5 These v.0td» base been edded by X of 1930 which leceived the 
assent of the G G on 26 3 1930 

SThf e word* were fubsiituted for the words and Bombay bv the 
Inaolvency (Amendment) Act 1926 (IX of 1926) 

7The woidj were inserted by the Insoltency (Amendment) Act 1926 
(IX of 1926) and are to be repealed bj* the words the Chief Court of 
Sind when the Sind Courts (Supplementary) Act 1926 (XXXIV of 1926) 
comes into force 

aThe words were substituted hr the Insolvency (Amendment) Act 
1926 (IX of 1^6) and are to be replac^ by the words Chief Judge 
when Act aXXIV of 1926 comes into force 
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5. Subject to the provisions of this Act and of rules, the ]aV 

of a Court exercising junsdicnon m iiwl- 
Exercise jutisdic vency may exercis^e m chambers the atice 
or any paH of his juriidiction 

6. (f) The Chief Justice or ^[Jadtcuil Commissioner] raj Irc3 

time to time ^direct that, in any mailers m 


Delegation of powers 


t of which jurisdiction is guen to lie 


to oISccis of Court pfljgg, Of the Court 

appointed by him in this behalf shall have all or any of the po»eR u 
this section mentioned, and any order made or act done by such o 
in the exercise of the said powers shall be deemed the order or set ^ 
the Court 

(2) The powers referred to in subsection (/) are the lollo’»^ 
namely — 

(a) to hear insolvency petitions presented by debtors, and to r- 

orders of adjudication thereon, 

(b) to hold the public examination of insolvents, 

(c) to make any order or exercise any jurisdiction ^ 

cribed as proper to be made or exercised in cham c > 

(d) to hear and determine any unopposed or ex parte appl 

(e) to examine any person summoned by the Court under sec 

(d) An officer appointed under this section shall not have 
commit for contempt of Court ^ ^ 

7. Subject to the provisions of this Act, the Court *^***1’*'* 

power to decide all questions of pri ^ 
Power of Court to gll Other questions whatsoever, j/ 

I- or ,a«. wh,.h may 
insolvency coming within tne v 6 
the Court, or which the Court may deem it expedient or ne 
decide for the purpose of doing complete justice or making 
distribution of prooertv in anv such case 

(hu 

Provided that, unless all ihe parties otherwise agree, ^ 4 ^ 
hereby given shall for the purpose of deciding any matter an * 
section 36, be exercised only in ihe manner and to the exten 
in that section ] 


9 These words were substituted by the Insolvency Joif** 

1926 (IX of 1926) and are to be replaced by the words 

when Act XXXIV of 1926 comes into force . , ^ ^ Mad'*' 

10 For order issued by Chief Justice of High Court 

Fort St George Gazette 1910 Pt II p 735 , Iniol'*"'^ 

rt This proviso was added bv s 2 of the Presidency*to 
(Amendment) Act (XIX of 1927) 
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/l/'fCllts 

8. (i) The Court may review, rescind or 
Appeals in insoKency Yary any order made by it under its insol- 
vency lunsdiction 

{2) Orders in insolvency matters shall, at the instance of any person 
aggrieved, be subject to appeal as follows, namely — 

(c) an appeal from an order made by an ofllcer of the Court 
empouered under section 6 shall lie to the Judge assigned 
under section 4 for the transaction and disposal of matters 
insolvency and no further appeal shall he except by leave 
of such Judge, 

(b) save as otheruise provided in clause {o)i an appeal from an 
order made by a Judge in the exercise of the jurisdiction 
conferred by this Act shall lie m the sjtme way and be 
suhiect to the same provisions as an appeal from an order 
made b> a Judge in the exercise of the ordinary original 
civil jurisdiction of the Court 


PART 11 


Proceedings prom Act op Insolvency to Discharge 
Acts of insolvency 


Acts in insolvency 


9. A debtor commits an act of insolvency 
m each of the following cases, namely — 


(It) if, in British India or elsewhere, he malces a transfer of all 
or substantially all hi$ property to a third person for the 
beneSt of his creditors generally, 

(b) if, m British India or elsewhere, he maltes a transfer of his 

property or of any pan thereof with intent to defeat or delay 
his creditors , 

(c) if, in British India or elsewhere, he makes any transfer of his 

property or of any part thereof, which would, under this 
or any other enactment for the time being m force, be void 
as a fraudulent preference if he were adjudged an insol- 
vent , 

(d| if, with intent to defeat or delay his creditors, — 
li) he departs or remains out ot British India, 

(11) he depans from his dwelling-house or usual place of 
business or otherwise absents himself, 

(ill) he secludes himself so as to depnve his creditors of the 
means of communicating with him, 

(c) if any of his property has been sold or attached for a period 
of not less than twenty-one days m execution of the decree 
of any Court for the payment of money, 
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(/) if he petitions to be adjudged an insolvent, 

(g) if he gives notice to any of his creditors that he has suspeaJJ 
or that he is about to suspend, pa>nient of his debb 

(h) if he IS imprisoned m execution of the decree of anj C ut 
for the payment of money 

Explanation — For the purposes of this section, the act of an agent 
may be the act of the principal, even though the agent have no ‘ 
authority to commit the act 


Order of adfttdtcalion 

lO.Subject to the conditions specified fn this Act, if a debtor con 

Power lo .d,ud,„te '““■""Cl. »» 

petition may be presented cither by a creJ lur 
or by the debtor,, and the Court may on such petition make as or«'ef 
(hereinafter called an order of adjudication) adjudging him an insoheai 
Explanation — The presentation of a petition by the debtor shall It 
deemed an act of insolvency within the meaning of this section, aaJ 
such petition the Court may make an order of adjudication 

11. The Court shall not have ju^sdiction to make an ordet 9^ 
adjudication, unless— 

(a) the debtor is, at the time of the presentation of the insolvtn'’ 

petition, imprisoned in execution of the decree of a Cw*' 
for the payment of money m any prison to which debio 
are ordinarily committed by the Court m the exercj* 

Its ordinary original jurisdiction, or 

(b) the debtor, within a year before the date of the presenn^ia 

of the insolvency petition, has ordinarily resided or lu ^ 
dwelling house or has carried on business either m 
or through an agent within the limits of the cr 
original civil jurisdiction of the Court, or 

(c) the debtor personally works for gam within those ImuiSi 

(d) in the case of a petition by or against a firm of 

firm has earned on business within a year “*jj,i 3 S 4 
of the presentation of the insolvency petition wuhm 
limits 

r j 12. (/) A creditor shall not be entitled » 

Jot KUUoo’’"’’ 

debtor unless — ^ 

(a) the debt owing by the debtor to the creditor, or, K 

more creditors ;om in the petition, the aggregate * 
of debts owing to such creditors, amounts to five 
rupees, and 

(b) the debt is a liquidated sum payable either immediately 

some certain future time, and 
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(c) the act of tnsoltency oo «hich the petition is grounded has 
occurred within three months before the presentation of the 
petition 

{2) If the petitioning creditor is a secured creditor, he shall m 
his petition either state that he is willing to relinquish his security for 
the beneRt of the creditors m the event of the debtor being adjudged 
insoUcnt or gi^en an estimate of the value of the security In the latter 
case he may be admitted as a peutiomng creditor to the extent of the 
balance of the debt due to him after deducting the value so estimated m 
the same way as if he were an unsecured creditor 

13. (f) A creditor's petition shall be veriRed by affidavit of the 
Proceedmp* and order creditor, or of some person on his behalf 
on creditors petiuon having knowledge of the facts 
(2) At the heanng the Court shall require proof of^ 

(a) the debt of the petitioning creditor, and 

(b) the act of insolvency or, if more than one act of insolvency 

IS alleged m the petition, some one of the alleged acts 
of insolvency 

(J) The Court may adiourn the hearing oI the petition and order 
service thereof on the debtor 

(41 The Court shall dismiss the petition— 

(a) if It IS not aatJsRed with the proof of the facts referred to m 

sub-section 12). or 

(b) if the debtor appears and satisfies the Court that he is able 

to pay his debts, or that he has not committed an act of 
insolvency or that for other sufficient cause no order ought 
to be made 

(5) The Court may make an order of adjudication if it is satisfied 
with the proof above referred to, or if on a hearing adjourned under 
sub-section (d) the debtor does not appear and service of the petition on 
him IS proved unless in its opinion the petition ought to have been pre 
sented before some other Court having insolvency jurisdiction 

(6) Where the debtor appears on the petition and denies that he 
IS indebted to the petitioner, or that he is indebted to such an amount 
as would justify the petitioner in presenting a petition against him, 
the Court on such security (if any) being given as the Court may require 
for payment to the petitioner of any debt which may be established 
against the debtor in due course of law, and of the costs of establishing 
the debt may instead of dismissing the petition, stay all proceedings 
on the petition for such time as may be required for trial of the question 
relating to the debt 

(7) Where proceedings arc stayed, the Court may, if by reason of 
the delay caused by the stay of proceedings or for any other cause it 
thinks just, make an order of adjudication on the petition of some 
other creditors, and shall thereupon dismiss, on the terms as it thinks 
just, the petition on which proceedings have been stayed as aforesaid 
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(8) A creditor’s petition shall not, after presentation, be wthtot 
without the leave of the Court. 

C<,„d,U.». on v,h, 0 h 14. 

debtor may petition to present an msoUency petition unle 

(fl) his debts amount to five hundred rupees, or 
{b) he has been arrested and imprisoned m eiecution 
decree of any Court for the payment of money, or 
(c) an order of attachment in execution of such a decree 
made and is subsisting against his property 
1J[(2) A debtor m respect of whom an order of adjudicatioj w e w 
made under ,h,s Ae. or under ,h. Provneul 
has been annulled owing to his failure to apply or to p .wun 
cation for his discharge shall not be j;j.ujur« 

petition without the leave of the Court by which the o 
was annulled Such Court shall not grant leave p.. 

either that the debtor was prevented by any reasona 
senting or prosecuting his application, as the case m y > a 
petition IS founded on facts substantially d.Sercnt from tjosf coaw 
the petition on which the order of adjudication was m 

15. (f) A debtor’s petition shall allege that the e tor 

to pay his debts, and, if he deb 
Proceeding and order {hjt he IS entitled tO present th P ^ 
on debtor’s petition ^ourt may thereupon make 

judication, unless in its opinion the petition ought to avt. 
before some other Court having insolvency jurisdiction 
( 2 ) A debtor’s petition shall not, after presentation, 
without the leave of the Court ^ 

141(3) On the making of the order admitting his peti i 
shall— . ... his bocl^ * 

(a) unless the Court otherwise directs, produce 

account, and . such 

(b) file such lists of creditors and debtors an® aH 

ance to the Courts as may be prescribe , 
failing which the Court may dismiss his petition ] 

16. The Court may, if it is shown to be n®“ssary of 

tion of the estate, at a y juipn y 
Discielionary powers presentation of an \ ,s nui' 

to .ppo.olmeol of ot „[«! 

„oo.vo, 

receiver of the property of the debtor, or of any pa 


12 This section was 
1927 (11 of 1927) 

IS This subsection 
1927 (II of 1927) 

14 This sub section mas auucu 
(Amendment) Act 1927 (19 of 1927} 


nop.bc.ed by ihc in.ol.cncy (AmenJ”'”'l 


.ddcd by the In.ol.eocy (AmC 
added by Ibe P,e..dency W'*"' ' 
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him to take immediate possession thereof or any part thereof, and the 
official assignee shall thereupon ha\e such of the powers conferable on 
4 receiver appointed under the Code of Civil Procedure, 1908 as may be 
prescribed 

17. On the making of an order of adgudication, the property of 

the insolvent wherever situate shall vest in 
Meet of order of ad jfjg official assignee and shall become divisible 
ju ca on among his creditors, and thereafter, except 

as directed b> this Act no creditor to whom the insolvent is indebted 
in respect of any debt provable in insolvency shall, during the pendency 
of the insolvency proceedings have any remedy against the property 
of the insolvent in respect of the debt or shall commence any suit or 
ether legal proceeding except with the leave of the Court and on such 
terms as the Court may impose 

Provided that this section shall not affect the power of any secured 
creditor to realize or otherwise deal with hi$ security in the same manner 
as he would have been entitled to realize or deal with it if this section 
had not been passed 

18. (f) The Court may at any time after the making of an order 

of adiudication, stay any suit or other pro 
5tay of proceedinTa ceeding pending against the insolvent before 
any Judge or Judges ot the Court or m any 
other Coun subject to the supenotendence of the Court 

(2) An order made under sub section ()l may be served by sending 

a copy thereof under the seal of the Coun by post to the address for 

* service of the plaintiff or other party prosecuting such suit or proceeding, 
and notice of such order shall be sent to the Court before which the 
suit or proceeding is pending 

|J| Anv Court in which proceedings are pending against a debtor 
may on proof that an order of adjudication has been made against him 

under this Act cither stay the proceedings or allow them to continue 

on such terms as it may think just 

18A.’’ fJl The Court may, at any time after the presentation of an 
insolvency petition, stay any insolvency pro- 
Control over insol ceedings pending against the debtor m any 
“"I"* “ "" suptnrrenaence ol the 
Court and may, at any lime after the making 
of an order of adjudication annul an adjudication against the debtor made 
by anv such Court 

{2) Where any adjudication is annulled under sub section (l), all 
sales and dispositions of property and payments duly made and all acts 
done bv the Court whose order is annulled, or by the receiver appointed 
by it or other person acting under lus authority, shill be valid, but the 


HThi9 sec ISA has been »dde<l br 
the assent of the C C on the 20 3 1930 


Act X of 1930 which received 
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property vested m such Court or receiver shall vest in the offal 
assignee, and the Court may make such direction in regard to the cusol 
of such property as it thinks fit 

(^) Notice of the order annulling an adjudication under sub-'eaa 
(f) shall be published m the local Official Garette and m such ohr 
manner as may be prescribed 

19. {J) If m any case the Court, having regard to ihe nature d 
_ the debtor’s estate or business or to tit 

interests of the creditors generally, is c! 
opinion that a special manager of the es-i' 
or business ought to be appointed to assist the official assignee tte 
Court may appoint a manager thereof accordingly to act for such tuie 
as the Court may authorize, and to have such powers of the ofi-il 
assignee as may be entrusted to him by the official assignee or :» i>'‘« 
Court may direct 


(2) The special manager shall give security and furnish jcccuats a 
such manner as the Court may direct, and shall receive such rein!«> 
tion as the Court may determine 


20, Notice of every order of adjudication, stating the name, 

and description of the insolvent, the ist* 
of ‘he adjudication, the Court by «hich W 

adjudication is made and the date of preK 
tion of the petition, shall be published m the Gazette of India and m » 
local official Garette and in such other manner as may be preset bei 


Annulment of adiadicotion 

21. (/) Where, m the opinion of the Court, a debtor 'j 
n , _ to have been adjudged insolvent, or *h 

•nnr'.jX'ir ;; - p-™-* •» ""i“ S 

certain casL the debts of the insolvent are paid i 

the Court may. on the application o 
person interested, by order annul the adjudication t®[and the Court 
of Its own motion or on application made by the official assignee o 
creditor, annul any adjudication made on the petition of a debtor 
was, by reason of the provisions of sub section (2) of section 
entitled to present such petitionj 

(2) For the purposes of this section, any debt disputed by * ^ 

shall be considered as paid in full, if the debtor enters into » 
such sum and with such sureties as Ihe Court approves, to pay the ^ 
to be recovered m any proceeding for the recovery of or 
debt, with costs, and any debt due to a creditor who cannot h* , 
or cannot be identified shall be considered as paid m full i' 

Court 


ts These wordi 
(II of 1927) 


! added by the Insolvency (Amendment) Ac* 
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22. Vhere it is pro\cd to the saiislaciion of the Court that insol 

\eticv procceJmts arc pending in an\ other 
Concutifni proceeding* -^ntish Coufl ftheihcr uithm or without 
in Bnush Coutu Bnti<h India aga nst the same debtor and that 

the propertj of the ^Icbtor cat be mere comcnienil) distributed by such 
other Court, the Court may annul the adtudicaiion or may stay all pro- 
ecedmss thereon 

23. <f) Uhcre on adtudicancn i$ annulled, all sales and dispositions 
Proceeding* on annul of property and payments July made, and all 

a.is therefore done, by the oiiciaj assignee of oti cr person acting 
under his authority, or by the Court, shall be salid, but the property of 
the debtor «ho tias adjudged irsohcoi shall test m such person as the 
Court rtay appoint, or. m default of any such appointment, shall retert 
to the debtor to the extent of his nghi or interest therein on such terms 
and subject to such conditions (if any) as the Court may declare by order 

(2) Where a debtor has been released from custody under the 
proTisicns of this Act and the order of adiudication is annulled as 
a'oresaid, the Coun may, if it thinks Rt, recommit the debtor to his former 
custody, and the jailor cr keeper to the prison to uhose custody such 
debtor IS so recommitted shall receite such debtor into his custody 
tecordiQg to such recommitment, and thereupon all processes which were 
m force agantt the person of such debtor at the time of such release 
as aforesaid shall be deemed to be still in force against him as if such 
order bad not been made 

(d) Notice of the order annulling an adjudication shall be published 
m the Gaiette of India and in the local official Gazette and m such other 
manner as may be prescribed 

Prpteedtngs conseqaent on order of adjudication 

24. (f) Where an order of adiudication is made against a debtor, 

he shall prepare and submit to the Court a 

Insolvent* .cliedule schedule verified by affidavit, in such form 
and containing such particulars of and in 
relation to his affairs as may be prescribed 

(2) The schedule shall be so submitted within the following times, 
namely — 

(a) if the order Is made on the petition ol the debtor, wnhm thirty 

days from the date of the order, 

(b) If the order is made on the petition of a creditor, withm thirty 

days from the date of service of the order 

(3) If the insolvent fails, without reasonable excuse, to comply, 
with the requirements of this section, the Court may, on the application 
of the official assignee or of any creditor, make an order for his com- 
mittal to the civil prison 
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sach a sched, f, “ "■= »< •>'' «“ 

SUM a schedule to be prepared in manner prescribed 

25. (/) Any insolvent wlo shall have sobmitted h,s sch-Me n 
aforesaid may apply to the Court for proe' 
r'rotection order tioo, and the Court may, oa such apfl/ass. 

,nsnUrfi„, t „ protectloa ol I't 

insolvent from arrest or detejition 

in *PP‘y W a” fleets neniiosil 

rmv Antrim 

riirA/'f ^ effect at and for such time as the Court ruf 

t may be revoked or renewed as the Court may thick fit 
nr protect the insolvent from bengartesef 

qno !h.v„i !.” prison for any debt to which such order shall apply stJ 

<h 3 ii h arrested or detained contrary to the terms ol such « f 
shall be entitled to his release 

anv operate to prejudice the rghcc^ 

^nullTd ^ ^ 

a «i.ti shall be entitled to appear and oppose the Jiwtrf 

Lil msolveiit shall be pnma }me enttledio 

L P'^uction ol a certiflcate signed by the official assr” 
/«i t 1* conformed to the provisions of tins Act 
hae ' u make a protection order before an in»l‘' 

submitted his schedule if it thinks it necessary to do so m the inwh.'S 
«f the creditors 

26. (f) At any time after the making of an order of adjuaicati s 

against an insolvent, the Court, o*i the eff** 
Meeiingi of cisditors cation of a creditor or of the official 
u. . . may direct that a meeting ol creditors siw 

^ Ihe circumstances of the insolvency and the 

^ his explanation thereof and generally as to i-* 

mode of dealing with the property ol the insolvent 
nf respect to the summoning ol and proceedings at a mK-^f 

t creditors the rules m the First Schedule shall be observed 

27. U) Where the Court makes an order of adiudicatiofl k 

p hold a public sitting on a day to be appo 

of by the Court, of which notice shaU be 6''» 

■1.V ,™„lv,„i ^ presvnbrf maimm W ^ 

ehait ,,....,4 .u exaimnatjon of the insolvent, and the , 

property ^nd shall be examined as to his conduct, deaiiflg* 

alier'S.™! “f""”lion shall b. held as soon as convenienlly W! « 
aller he evpiratioe ol the ol the msoheal s kWJ“‘ 

Oh ‘““““I “ P"X>' O' » >«“' ^”“''.”4 

caeses of h.s ShLr'*''™ “""'"“'S l»5 
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(<) The official assignee shall take pan m ihc examination of the 
jnsoUent and tor the purpose thereof subtect to such directions as the 
Court maj gi\e ma> be represented b\ a legal practitioner 

(5) The Court maj put such questions to the insoKent as it may think 
expedient 

1^) The insolxem shall be examined upon oath and it shall be his 
duty to answer all su>.h questions as the Court mav put or allow to be 
put to h m Such notes ol the examination as the Court thinks proper 
shall be taken do«n in unt ng and shall be read over cither to or by the 
insolvent and signed bv him and may thereafter be used m evidence 
against him and shall be open to the inspection of any creditor at all 
reasonable times 

l~i Then the Court is of opinion that the affairs of the insolvent 
have been sufficiently investigated it shall by order declare that his 
etc'^mation is concluded but such order shall not preclude the Court 
from directing further examination of the insolvent whenever it may 
deem ft to do so 

(‘I There the insolvent is a lunatic or suffers from any such 
mental or phvsical affiimon or disability as in the opinion of the Court 
males him unfit to attend his public examination or is a woman who 
accord ng to the customs and manners of the country ought not to be 
compelled to appear in pubi c the Court may make an order dispensing 
with <u.h examination or directing that the insolvent be examined on 
such lerrs m such manner and ai such place as to the Court seems 
expedient 


Compositiott and sehemes of orrangemenf 

28. U) An insolvent may ai any time after the making of an 
order of adjudication submit a proposal for a 
Submitiion of proposal composition 10 satisfaction of his debts of a 
proposal for a composition in satisfaction of 
his debts or a proposal for a scheme of 
arrangement of his ahairs in the prescribed form and such proposal 
shall be submitted by the official assignee to a meeting of creditors 

i2i The official assignee shall send to each creditor who is men- 
tioned in the schedule or who has tendered a proof before the meeting 
a copy of the insolvent’s proposals with a report thereon, and if on the 
consideration of such proposal the majority m number and three fourths 
m value of all the creditors whose debts are proved resolve to accept 
the proposal the same shall be deemed to be duly accepted by the 
creditors 

(J) The insolvent may at the meeting amend the terms of his proposal 
if the amendment is m the opinion of the official assignee calculated to 
benefit the general body ol creditors 

(4) Any creditor who has proved bJs debt may assent to or di' 
from the proposal by a letter in the prescribed form addressed to 
official assignee so as to ce received by him not later than the day 
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ceding the meeting, and any such assent or dissent shall hate effect u 
if the creditor had been present and had voted at the meeting 


29. (/) The insolvent or the official assignee may after the propiy 
. , accepted by the creditors apply to the Coen 

by Court^** proposal to approve It, and notice of the time appoatJ 

for hearing the application shall be gitca to 
each creditor who has proved 

{2) Except where an estate is being summarily admimsierred of 
special leave of the Court has been obtained the application shall t < 
be heard until after the conclusion of the public examination of the iiP 
solvent Any creditor who has proved may be heard by the Court ifl 
opposition to the application notwithstanding that he may at a meeuii|cif 
creditors have voted for the acceptance of the proposal 

(J) The Court shall before approving the proposal hear a report d 
the official assignee as to the terms thereof and as to the conduct of il* 
insolvent and any objections which may be made by or on behalf of lUJ 
creditor 


(4) Where the Court u of opinion that the terms of the proH 
are not reasonable or are not calculated to benefit the general body a 
creditors or m any case m which the Court is required to refuse iW 
insolvent s discharge the Court shall refuse to approve the propoM' 

(5) Where any facts are proved on proof jf which the Court 
be required either to refuse, suspend or attach conditions to the O”'® 
discharge, the Court shall refuse to approve the proposal unless it P 
vides reasonable security for payment of not less than four annas m 
rupee on all the unsecured debts provable against the debtors es^e 

(6) No composition or scheme shall be approved by the Court » 
does not provide for the payment m pnoniy to other debts of * 
directed to be so paid in the distribution of the property of an ^ 

(7) In any other case the Court may either approve or re 

approve the proposal ^ 

30. (f) If the Court approves the proposal, the terms sWlI 

embodied m an order el the “ 

Order on approval order shall be made annulling tne ^ 
tion and the provisions of section 
sections (/) and (J) shall thereupon apply, and the composition o 
shall be binding on all the creditors so far as relates to any d* 
them from the Insolvent and provable m insolvency j 

(2) The provisions of the composition or scheme may be ° 
the Court on application by any person Interested, and any d'S 
of an order of the Court made on the application shall be deeme 
tempt of Court 

31. (f) If default is made in the payment of any 

in pursuance of any composition or^ 

Power lo rc adjudge approved as aforesaid or If h gjacot 

debior insolvent Court that the composition or jjy c# 

proceed without Injustice or undue 
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ibat ihe sj-froval of the Coun was obtained by fraud the Court maj if 
It thinks fit on arplii^ti n h\ an> person interested re adjudge the 
deb or insolient and «nnul the co'nposition or scheme and the property 
cf he deb or sha'l thereupon in the oTicial assignee but without 
pttTUiire to ihe ^5lliln ^wv wansltr or payTnem duVy made or ol 
&n>thing duh done under or in pursuance of the composition or scheme 

(J) There a dctior is re adjudged insoUent under subsection (/), 
all debts proiable m other respects which have been contracted before 
c''e da e cf such re ad udication shall be prosubte m the insolvency 

32. Notwiihs aiding the acceptance and approval of a corapositioa 

or scheme the composition or scheme shall 
LimitBtion □> eRect cf not be bind ng on any creditor so far as 

compot ion cr •cheme regards 3 debt Of liability from which under 

ibe provjsofls of this Aci the insolvent would 
not be discharged bv an order of discharge m insolvency unless the 
creditor assen s to the composition or scheme 

Cfintrni 01 er pmon end properfv of insoficnf 

33. Every insrheoi shall unless prevented by sickness or 

other sutflciem cause attend any meeting of 
Duiiee ef inioKent a. •*'* creditors which the emcial assignee may 
to diKovery end re4lia« require him to attend and shall submit, to 

tien bf piope t> to such examination and give such informatioo 

as the meeting may require 

(2l The insolvent shall— 

le) give sueh inventory of his property such list of his creditors 
and debtors and of the debts due to and from them res- 
pectively 

(M submit to such examination in respect of his property or his 
creditors 

(c| wait ar such times and places on the official assignee or special 
manager 

(d) execute such powers-of attorney transfers and instruments, and 

le) generally do all such acts and things in relation to his property 
and the distribution of the proceeds amongst his creditors 
as may be required by the official assignee or special manager or may 
be prescribed or be directed by Ihe Court by any special order or orders 
made in reference to any particular case, or made on the occasion of any 
special application by the official assignee or special manager, or any 
creditor or person interested 

(3) The Jnsolvenr shall a»d to the utmost ol his power in the 
realization of his property and the distribution of the proceeds among 
his creditors 

(4) If the insolvent wilfully fails to perform the duties imposed upon 
him by this section or to deliver up possession to the official assignee of 
any part of his property, which is divisible amongst his creditors l 
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ceding the meeting, and any such assent or dissent shall hau 
if the creditor had been present and had voted at the meeti » 

29. (^) The insolvent or the official assignee may 

^ ^ IS accepted by the creditors apply to the to 

Approval of proposal to approve It, and DOtice of the utne app 

by Court jof hearing the application shall be g' 

each creditor who has proved -Hmmisterred or 

(2) Except where an estate is being stall u 

special leave ol the Conn has been obtained, the W ,|,j 

be heard until alter the conclusion o( the public exm ^ 

solrent Any creditor who has proved may be heard y ^ ^ 

opposition to the application notwithstanding that he may 
creditors have voted lor the acceptance of the propesa ^ ,, 

(2) The Court shall belore £ 001 ^ 1 "!* 

the official assignee as to the terms thereof and 
insolvent and any objections which may be made y 
creditor . of the pr^P^ 

{4) Where the Court lo of opinion .gneral body ol 

are not reasonable or are not calculated to ^ -.ouifed to relust ibt 
creditors or in any case in which the wurt is H ^yl 

insolvent’s discharge, ihe Court shall refuse h the Court 

{5) Where any facts are proved on to the 

be required either to refuse, suspend or f ” j,sai unless u P** 

discharge, the Court shall refuse to approve the p P a iti 

vides reasonable security for payment of not less i . ^ 

rupee on all the unsecured debts provable agams 

( 6 ) No composition or scheme shall be ol »'■ 

does not provide for the payment in nrooefty of an 

directed to be so paid in the distribution of i P yg or relu*' 

(7) In any other case the Court may either appro 

approve the proposal shall W 

30. (7) If the Court approves the P^®P°f’’ ..g Court and ^ 

embodied in an order o adjud^f 

sections (/) and (J) shall thereupon apply, and the c ^P 

shall be binding on all the creditors so far as r 

them from the insolvent and provable in J -.y be enlori^ 

(2) The provisions of the composition or sc disob^d'* 

the Court on application by any person mteres e . * 

of an order of the Court made on the application 
tempt ol Court msulom' *■' 

31. ( 1 ) If default IS made hi the Pfl''”'"' „„„siuon «r "*“15 
puramnee ol any ppe.rs ^ 

■ Powe. 10 .e .iudge approved as or scl>'»' (, 

deblot msolveni Court that the composiilo 

proceed without injustice or u 
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that ihc Err''o\al cf I^e Couri »s« o*'U»ncJ by JrauJ the Court ni3> tf 
jj th Tls /if on srr)‘C3U n b\ m) pcrvfl mJcrc^iCii re aJjuJfc the 
debtor lasfixcm ard anrul the cc'"pr'st loo or schene and the pforerty 
cf the dtb or ^*■^11 thcreur^n 'cst in the C’icial a<ij;ncc but uithout 
preiudjK to tbc NaliJt\ rf anv tr^ii'-fer «r pax men) dull made or of 
ao)thmj; dulx done under or m por*.uance of the composition or scheme 
CJ) ^here a debtor ts rc adiud^ed in«*l'ent under sub-'cction (/). 
al debs proxabie n rther respects «hich ha\e been contracted before 
the date of such re adudicatirn shall be pfoxabic iti the msflxcnc) 

32 » h'*and nc the sccep an^e and approval of a composition 

<i <<heine the cxmposiiion or scheme shall 
Linutauon of */f«t ej ttc be bind ng ou any creditor so far as 
compo*) ion rt ►cWme regards a debt of liability from xxhich under 
the provisions of this Act the insolxeni would 
not be dischafped bv an order of dischirpc in insolvency unless the 
creditor tsscntv to the composiiirn or scheme 


Control oirr person end propertv of imohcnt 


33« tfi Everv insolvent shall unless prevented by sickness or 
(iher suHiciem cause attend any meeting of 
Duiiri of invelvent n *1'^ Creditors which the olllcisl assignee may 

to liiKovery and realiaa require him to attend and shall Submit, to 

tion of propertx to such examination and g|^e such information 

as the meeting ma> require 

{2) The insolvent shall 

tal give such inventory of hi$ property, such list of hia creditcra 
and debtors and of the debts due to and from them res* 
pectixelv 

(bi submit to such examination m respect of his property or h!$ 
creditors 

<r| wait at such times and places on the offlcial assignee or special 
manager 

(d| execute such powers-of attorney transfers and instruments and 

in generally do all such acts and things m relation to his property 
and the distribution of the proceeds amongst his creditors 
as may be required by the ofBcial assignee or special manager or may 
be prescribed or be directed by the Court by any special order or orders 
made in reference to any particular case, or made on the occasion ol anv 
special application by the official assignee or special manager, or anv 
creditor or person interested ^ 

U) The insolvent shall aid, to the utmost of hjs power fn the 
realization of his property and the distribution of the proceeds 
his creditors among 


(^) If the insolvent wilfully fails to perform the duties 
>..m b, .h,s seb>»„ «, up poLuuou .u .bfSS I?”? 

any part of his property, which is divisible amongst his credifora^ Unde/ 
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this Act and which is for the tune being in his possession or isit* hi 
control, he shall, m addition to any other punishment to vihicii he c-y 
be subject, be guilty of a contempt of Court, and may be 
accordingly 

34. (/) The Court may, either of its oan motion or at the icsura 
of the offiaal assignee or of any creiiior, by 
Arrest of insolvent warrant addressed to any poIice-off»r s 
prescribed officer of the Court, caurf u 
insoUent to be arrested, and committed to the civil prison or il in Fn»s 
to be detained until such time as the Court may order, under the loUt 
mg circumstances, namely — 

(a) if It appears to the Court that there is probable rea>oa la 
believing that he has absconded or is about to absccal » d 
a view of avoiding examinalion m respect of his aflairs, « 
of otherwise avoiding, delaying or emWrassmg proceei-p 
in insolvency against him, or 

{b) if It appears to the Court that there is probable reasca W 
believing that he is about to remove his property »i‘h* 
view of preventing or delaying possession being tal.en of e 
by the official assignee, or that there is probable ressoa w 
believing that he has concealed or is about to conceal d 
destroy any of bis property or any boolJ> docuinefla * 
writings which might be of use lo his creditors in the cc8.">* 
of his insolvency, or 

(c) if he removes any property in his possession above the 'SJ* 
of fifty rupees without the leave of the official assignee 
(2) No payment or composition made or security given alter 
made under this section shall be exempt from the provisions of thJ a 
relating to fraudulent preferences 

35. Where the official assignee has been appointed interim ^*“'5 

or an order of adjudication is made, the 
Redirection of letters On the application of the official assigneet 

from time to time, order that for such ^ 
not exceeding three months, as the Court thinks fit, all 
whether registered or unregistered, parcels and money orders 
to the debtor at any place or places mentioned in the order for fc ‘ 
tion shall be re-directed or delivered by the Postal authonnes ^>5 
India, to the official assignee, or otherwise as the Court directs . a’' 
same shall be done accordingly 

36. {/) The Court may, on the application of the o“lciil 

or of any creditor who has proved 
Disco>ery of msol at any time after an order of adjudics^* 
vent s property jj^^n made, summon before it in such p 

as may be prescribed the msol'cni 
person known or suspected to have m his possession any ffopert) 
mg to the insolvent, or supposed to be indebted to the insoi'cof, ^ 
person whom the Court may deem capable of giving information resf^* 
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jbe jcsohen. his dealings or property and the Court may require any 
rj>.h person to produce -nj documents m his custody or power relating 
to the insohcnt, his dealings or properts 

(D If any person so «aT*noncd after basing been tendered a reason- 
able 5u"i refu'-es to cone before the Court at the time appointed or 
refuses to produce an\ such document hating no lawful impediment 
m^de Inown to the Court at the lime of us sitting and allowed by it 
the Coun r.i bt warrait cau«.e hm 10 be apprehended and brought 
up lor exan nation 

( } The Coun mat txatr ne an\ pcr«on so brought before it concern- 
ing the inu ic-t h« dealmc or propem and such person may be 
rcprc'cn ed b\ a legal praci inner 

t'l {II on his exam nati n an\ <uch person admits] that he is 
mdet cd to the nsflxen the Curt may on the application of the official 
8's gnee order h m to pat u the official assignee at such time and in 
suvh ranner is to the Cttin -xeems expedient the amount vn which he 
t$ iriebed or «bv pan ihered cither in full discharge of the whole 
«S3ount c: nor as (he Coun ihmfs fir with or without costs 0 / (he 
eummatiun 

(5f 2(lf on his exam nation anx such person admits) that he has 
ifl his possession snt progeny belonging to the insoltent the Court may 
on the application of the olficial assignee order him to deliter to the 
offic al assignee that property or any pan thereof at such time in such 
manner and on such terms as to the Coun may seem iust 

(Cl Orders made under <ut>-section$ (4) and (5) shall be executed 
m the same manner as decrees for the payment of money or for the 
dein cry of propeny under th« Code of Civil Procedure 1908 respectively 
(7) Any person making any payment or delixery m pursuance of an 
order made under sub-«ection (4l or sub section (5) shall by such payment 
or deiixery be discharged from all liability whatsoever in respect of such 
debt or property 


37 The Court shall have the same powers to issue commissions 
and letters of request for the examination on 
Power «o luue com commission or otherwise of any person liable 
to examination under section 36 as it has for 
the examination of witnesses under the Code of Civil procedure 1908 


Discharge of Insolvent 


38. (/» An insolvent may ai any time after the order of adjudica- 
ijon apply to the Court for an order of dis 
Ducharge of mtoKent charge and the Court shall appoint a day 
for hearuig the application but, save where 


1 These words were lubstiluled for iKe words if on the examination 
of any such person the Court •« satisfied by the Presidency towns Insol 
'■eney (AmendmenlJ Act 1927 (XIX of 1927) 

2 These words were substituted for the words if on the examinal o 
of any such person the Court is aa^fied by the Presidency towns fn 
'ency (Amendment) Act 1927 (XIX of 1927) 
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the public examination of the insolvent has been dispensed tmh unis 
the provisions of this Act, the application shall not be heard until ifa 
such exanunation has been concluded The application shall be heri 
in open Court 

{2) On the hearing of the application, the Court shall taU i» 
consideration any report of the official assignee as to the insoKtaii 
conduct and affairs and, subject to the provisions of section 39, may— 
(fl) grant or refuse an absolute order of discharge, or 
(6) suspend the operation of the order for a specified time, or 
(c) grant an order or discharge subject to any conditions si-li 
respect to any eamiogs or income which may afieni-S 
become due to the msolvent, or with respect to his afw 
acquired property 

39. (f) The Court shall refuse the discharge in 'all cases 

the insolvent has committed any offence uci'f 
Cases m which the this Act, or under sections 421 to 424 of itj 
Court musi refuse an lodiao Penal Code, and shall, on prod » 

absolute discharge any ^f the facts hereinafter meniioui 

either^ 

(a) refuse the discharge, or 

(fc) suspend the discharge for a specified time, or 

(c) suspend the discharge until a dividend of not less thu ^ 

annas m the rupee has been paid to the creditors , or 

(d) require the insolvent as a condition of his discharge to c«^ 

to a decree being passed against him m favour of the o® 
assignee for any balance or part of any balance of the «• 
provable under the insolvency which is not sai^sfled 
date of his discharge, such balance or part of any M 
of the debts to be paid out of the future carmngs or 
acquired property of the insolvent in such manaer ^ 
subject to .uch conditions as the Court may direct, “ 
that case the decree shall not be executed without 
of the Court, which leave may be given on proof tM 
insolvent since his discharge acquired property or 
available for payment of his debts. 

( 2 ) The facts hereinbefore referred to are — 

(a) that the insolvent’s assets are not of a value equal ^ 

annas in the rupee on the amount of his unsecured lia 
unless he satisfies the Court that the fact that the » 
are not of such value has arisen from cireumstso 
which he cannot justly be held responsible , 

(b) that the insolvent has omitted to Keep such booKs of 

as are usual and proper in the business carried J 
and as sufficiently disclose his business transart ° 
financial position within the three years immediately r 
ing his insolvency. 
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(c) that the insolvent has continued to trade after knowing himself 

to be msohent 

(d) that the insolvent has contracted any debt provable under this 

Act without having at the time of contracting it any reason 
able or probable ground of expectation (the burden of 
proving which shall he on hint) that he would be able to 
pay It 

^ (e) that the insolvent has failed to account satisfactorily for any 
loss of assets or for any deficiency of assets to meet his 
liabilities, 

(/) that the insolvent has brought on or contributed to his insolvency 
by rash or hazardous specufations or by unjustiflabfe 
extravagance m living or by gambling or by culpable 
neglect of his business affairs, 

(g) that the insolvent has put any of his creditors to unnecessar) 

expense by a frivolous or vexatious defence to any suit 
properly brought against him 

(h) that the Insolvent has within three months preceding the time 

of presentation of the petition incurred uniustlhable expense 
by bringing a frivolous or vexatious suit , 

(0 that the insolvent has withm three months preceding the date 
of the presentation of the petition when unable to pay his 
debts as they become due given an undue preference to 
any of his creditors 

{/) that the insolvent has concealed or removed his books or his 
property or any part thereof or has been guilty of any other 
fraud or fraudulent breach of trust 
(3) The power of suspending and of attaching conditions to an 
Insolvent a discharge may be exercised concurrently 

(f) On any application for discharge the report of the official assignee 
shall be pnma facie evidence and the Court may presume the correctness 
of any statement contained therein 

40. Notice of the appointment by the Court of the day for hearing 

the application for discharge shall be published 
Hesnns of application In the prescribed manner and sent one month 

for diicharBc at least before the day so appointed to each 

creditor who has proved and the Court may 
hear the ofllclal assignee and may also hear any creditor At the hearing 
the Court may pul such questions to the insolvent and receive $u<.b 
evidence as it may think fit 

41. If an insolvent does not appear on the day so appointed for 

heanng his application for discharge or if an 
Power to annul adiudi Insolvent shall not apply to the Court for an 

cation on fa luie lo apply order of discharge Viithm such time as mav 

fordiacharee be prcacnbed the Ccun on the application 

of the oRcial assignee or of a crediior or of 
its o«n motion may annul the adludicatioq or make such other order as 
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of section 23 shall apply oa 

42. (/) Where the Court refuses the discharge of the insohdu 
®3y, after such time and in such circua- 
enewal of application Stances as may be prescribed, permit hio m 
and^ sanation of terms of renew his application 

(2) Where an order of discharge is nuie 

fhn subject to conditions and at any time altr 

sati^fv^tho ° iBSohent siiiT 

Dosiimn tn ““ reasonable probability of his being m i 

thf- ffrtY, comply With .he terms of such order, the Court may roJifj 
order, or of any substituted order, m such manner Ji 
upon such conditions as t may think fit 

43. A discharged insolvent shall, notwithstanding his dscharge 
Duty of dischareed m assistance as tfie official assgcfJ 

solvent to assist m reali require in the realization and disiribui-c^ 

zation of properly of such of his property as is tested m 

.i,.„ . , official assignee, and, if he fails to dJ *<’ 

snaij be gmity of a contempt of Court, and the Court msy sise ill 
minks fit, re\oke his discharge, but without prejudice to the validiiy d 
any sale, di^sposition or payment duly made or thine duly done subsejueat 
to the discharge, but before its revocation 

Fraudulent settlements **’* following cases tiu 

is to say — 

(1) in the case of a settlement made before and in considerai^.a 

of marriage where the settlor is not at the time of m*'- ''1 
the settlement able to pay all his debts without the a d d 
the property comprised m the settlement, or 

(2) in the case of any covenant or contract made in consider* ® 

of marriage for the future settlement on or for the 
Wife or children of any money or property wherein he w 
not at the date of his marriage any estate or Interest 
f th being money or property of or in right of his wife) , 

1 e settlor is adjudged insolvent or compounds or arranges 
creditors and it appears to the Court that the settlement, cmensni ^ 
contract was made in order to defeat or delay creditors, or «ss ^ 
justifiable having regard to the state of the settlor’s affairs at the 
when it was made, the Court may refuse or suspend an order of disC-J^f^ 
or grant an order subject to conditions or refuse to approve a compos 
or arrangement 

h!f e'‘ ^ 

release the Insolvent from — 

(o) any debt due to the Crown; 

(b) any debt or liability incurred by means of an) l^•‘ 

fraudulent breach of trust to which he was a pa«v 

(c) any debt or liability in respect of which he has t- 

bearance by any fraud to which he was a party 


s a party o*' 
s ob 2 !oeJ f'* 
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((f) any liability under an order for maintenance made under 
section 488 of the Code of Criminal Procedure, 1898 

(2) Sa\e as otherwise provided by subsection (/), an order of dis- 
charge shall release the lasalvent (rom ad debts provable la insolvenev 
(j) An order of discharge shall be conclusive evidence of the 
insolvency and of the validity of the proceedings therein 

(4) An order of discharge shall not release any person who at the 
date of the presentation of the petition was a partner or co-trustee with 
the insolvent or was jointly bound or had made any joint contract with 
him, or any person who was surety or in the nature of a surety for him 


PART ni. 

Administration op Property 
Proof of debts 

46 (f) Demands m the nature of unliquidated damages arising 

otherwise than by reason of a contract or 
Debt* provable in in of trust «haJf not be prttvabJe tn 

.nsoKency 

(3) A person having nonce of the presentation of any insolvency 
petition by or against the debtor shall not prove for any debt or liability 
contracted by the debtor subcequently to the date of his so having notice 

(J) Save as provided by sub sections <f) and (3), all debts and 
liabilities present or futu-^ certain or contingent to which the debtor 
Is subject when he is adjudged an insolvent or to which he may become 
subject before Ins discharge by reason of any obligation incurred before 
the date of such adjudication shall be deemed to be debts provable m 
insolvency 

(4) An estimate shall b' made by the official assignee of the value 
of any debt or liability provable as aforesaid which by reason of its 
being subject to any contingency or contingencies, or for any other reason, 
does not bear a certain value 

Provided that if m his opinion the value of the debt or liability is 
Incapable ot being (airly estimated he shall issue a certificate to that 
cf'cct and thereupon the debt or liability shall be deemed to be a debt not 
provable in insolvency 

Explanation —For the purposes of this section “liability” includes 
any compensation (or work or labour done, any obligation or possibility of 
an obligation to pay money or mcney's wonh on the breach of any express 
or implied covenant, contract, agreement or undertaking, whether the 
breach docs or does not recur or Is or is not likely to occur or capable of 
occurring, before the discharge of the debtor, and generally it Includes 
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any express or implied engagement, agreement or undertakiri la p 
or capable of resulting in the payment of, money, or moneys icri 
whether the payment is, as respects amount, fixed or imliquidaed * 
respects time, present or future, ceriam or dependent on an) conu);!^ 
or contingencies , as to mode of valuation, capable of being asam— 
by fixed rules, or as matter of opinion 

47. Where there have been mutual dealings between an iitfc-ic 

and a creditor p/ovmg of claiming lo rra« i 
Mutual dealings and debt under this Act, an account shall ^ 
taken of what is due from the one pitf s 
the other In respect of such mutual deaU? 
and the sum due from the one party shall be seMff against any sum 
from the other party, and the balance of the account, and no more slu3 
be claimed or paid on either side respectively 

Provided that a person shall not be entitled under ibis scc.ca = 
claim the benefits of any set-off against the property ol an ifl»lftf> 
any case where he had at the time of giving credit to ihe insohcntn®^ 
of the presentation of any insolvency petition by or against hint 

48. With respect to the mode of proving debts, the right ol ptd 

by secured and other creditors, the 
Rules as to ptaof of 4ftd rejection of proofs, and the ether ruit- 
referred to m the Second Schedule ih# ^ 
in that schedule shall be observed 

49. 0) fn the distribution of the property of the lasolieot thd* 
Pncmty of dfbt* shalf be paid uT priority to all other dah-*" 

(a) all debts due to the Crown or to any local authority, 

(b) all salary or wages of any cleric, servant or labourer ta 

ol services rendered to the insolvent during lotJ 
before the date of the presentation for the petn'o* 
exceeding three hundred rupees for each such ckr ^ 
one hundred rupees for each such servant or labourer, 

(c) rent due to a landlord from the insolvent provided 

payable under this clause shall not exceed one moo t 
(2) The debts specified m sub section If) shall rank equally 
themselves, and shall be paid in full, unless the property of the mS"* ^ 
IS insufficient to meet ihem in which case they shall abate m 
proportions between themselves 

(J) Subject to the retention of such sums as may be ne«=>^ 
the expenses of administration or otherwise the debts * 

section (I) shall be discharged forthwith in so far as the propeny 
insolvent is sufficient to meer them 

(4) In the case of partners the partnership properly shall ^ ‘'L 
cable in the first instance In payment of the pannership debts 
separate property of each partner shall be applicable In the first > 
in payment of his separate debts Where thera is a surplus oi 
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•pirate property tl the prrtnert ii shall be dealt ttiih as part of the 
irtacrsh p propem and shore there is a surplus of the partnership 
ropeny. it shall be dealt sith as part of the rcspectoc separate property 
1 proportion to the riphis inj ir'ercMs of each partner in the partnership 
‘Topert}. 

(5) Subtect to the proxisirns of this Act. all debts proved in insol- 
ency shall be paid rateabh acc<ird.n2 to the amounts of such debts 

'cspeaitel) and uithout an) preference 

(6) There there is anx surplus alter paxment of the foregoing debts, 
it shall be spp'ied tn pavnent of merest front the date on uhich the 
debtor IS adjudged an irxobcnt at the rate of six per centum per annum 
on all debts proved in the msolxcncx 

50. Aiier an order rf adjudication has been made no distress for 
rent due before such order shall be made 
Rent due briorr ad t>pon the goods of effects of the insolvent, 

judication unless the order be annulled, but the landlord 

or part) to «hom the rent may be due shall 
be e&tjiled to prove m respect of such rent 

Proj'ert\ ctailuMr for payment of debts 

The insolvencx of a debtor whether the same takes place on 
the debtor s o«n petition or upon that of a 

of auianee • creditor or creditors, shall be deemed to have 

relation back to and to commence at— 
the ume of the commits on of the act of insolvency on which 
an order of adjudication i$ made against him, or 
if the msolvcm i« proved to have commuted more acts of 
insolvency than one the time of the first of the acts of 
insolvency proved to have been commuted by the insolvent 
wuhin three months next preceding the date of the presenta- 
tion of the insolvency petition 

Provided thai no insolvency petition or order of adjudication shall 
be rendered invalid by reason of any act of insolvency committed ante- 
rior to the debt of the petitioning creditor 

52. (I) The property of the msolvent divisible amongst his credi- 
DMcripuon of in»ol referred to as the pro- 

veni'i properly divinble pcriy ol the insolvent, shall not comprise the 
amongst creditor* following particulars, namely — 

(a) property held by ibe insolvent on trust for any other person, 

(b) the tools (if any) of his trade and the necessary wearing 

apparel, bedding, cooking vesseis, and /urniture ol himself, 
his wife and children, to a value, inclusive of tools and 
apparel and other nece^isaries as aforesaid, not exceeding 
three hundred rupees in the whole 


SI. 

ReUtloo 

tide 

(0 

(b) 
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(2) Subject as aforesaid, the property of the losoheoi shall uc, 
the following particulars, namely — 

(a) all such property as may belong to or be \estei m ohe in>. 

at the comosencement of the msoUency or nay be i - 
by or de\ohe on hun before his discharge, 

(b) the capacity to exercise and to take proceedings for 

all such powers in or over or m respect of progeny u t 
have been exercised by the insolvent for his ova U 
at the commencement of his insolvency or beloe hs- 
charge , and 

(c) all goods being ?l the commencement of the msolveaqi^'^ 

possession, order or disposition of the insoheot la har 
■* or business b/ the consent and permission of the trie c*- 
under such circumstances that he is the repuef 
ihereof 

Provided that things in action other than debts due or gfo* fS ' 
to the insolvent in the course of his trade o’’ business shall w* 
deemed goods withui the roeaamg of clause (c) 

Provided also that the true owner of any goods which have 
divisible among the creditors of the insolvent under the provisw 
clause (c) may prove for ilie value of such goods * 


Effect of insolvency on antecedent irjnjjchonj 

53 (f) Where execution of a decree has issued against '*1® 

_ , of a debtor, no person 'Shall be ent ue 

Resttiction of riahu of benefit of the execution against ‘h® / , 
.SSIEIIM, except ,n respect el esseis 
the course of the execution by sale or otherwise before the date c 
of adjudication and before he had notice of the presentation o * 
vency petition by or against the debtor ^ 

(2) Nothing in this <ection shall affect the right of a secured cf 
in respect of property against which a decree is executed ^ 

(J) A person who in good faith purchases the property of ^ 
under a sale m execution shall m all cases acquire a good 


against the official assignee 

54. Where execution of a decree has issued against a") f 

of a debtor which is saleable m h 

Dai.e* of Court exc and before the salc thereof not « e ^ 

culms decree as lo pro the Court cxecul ng the decree that ^ 

periy taken m execut on adjudication Ins been made aga n t ^ 

the Court sh i 

property if m the possession of the C 
assipnee but the costs of the execut 
property sn delivered .md the ofici 
<r an adequate part thereof for the pur 
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55. Any transfer of property, not being a transfer made 

before and m consideration of marriage, or 
Avoidance of voluntary made in favour of a purchaser or incumbrancer 
ansfer in good faith and for valuable consideration, 

shall if the transferor is adjudged insolvent 
'ithm t«o )ears after the date of the transfer be void against the official 
ssignee 

56. (f) Every transfer of property, every payment made, every 

obligation incurred and every ludicial pro- 
Avoidance of prefer ceeding taken or suffered by any person 

uice m certain cases unable to pay his debts as they become due 

from his own money in favour of any creditor, 
with a view of giving that creditor a preference over the other creditors, 
shall if such person is adjudged insolvent on a petition presented within 
three months after the date thereof be deemed fraudulent and void as 
against the official assignee 

(2) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration throu^ or under a 
"creditor of the insolvent 

57. Subject to the foregoing provisions with respect to the effect of 

insolvency on an execution and with respect 
Protcciion of bono to the avoidance of certain transfers and pre* 
tranMction* ferences nothing in this Act shall invalidate 

m the case of an insolvency — 

(a) any payment by the insolvent to any of his creditors, 

(b) any payment cr delivery to the insolvent, 

(c) any transfer by the insolvent for valuable consideration, or 

(d) any contract or dealing by or with the insolvent for valuable 

consideration 

Provided that any such transaction takes place before the date of the 
order of adjudication and that the person with whom such transaction 
takes place has not at the time notice oF the presentation of any insolvency 
petition by or against the debtor 


f7ccfiiafio»t of propert) 

58. (fl The official assignee shall as soon as may be, take posses- 
sion of the deeds, books and documents of 
Posicision of propeiiy jhc insolvent and all other parts of his pro- 
y oleial oMignee pcrty capable of manual delivery 

(21 The official assignee shall, in relation to and for the purpose of 
acquiring or retaining possession of the property of the insolient, be in 
the «ame position as if he were a receiver of ihe proper!) appointed 
under the Code of Civil Procedure, 1903, and the Court may 02 his 
apj.licaiion enforce such acquisition or retention accordingly 
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Shari? *'’® Propeny of the insoUent conasis ef s. 
of anv pnm ^ *“y ®***«*' property transferable m [‘■e 

neh?L?r?^ °'' assignee may eatrcii 

right to transfer the propeny to the same extent as the insohea, c. 
have exercised if. ,f he had not become insolvent 

P^rt of the pfopeny of the insolvent consists cf iL, 
thp "» strch things shall be deemed to have been duly traibfers.' •■ 
the official assignee 

Af '^”7 treasurer or other officer, or any banker, airomey ct t,a 
anrf deliver to the official assignee all 

cun les in his possession or power as such officer, banker rtr:? 
agen .which he is not by law eniiiJed to retain as against the m>c'- 
or the official assignee If he fails so to do. he shall be gmliy cf* 
Af Court, and shall be punishable accordmg'y on the applici. i 

or the official assignee 

59. (/) The Court may grant a warrant to any prescribeJ £>2^ 
of the Court or any police-officer above u 
inf property of rank of a constable to seize any pan d 

® property of an insolvent in the eusicd) (t 

n«FCA- j possession of the insolvent or of uf 

P on, and with a view to such seizure to break open any bouse biiti4 
™ insolvent where the insolvent is supposed w be cet^ 
ing or receptacle of the insolvent where any of his profMI ^ 
supposed to be 

(2) Where the Court is satisfied that there is reason to beleve ts 
pfopeny of the insolvent is concealed m a house or place not be'cc,-! 
o.Ah"® '* fl*. Branl a search van-ant lO p** 

0 cer as aforesaid who may execute it according to its tenor 

60. (/) Where an insolvent is an officer of the Army or 

or of His ffiafesty's Royal Indian '1^ 
Service, or an officer or clerk or ether* ^ 
employed or engaged in the civil sef 
the Crown, the official assignee shall rreo 
. for distribution amongst the creditors so c- 

01 the insolvent's pay cr salary liable to attachment in eiecuiioa oJ 
decree as the Court may direct 

'"Solvent IS m the receipt of a salary or inco-e ^ 
n as aforesaid, the Court may, at any time after adjudication and ^ 
time 0 lime, make such order as it thinks just kr the paymeri w 
official assignee lor alsmi,„„„„ creiUlor. of M f JT 

ry or income as may be liable to attachment in exMtfiiM of a d 
or of any portion thereof 

61. The property of the iasoJpeaZ pees from dfcW 
,, io O aM "«* 

Veiling nnd of official •** 

ccnumit 

whatever *f ^ 


Appropriation of por 
Hon of pay or other in 
come to creditori 
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(J) Where any part of the property of the msoUent cons $ sol'- 
shares m ships, shares, or any other property transferable m the ^ 
of any company, office or person, the official assignee may etercirf 
right to transfer the property to the same extent as the msoKeri ' 
have exercised it, if he had not become insolvent 


/ (4) Where any part of the property of the insolvent consists cl li. 
in action, such things shall be deemed to have been duly iraiijltrtl 
the official assignee 

(5) Any treasurer or other officer, or any banker, attorney cr i 
of an insolvent, shall pay and deliver to the official assignee all 
and securities in his possession or power as such ofilcer, banker a *' 
or agent, which he is not bj law entitled to retain as against the is*- 
or the official assignee If he fails so to do, he shall be guilty 
contempt of Court, and shall be punishable according'/ on the ayyl - 
of the official assignee 


59. (/) The Court may grant a warrant to any prescribed'^ 

of the Court or any police-officer awie ' 
Sciture of properly of rank of a constable to sene any pjr* 
insolvent property of an insolvent in ib* 

possession of the insolvent or of 

person, and with a view to such seizure to break open any boiisr “ 
or room of the insolvent where the insolvent is supposed w b* 
building or receptacle of the insolvent where any of his pfCi 
supposed to be d 

{2) Where the Court is satisfied that there is reason to b 
property of the insolvent is concealed m a house or place 
to him, the Court may, if it thinks fit, grant a search 
such officer as aforesaid who may execute it according to its te 

60. (/) Where an Insolvent Is an officer of the 

or of His Majesty’s Royal , 

Appropnaiion of por Service, or an officer or clerk 
tion of pay or other in employed or engaged in we vi 
come to credicar. ,he Crown. the official assignee smi 

for distribution amongst the rf 

of the insolvent's pay or salary liable to attachment m ex 
decree as the Court may direct v 

(2) Where an insolvent is in the receipt of a salary of (f 

than as aforesaid, the Court may, at any lime after ,jjj « if 

time to time make such order as it thinks just for the PS) ^ ^ 
official assignee for distribution among the creditors of so w ^ 
salary or income as may be liable to attachment m execution 
or of any portion thereof 

61 The property of the insolvent shall pass from offic^^ j. 

to official assignee and ’ jjrcf * 

Veiling and irantfer of official assignee for the lime be 
continuance in office, »iibou‘ 
whatever 
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62, W Whtre any Ae property of an \nso\vent consists 

of land ol any tenure burdened with onerous 
D>Kl»imer cf onerous covenants, of shares or stocks m companies, 
properly of unprofitable contracts or ot any other pro- 

perty that IS unsaleable, or not readily sale- 
able. by reason of ns binding the possessor thereof to the performance 
of any onerous act or to the payment of any sum of money, the official 
assignee may notwithstanding that he may base endeavoured to sell of 
have taken possession of the property or exercised any act of ownership 
in relation thereto but subject always to the provisions hereinafter con- 
tained in that behalf by writing signed by him at any time Withm 
twelve months after the insolvent has been adjudged insolvent, disclaim 
the property 

Provided that where any such property has not come to the know- 
ledge of the official assignee within one nttmth after such adjudication as 
aforesaid, he may disclaim the property at any time within twelve months 
after he has first become aware thereof 

(2) The disclaimer shall operate to determine, as from the date 
thereof, the rights, interest and liabilities of the insolvent and his pro- 
perty m or m respect of the property disclaimed and shall also discharge 
the official assignee from all personal liability m respect of the property 
disefainied as from the date when the property vested in him, but shall 
not, encept so far as is necessary for the purpose of releasing thft in- 
solvent and his property ‘*nd the official assignee from liability, affect the 
rights or liabilities of any other person 

63, Subject always to such rules as may be made in this behalf. 

the official assignee shall not be entitled to 
DiicUimei of leaie hold* disclaim any leasehold interest without the 

leave of the Court, and the Court may, before 
or on granting such leave, require such notices to be given to persons 
interested, and impose such terms as a condition of granting leave, and 
make such orders with respect to fixtures, tenant’s improvements and 
other matters arising out of the tenancy, as the Court thinks just 

64, The official assignee shall not be entitled to disclaim any pro- 

perty m pursuance ot section C2 m any case 
Powm lo call on olKcia! where an application m writing has been made 
assisnce to disclaim to the otficial assignee by any person 

inicresied m the property requiring hm to 
decide whether he wiU disclaim, and the official assignee has for a period 
ol twenty-eight days after the receipt of the application, or such extended 
period as may be allowed by the Court, declined or neglected to give 
notice that he disclaims the property, and m the ci«e of a contract, if the 
official assignee, after such application as aforesaid, does not within the 
said period or extended period disclaim the contract, he shall be deem 
to have adopted it 
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65 p The Court may, on the application of any person nhc 
against the olficial assignee, entitled 
Power for Court to benefit Of subject to the burden of a ( 
rescind contract made With the insolvent, maJ.e an onJ 

cinding the contract on such terms as 
ment by or to either party of damages for the non performance 
contract, or otherwise, as to the Court may seem equitable, at 
damages payable under the order to any such person may be 
by him as a debt under the insolvency 

66p (f) The Court may, on the application of any person 
claiming any interest in any disclame 
Power for Court to liability not di»c' 

malce vesting order m this Act in respect of any disci 

respect of disclaimed property and on hearing such persons 

property thinks fit, make an order for the test 

the property m or delivery thereof ti 
person entitled thereto or to whom it may seem just that the ^ame i 
be delivered by way of compensation for such liability as aforesaid 
trustee for him, and on such terms as the Court thinks just ai 
any such vesting order being made, the prep.,rty comprised therein 
vest accordingly in the person therein named m that beliail \.iiiio- 
transfer for the purpose 

Provided always that where the property disclaimed as of a leas 
nature the Court shall not make a vesting order m favour of any p 
claiming under 'he insolvent, whether as under lessee or as morti 
except upon the terms cf making such person subject to the 
liabilities and obligations ss the insolvent was subject to under the 
in respect of the property at the date when the insolvency peimoa 
filed and any under-lessee or mortgagee declining to accept a ve 
order upon such terms shall be excluded from all interest m and sec 
upon the property, and if there is no person claiming under the msol 
who IS willing to accept an order upon such terms, the Court shall . 
power to vest the insolvent’s interest in the property in any person I 
cither personally or m a representative characicr, and either aloo! 
iointly with the insolvent, to perform the lessee’s covenants m such k 
freed and discharged from all estates, incumbrances and interests ere 
therein by the insolvent 

(2) The Court may, if u thinks fit, modify the terms prescribed 
the foregoing proviso so ss to make a person in whose behalf the 
order may be made subject only to the same liabilities and obligauoci 
tf the lease had been assigned to him at the date when the in'ohr 
petition was filed and {if the case so requires) as if the lease had o 
prised only the property comprised m the vesting order 

67, Any person injured by the operation of a discliimer^un 
the foregoing provisions shall be 
Per»on» injured by di* bc a creditor of the insolvent to the * 
ela.mer may prove of the injury, and may accordingly 

same as a debt under the insoUenc) 
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68. (M Sub)ect to the provisions of this Act, the official assignee 
Duty and poNvers of shall. With all convenient speed, realize the 
official assignee as lo properly Of the insolvent, and for that purpose 
lealizaUon 

(a) sell all or any pan of the property of the insolvent, 

(b) give receipts for any money received by him, 

and maj b> leave of the Court do all or anv of the following things, 
namely — 

(fl carry on the business of the insolvent so far as may be neces- 
sary for the beneficial winding up of the same 
t</l institute defend or continue any <=uit or other legal proceeding 
relating to the property ot the tnsolvent 

(c) employ a legal practitioner or other agent to take any proceed- 

ings or do any business which may be sanctioned by the 
Coun 

IJ) accept as the consideration for the sale of any property of the 
insolvent a sum of money payable at a future time or fully 
. paid shares debentures or debenture stock in any limited 

company subiect to such stipulations as to security and other- 
wise as the Court thinks fit 

(£) mortgage or pledge any part of the property of the insolvent 
for the purpose of raising money for the payment of his 
debts or for the purpose ot carrying on the business, 

(h) refer any dispute to arbitration and compromise all debts, 

claims and liahjlines, on such terms as may be agreed upon , 

(i) divide in its existing form amongst the. creditors, according to 

Its estimated value any property which, from its peculiar 
nature or other special circumstances cannot readily or 
advantageously be sold 

{2) The official assignee shall account to the Court and pay over all 
monies and deal with all securities m such manner as is prescribed or 
3s the Court directs 


Dtslribalioa of property 

69, (/} The official assignee shall with all convenient speed, 
Declaration and distri declare and distribute dividends amongst the 
buiion 0 / div dends Creditors who have proved their debts 

(C) The first dividend (j/ any) shall be declared and be distributed 
wiihin one year* after the adjudication unless the official assignee saiisfies 
ihe Court that there is sufficient reason lor postponing the declaration to 
a later date 


* The %\otds one >ear have been substtuted for the >,ord3 six 
it'OiiiIk bv Act 111 of 1929 which received ihe asrent of the C C on 
•22nd March 1929 
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10 »' “®C,™ ro- 

SIX monihs “^1 l>e payable at miervals of not EO'c L 

(4) Before declaring a dividend, the official assignee shall cause n^, 
cLn so *0 be published in the prescribed manner i 

snail also send reasonable nonce thereof to each creditor menu aed 
" /cf ot 1"‘ ® sobedule who has not proved his debt 
.p, . !. assignee has declared a dividend, be shall s* 

0 each creditor uho has proved a notice showing the amount ol t 
dividend, and when and how it is payable, and, if required by any ck. 
tor, a ^atement in the prescribed form as to the particulars of the e>i. 

70. Where one partner m a firm ts adjudged insolvent a cred 
to whom the insolvent ts indebted )oiniI) » 
Joint and separate pro the Other partners in the firm or any ol iIk; 
**^^*“^* shall not receive any dividend out tf tl" 

separate property of the insolvent untlalld^ 
separate creditors have received the full amount of their respeciive dc''S 

the calculation and distribution of dividends, the o“'-J 
Calculation of d,vi assignee shall retain in his hands sufiwSJ 
. assets to meet— 

{flj debts provable m insolvency and appearing from the msohsAt* 
statements or otherwise to be due to persons re»idest la 
places so distant that m the ordinary course of conm-ta' 
hon they have not had sufficient time to tender their 

(b) debts provable in insolvency the subject ol claims not 

determined, 

(c) disputed proofs or claims, and 

(d) the expenses necessary for the administration of tb* ***** 

or otherwise 

(2) Subject to the provisions of sub-section (/), all money m 
shall be distributed as dividends 

72 Any creditor who has not proved his debt before the devh.**" 
p , tion of any dividend or dividends shall ^ 

has'noi j°u. entitled to be paid out ol any money fof 

foie dcclnraiion *of « hme being m the hands of the ofiicial ass£rce 
dividend any dividend or dividends which he nay ha** 

failed to receive, before that money Is *ff’* 
to the payment of any future dividend or dividends but he shall not 
entitled to disturb the distnbution of JUiy dividend declared befi« f-* 
^as proved by reason that he has not panrcipated therein 
73. (/) When the official assignee has realized all the profctry ‘ 
the insolvent, or so much thereof as 
Final dividend his opinion, be realized wiihout nee-l*-'^' 

.u,,, . protracting the proceedings in lnsohen*f' 

snail with , he leave of the Court, declare a final dividend, but K 
oing he shall gn® nonce m manner prescribed to the persens *b 
waims to be creditors have been notified to him but not 
cy 0 not prove iheir claims, to the satisfaction of the Court 


ApP G ] THE IRESlDENCi TOWNS INSOLVENCY ACT 

the time limited by the notice, he will proceed to make a final dividend 
without regard to their claims 

(2) After the expiration of the time so limited or, if the Court on 
application by any such claimant grants him further time for establishing 
his claun, then on the expiratiiyj of that further time, the property of the 
insolvent shall be divided among the creditors who have proved their 
debts, without regard to the claims of any other persons 

74. No suit for a dividend shall lie against the official assignee, 
but, where the official assignee refuses to pay 
No suit for dividend ^ny dividend the Court may. on the applies 
tion of the creditor who is aggrieved by such 
refusal, order him to pay it and also to pay out of his own money interest 
thereon at such rate as may be prescribed for the time that it is withheld, 
and the costs of the application 

75. ( 1 ) Subject to nich conditions and limitations as may be pres- 
cribed the official assignee may appoint the 
insolvent himself to superintend the manage- 
ment of the property of the insolvent or if 
any part thereof or to carry on the trade (if 
any) of the insolvent for the benefit of his 
creditors and in any other respect to aid in 
adnunistecing the property m such manner aod on such terms as the 
official assignee may direct 

( 2 ) Subject as aforesaid the Court may from time to time make 
such allowance as it thinks just to the insolvent out of his property for 
the support of the insolvent and his family or m consideration of his 
services if he is engaged in winding up his estate but any such allow- 
ance may at any time be varied or deiermmed by the Court 

76. The insolvent shall be entitled to any surplus remaining after 
payment in full of his creditors wuh interest. 
Right of tneolveni to as provided by this Act and of the expenses of 
“* the proceedings taken thereunder 


Power to allow msol 
vent to manage properly 
end allowance to tnsol 
vent for maintenance of 


Official Assignees 


77, (/) The Chief Justice of each of the High Courts of Judicature 
Appointment and tr William AUdfaS t[Bombay and 

moval of official assignee* Rangoon and the yudicial Commissioner 0 / 

of insolvent s estate Sind] may Irom lime to lime appoint sub- 


cls and Bombay and the 
by tbe Insolvency (Amend 


t These words were subsliluted for 
Chief Judge of the Chief Co«»t of Lows 
ment) Act 1926 (IX of 1926) , ^ , 

STTie words Chief Judge of the Chief Court of Sind are tc 
substituted for the words Jud cud Crimmissioner of Sind when 

Sind Courts (Supplcmcntao) Act 1926 (XXXIV of 1926) comes into { 
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(b) to make such other reporu concerning the conduct of (he 

insohent as the Court may direct or as may be prescribed^ 
and 

(c) to take such part and give cuch assistance m relation to the 

prosecution 3f any fraudulent insolvent as the Court may- 
direct or as may be prescribed 


80. The official assignee shall, whenever required by any creditor 
so to do and on payment by the creditor of 
the prescribed fee, furnish and send to the 
Duty to furnish list of creditor by post a list of the creditors showing 
in the list the amount of the debt due to each 
of the creditors 


81. (f) Such remuneration shall be paid 

Remuneration to the official assignee as may be prescribed 

(2) No remuneration whatever beyond that referred to m sub- 
section (/) shall be received by an official assignee as such 

82. The Court shall call the official assignee to account for any 
misfeasance, neglect or omission which may 
Mi«fea»ane« appear m his accounts or otherwise and may 

require the official assignee to make good any 
loss which the estate ol the insolvent may have sustained by reason of 
the misfeasance, neglect or omission 


83. The official assignee may sue and be sued by the name of 
* the official assignee of the property of , 
Name under which to tin insolvent inserting the name of the 
«ue or be sued insolvent and by that name may hold pro 

perty of every description make contracts, 
enter into any engagements binding on himself and his successors in 
office, and do all other acts necessary or expedient to be done in the 
execution of his office 


OlEce vacated by 
aolvency 


84. If an order of adjudication is made 
against an official assignee he shall thereby 
vacate the office of official assignee 


85. (f) Subject to rne provisions of tins Act and 10 ihe directions 
of the Court the official assignee shall in 
Discretionary po««ers th" administration of the property of the 
and control thereof insolvent and in the distribution thereof 

amongst his creditois have regard to any 
resolution that may be passed by the creditors at a meeting 

{2) The official assign-e mav from lure to time summon meetings 
of the creditors for the purpose of ascerta ning then wishes and it shall 
be his duly to summon meetings at such times 3> ihe creHnors bj 
resolution at any mecimg or the Coun mav direct or whenever requested 
m writing to do so b> one fourth in value of the creditors who have 
proved 
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(J) The official assigiee may apply to the Court lot direciio'J la 
relation to any particular matter arising under the insolvency 

(4) Subject to the provisions of this Act, the official assignee shaJ 
use his own discretion m the management of the estate and its distnbu 
tion among the creditors 

86. If the insolvent or any of the creditors or any other perscn 

'' IS aggrieved by any act or decision ol ihf 
Appeal to Court official assignee, he may appeal to the Coun 

and the Court may confirm, reverse or modily 
the act or decision complained of, and make such order as it thinks just- 

87. (f) II any official assignee does not faithfully perform hv 

duties and duly observe all the requiKnea-s 

Control of Court imposed on him by any enactment, rules of 

otherwise, with respect to the pcrfonnaace 
his duties, or if any complaint is made to the Court by any crednof 
regard thereto, the Court shall enquire into the matter and take su^ 
action thereon as may be deemed expedient 

(2) The Court may at any time require any offiaal ***'S“'* ^ 
answer any enquiry made by it m relation to any insolvency 
he IS engaged, and may examine him or any oiher person on oaut t*®" 
cerning the insolvency 

(J) The Court may also direct an investigation to be made of !>■« 
books and vouchers of the official assignee 


PART V 


Commutes op Inspection 

88. The Court may, if it so thinks fit, authorize the crediioK it 
have proved to appoint from 

Commiiiee of inspeeuon creditors oT holders of general fio 

gencraf powers^f attorney from such cre^'^^ 
a committee of inspection fo* the purpose of supcrmtendins ‘h* * 
iraiion of the insolvent's property by the official assignee 

Provided that a creditor, who is appointed a member of a coiJi3’ 
of inspeciioa, shall not be qualified to act until he has proved 

Control of committee 89 The committee >J 

of inipectlon over oCcial pouers of control ovef me ^ 
assignee ({,6 official assignee as may be pf* 
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PART VI 
Procedlre 

90 . U< In proceedings under this Act the Court shal' have the 
like poAcrs and lolhw the like procedure as 
Powers o( the Court It has and follows in the exercise of its 
ordinary original civil lunsdiction . 

ProMded (hat nothing m this subsection shall in any way limit the 
jurisdiction con/erred on the Court under this Act 

{2) Subject to the provisions ol this Act and rules, the costs of 
and incidental to any proceeding in the Court shall be m the discretion 
ol the Court 

(J1 The Court may at any time adjourn any proceedings before it 
upon such terms if any as it thinks fit to impose 

1<1 The Court may at any time amend any written process or 
proceeding under this Act upon such terms, if any, as a thinks fit to 
impose 

(5) Where by this Act or by rules the time for doing any act or 
thing IS limited, the Court may extend the time either before or after 
the expiration thereof, upon such terms, if any, as the Court thinks 
fit to impose 

(6) Subject to rules, the Coun may m any matter take the whole 
or any part of the evidence either viti voce or by interrogatories, or 
upon affidavit, or by commission 

(71 For the purpose of approving a composition or scheme by joint 
debtors the Court may, if a thinks fit, and on the report of the official 
assignee (hat it is expedient so to do, dispense with the public examina- 
tion of one of the joint debtors if he is unavoidably prevented from 
attending the examination by illness or absence abroad 

(S) For the purpose of this Act the^ [Court of the Judicial Com- 
mistioncr of Sind] shall have all ihe powers to punish tor contempt of 
Court which are possessed by the High Courts of Judicature at Fort 
William Madras and Bombay respectively 

91. Where two or more insolvency petitions are presented against 
the same debtor or against joint debtors, or 
where lOjnt debtors file separate petitions. 
Consolidation oJ pell {{,6 Court nuy consolidate the proceedings or 
any of them on such terms as the Court 
thinks fit 


t These word* ueie lubstituted for the words 'Chief Couit of Lower 
Duima* h>' 1 8 of the Insolvency (Amendnvenl) Act 1926 (IX of 1926) and 
the words ' Chief Court of Sind ’ ere to be subslitulrd for the words * Court 
of the Judicial Commissioner of Sind* when lie Sind Court (Supplemen 
tary) Act 1926 (XXXIV of t926) come ui force. 
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92. Where the petitioner does not proceed with due diligscc 

his petition, the Court may substtu 
Power to charge car- petitioner any other creditor to whom 
nage o petition debtor is indebted in the amount require 

this Act in the case of a petitioning crec 

93. If a debtor by or against whom an insoliency pennon 

Continuance of pro been presented dies, the proceedings in 

debtor** ^**''*^ niatter shall, unless the Court other 

orders, be continued as if he were aim 

The Court may, at any lime, for sufficient reason male 
order staying^ the proceedings under 
Power lo stay proceed insolvency petition, either altogether or 
a limited time, on such terms and subiecl 
such conditions as the Court thinks )usi 

95. Any creditor whose debt is sufficient to entitle hun to preK 

an insolvency petition against all the parts' 
Power to present pen in a nfm may present a petition agamsi » 
Uon against a partner one or more partners in the firm wnl'' 
including the others 

96. Where there are more respondents than one to a petition. il 

p.,..,.. . j Court may dismiss the petition as to one ' 

1 . 01 . 0 ' 

dent* only of the petition as against the other or oth< 

of them 

97. Where an order of adiudicaiton has been made on an insoh^w 

petition against or by one partner in a 
Separate insolvency pe any Other insolvency petition against or 
titions against partners a partner in the same firm shall be 
- , m or transferred to the Court m 

rst mentioned petition is in course of prosecution, and such Court ^ 
give such directions for consolidating (he proceedings under the petiW^t- 
as It thinks just 

98. (/) Where a partner m a firm is adjudged insolvent the 

may authorize the official assignee to 
Suita by official assignee tinue or commence and carry on any 5“'^ 
an nso vent s partners other proceeding m his name and that o 

, , insolvent’s partner, and any k, 

panner of the debt or demand to which the proceeding relates shall 

c, . Where application for authority to continue or co-nmen« 
has been made under subsection i{^ 
show ^PP^^catlon shall te given to the insolvent's partner aod he 
fli bis application the Court may, ,,.f 

Smief be shall receive his proper share of the proc«ds 
IndeTn R H be does not claim aVy benefit therefrom he shall be 

indemnified against costs in respect thereof as the Court directs 
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99. Any two ur muro pertunt, bein({ parincn, or any person 

carrylne on business under a pariiKrklilp 
l^orrrilinu' >'< ■■■•t niiitc, miy lake pr4>ci.cdlii»,a or be proceeded 

iieitlii)) iintiie ft| alnst under tills Act In iliu name of llio 

lUni 

I'rovldcd ilni In tliat case the Court iniy, on application by any 
person inicrcsad, order tin. names of iho pcrMjns wlio arc parlncrs In 
llie lirm, or ibe nnine of tliu person cirrylni; on busincsi under a partner* 
ship n'linc, to be dlscbsed in such manner and vcrlllcj on oatli or 
oilicrwisc, as llic Court nny dircu 

(J) In llio case of a iiiin In wliicli one pirtner Is an Infant, an 
ndjudicuilon order may lx. made aciliisi the lirni oilar titan the Infant 
partner 

100. Ifl A warrant of arrest Issued by ibe Court imy bo executed 

in tile Slim, manner and sub|cci to the same 
Wnriniita (I liiialvenry conJIliona as o warrini of arrest issued under 
Coiiiii the Code, of Criminal I’roccjure I8DH may 

be executed 

{ 2 ) A wiirnni to scUc uny pin of the property of an Insolvent, 
Issued by the Court under seeiloii M> siihsceilin (/) shall be In Iho 
(cirin prescribed, and secUmu 77 (.'l 7li h2 hi Kt and 102 of the 
said 'Code shall so fur ns may be apply to the excctitlon if such warrant 

( f) A scareli wnrnini Ihsued by ilie Court under iccilon ^ii sub- 
section (d) may be executed in tlie same manner and subject tu the 
same conditions as a search warrant for pnpcriy supposed to be snlcn 
may be exceiiied under the said Code 


I'AKT Vtl 
Limitation 

lOl. Tito period 'f limitation for an appeal from any act or 
decision <f ilic «lllclal assipnee or from an 
1 tii.limlori el «PI.S«1. “f**" "•’'le hy itn i Ulcer of the Court 

empowered under section 0 shall he laenty 
days from the date of such act decision or order as the case may be 


I‘AUT vm 

I'l HAITIIS 

102 An undlschar|,ed Insclscni obtalnlnj; credit tu the cxienl^ 
tifiy rupees cr upwards from any per 
Ut, liiil Aiyr.l iii«oUnii without lnrorinin{> such person that he I 
el talrOiiit undlsciuricd invUent shall, rn een\ 

by a Maclstraic, be punishable vslib im 


do 
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92. Where the petitioner does not proceed with due diligence on 
his petmon, the Court may substitute as 
Power to charge car petitioner any other creditor to whom the 
riage of petition debtor IS indebted in the amount required by 

this Act in the case ol a petitioning creditor 

93 If a debtor by or against whom an insolvency petition has 
Continuance of pro ^^en presented dies, the proceedings m the 

ceedmgs on death of matter Shall unless the Court otherwise 
debtor orders be continued as if he were alive 

94. The Court may, at any time for sufficient reason make an 

order staymg the proeeedings under an 
Power to stay proceed insolvency petition, either altogether or for 
mgs a limited time, on such terms and subject to 

such coodfiions as the Court thinks just 

95, Any creditor whose debt is sufficient to entitle him to present 

an insolvency peiition against all the partners 
Power to present peti <n a nrm may present a petition against any 
tion against a paitnet one Or more partners m the firm without 
including the others 

96* Where there are more respondents than one to a petition, the 
Court may dismiss the petition as to one or 
Power to dismisj peti more o! them without prejudice to the effect 
dems**onl!;‘ of 'he petition as against the other or others ' 

of them 

97. Where an order of adjudication has been made on an insolvency 

petition against or by one partner m a Brm 
Separate insolvency pe any Other insolvency pennon against or by 
ticions against partners a partner in the same firm shall be presented 
in or transferred to the Court m which the 
first mentioned petition is m course of prosecution , and such Court may 
give such directions for cor^ohdaling the proceedings under the petitions 
as it thinks just 

98. (/) Where a partner in a firm is adjudged insolvent the Court 

may authorize the official assignee to con- 
sults by official ass gnee onue or commence and carry on any suit or 
and Insolvent s partners other pr^iceeding in his name and that of the 

insolvent s partner and any release by the 
partner of the debt or demand to which the proceeding relates shall b« 
void 

(2) Where application for authority to continue of commence any 
suit or other proceeding has been made under sub section (/) nonce 
of the application shall te given to the insolvent’s partner and he may 
show cause against it and on tus application the Court may, if it thmks 
fit direct that he shall receive his proper share of the proceeds ol me 
proceeding and if he does not claim any benefit therefrom he shall be 
indemnified against costs in respect thereof as the Court directs 
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99. (J) Any two or more persons being partners or any person 
carrying on business unJer a partnership 
Ptoceedinga in part name may take proceedings or be proceeded 
neiship name against under this Act in the name ol the 

firm 

Provided that in that case the Court may on application by any 
person interested order the names ol the persons who are partners in 
the firm or the name of the person carrying 00 business under a partner- 
ship name to be disclos''d in such manner and verified on oath or 
otherwise as the Court may direct 

(2) In the case of a firm m which one partner is an infant an 
adjudication order may be made against the firm other than the infant 
panner 

100. (fl A warrant of arrest issued by the Court may be executed 
m the same manner and subject to the same 
Warrants of Insolvency conditions as a warrant of arrest issued under 
Courts the Code of Criminal Procedure 1893 may 

be executed 

(2) A warrant to seize any part of the property 0 / an insolvent, 
issued by the Court under section 59 $ub section (/) shall be in the 
form prescribed and sections 77 (2) 79 82 63 84 and 102 ot the 
said 'Code shall so far as may be apply to the execution of such uarrani 

(J) A search warrant issued by the Court under section 59, sub- 
section (2), may be executed m the same manner and subject to the 
same conditions as a search warrant for property supposed to be stolen 
may be executed under the said Code 


PART vn 

Limitation 

101. The period of limitation for an appeal from any act or 
decision of the official assignee or from an 
Limitation of appeals o^dcr made by an officer of the Court 
empowered under section 6 shall be twenty 
days from the date of such act deasion of order, as the case may be 


PART VIII 
Pewalties 

102 An undischarged insolvent obtaining credit to the extent of 
fifty rupees or upwards from any person 
Und*»aiat8fd insolvent Without informing such person that he is 
obtaining credit undischarged insolvent shall, on com 

by a Magistnte, be punishable with 
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meat for a term ^^hich may extend to six months, or «iih fine, or 
uith both 

Puttishmeai of insol 103. Any person adjudged insohent 
{ot c«l&in offences who — 

{a) fraudulently with the intent to conceal the state of tus affairs 
or to defeat the objects of this Act, 

(0 has destrojed or otherwise wilfully presented or purposely 
withheld the production of any books, paper or writing 
relating to such of his affairs as are subject to imestiga- 
tion under thi'i Act, or 

(u) has kept or caused to be kept false books, or 
(ui) has made 'alse entries m or withheld entries from, or 
Wilfully altered or falsified, any book, paper or wnting 
relating to such of his affairs as are subject to iniestiga* 
non under this Act, or 

(b) fraudulently with intent to dimmish the sum to be divided 

amongst his creditors or of giving an undue preference to 
any cl the said crediiore, 

(i) has discharged or concealed any debt due to or from him, or 
(iO has made away with charged, mortgaged or concealed any 
part of tus property of what kmd soever, . 

shall on conviction be punishable with imprisonment for a term which 
may extend to two years 

’ [103A. (/) Where a debtor is adjudged 
Duqualificatioiw of m Of readjuiged insolvent under this Act, he 
solvent shall, subject to the provisions of this section, 

be disqualified from — 

(u) being appointed or acting as a Magistrate, 

(f>) being elected to any office of any local authonty where tbe 
appointment to such office is by ele*uon, or holding or 
exercising an> such office to which no salary is attached, 
and 

(c) being elected or sitting or voting as a member of an> local 

authonty 

(2) The disqualifications which an insohent is subject to under this 
section shall be removed, and shall cease if — 

{a) the order of adjudication is annulled under sub-section (I) of 
section 21. or 

(b) he obtains from tbe Court an order of discharge, whether 
absolute or conditional, with a ceruflcate that his insolvency 
was caused by misfortune without any misconduct on his 
part 

(j) The Court may grant or refuse such ceruflcate as it thinks fit 1 


1 Thi* section inserted br * 2 of the Presidency tov.ns Insoheney 

(Amendment) Act |920 (XI of 1920) 
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Provided that nothing to this section shall permit the modihcatioa 
of the provisions of this Act relating to the discharge of the insolvent 
(2) The Court may at any time, if it thinks ht, revoke an order 
for the summary administration of an insolvent s estate 


PART X 

Special Provisions 

107* No insolvency petition shall be 
Exemption of eorpo presented against any corporation or againsr 
ration etc irom insol " ' , . 

vency proceedings association or company registered under 

any enactment lor the time being m force 

108. (f) Any creditor of a deceased debtor whose debt would 

have been sufficient to support an insolvency 
Administration m m Petition against the debtor, had he been alive, 
solvency of estate of may present to the Court within the limits- 
person dying insolvent of whose ordinary original civil jurisdiction 
the debtor resided or carried on business 
for the greater part of the six months immediately prior to his decease, 
a petition in the prescribed form praying for an order for the adminis> 
tration of the estate of the deceased debtor under this Act 

(2) Upon the prescribed notice being given to the legal representa- 
tive of the deceased debtor the Court may, upon proof of the petitioner s 
debt unless the Court is satisfied that there is a reasonable probability 
that the estate will be sufficient for the payment of the debts owing 
by the deceased, make an order for the administration in insolvency ol 
the deceased debtor s estate, or may upon cause shown dismiss the 
petition with or without costs 

(J) A petition (or administration under this section shall not be 
presented to the Court after proceedings have been commenced m any 
Court of justice for the administration of the deceased debtor s estate . 
but that Court may in that case, on proof that the estate is insufficient 
to pay Us debts transfer the proceedings to the Court exercising juris- 
diction in insohency under this Act, and thereujjon the last mentioned 
Court may make an order for the administration of the estate of the 
deceased debtor and the like consequences shall ensue as under an 
admimstraijon order made on the petition ol a creditor 

109. (I) Upon an order being made for the administration of a 

deceased debtors estate under section 103 
Vfsiing of estate and the property of the debtor shall vest in the 
mode of administraixon official assignee of the Court, and he shall 
forthwith proceed to realize and distribute the 
same in accordance with the provisions of this Aci 

(2) With the modification hereinafter mentioned, all ihe provisions 
of Part in relating to the administration of the property ol an insolvent. 
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shall 50 far as the same are applicable apply to the case of such 
administration order m liKe manner as to an order of adjudication Under 
this Act 

(J) In the administration of the property of the deceased debtor 
under an order of administration the official assignee shall have regard 
to any claims by the legal representative of the deceased debtor to 
pajTnenf of the proper /uperal and testamentary expenses incurred bv 
him in and about the debtor s estate and those claims shall be deemed 
a preferential debt under th“ order and be payable m full out of the 
debtor s estate m priority tc all other debts 

(4) If on the admmistraiion of a deceased debtor s estate any 
surplus remains in the hands of the official assignee after payment m 
full of all the debts due from the debtor together with the costs of the 
administration and interest S' provided by this Act m case of insolvency 
such surplus shall be paid o\er to the legal representative of the deceased 
debtor s estate or dealt with in such other manner as may be prescribed 

110 . If) After notice of the presentation of a petition under 

section 108 no payment or transfer of pro 
Psymenu ot twnsfer p«ny made by the legal representative shall 
by legal repiesentativea operate as a discharge to him as betvveen 
himself and the official assignee 

(2) Save as aforesaid nothing in section 108 or section 109 or this 
section shall invalidate any payment made or act or thing done in good 
faitfi by the legal representative or by a Oismi.t Judge acting under the 
“povers conferred on him by section 84 of the Administrator General s 
Act 1874 before the dace of the order for administration 

111 . The provisions of sections 108 109 and 110 shall not 

apply to any case in which probate or letters 
Saving of }uri<dic'ion of administration to the estate of a dedeased 
^f Administrator General debtor have been granted to an Administrator 
General 


PART XI 
Rules 

112 <f) The Courts having jurisdiction under this Act may from 
time to time make rulesi for carrying into 
effect the objects of this Act 
(2) fn particular and without prejudice to the generality of the fore 
going power such rules may provide for and regulate — 

(a) the fees and peicentages to be charged under this Act and 


Rules 


different pi 


For rules by the High Courts 


Hit.b Court Rult 


id Order! 
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chs nincr ;■» va— e jra jo fc< cvtlc^ t4 ir4 

icw\\.s<4 fir •rj 4cc».-ct t‘‘ij jr* to t< pai, 

(^) [*•« }a\sv~^5t u‘-£t*^ cf4«cl> or ci„ic'i«h. of u> 

cUuTvJ UtvjJcc^s, ^4U•lc« izd ct‘“er app^riior^ t.> 

^^4 CiU es if fa 4sb oTs uhst'-cr ajjaj v4 «J lasoJiTtat 
u"4'f {*• > If 4“> f -r~^r <ajc*~4at, ac4 t*'e app u ii 
if pfec««i» cl JJi nvc»-~cat, 

( V t‘‘« pn\xc4ivs '■f !'•« c*'^vi*l i>-ucc« h xil^oA pos*cs*.i-a of 
ml reohna^ x'lf e» «es of 
(-) t^e rtno-'crat i ixf i*>e cr-s^il £>«:^ce 
If) tfio rcvcip s pa^-r: cr ^ i-J avCii.s's of t‘*c c:^wul *"« 

(/) {“•< 40 jU if i^CoVR'i of tffi o:r».ii 4s*l'“S4, 

Ul t‘'a pj'acct if t\, rcc'o'icricin of t^e coh,^! a'»-,»Cve of 
t*'s cvii s Jurjjts arj exp'^'fs of h s c jbli>*irs"t, xzd 
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(s) the distribution of Mkork between the official assignee and his 
deput) or deputies 1 

113 Rules made under the provisions of this Part shall be 
subject in the case of the High Court of 
5an tion to rules Judicature at Fort William in Bengal to the 

previous sanction of the Governor General m 
Council and in the case of any other Court of the Local Government 
114* Rules so made and sanctioned shall be published m the 
Gazette of India or in the local official Gazette 
Publication of rules as the case nuy be and shall thereupon 
have the same force and effect with regard 
to proceedings under this Act in the Court which made them as if they 
had been enacted in this Act 


PART XII 
SOPPLEMEVTAL 

115 (f) Every transfer mortgage assignment power-of attorney 
proxy paper cerithcate affidavit bond or 
other proceedings instrument or writing 
Exempt on from duty whatsoever before or under any order of the 

Sii0*^Act * Court and any copy thereof shall be exempt 

from payment of any stamp or other duty 
whatsoever 

(2) No stamp-duty or fee shall be chargeable for any application 
made by the official assignee to the Court under this Act or for the 
drawing and issuing of any order made by the Court on such application 

116 </) A copy of the official Gazette 

The Gazelle to be containing any notce inserted in pursuance 

evidence of ihis Act shall be ev dence of the Facts 

stated in the notice 

i2] A copy of the official Gazette containing any notice of an order 
of adjudicat on shall be conclusive evidence of the order having been 
duly made and of its date 

1 17 Any affidavit may be used in a 
Swear ng of affidavits Courl having jurisdiction under this Act if it 

IS sworn — 

(al m Bril sh Ind a before — 

(1) any Court or Magistrate or 

(ill any officer or other person appoirted to administer oaths 
under the Code of Civil Procedure 1908 


t Cl ($J has been added by Act X of 1930 (which received the G G s 
assent on 20ih March 1930 
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{b) m England, before any person authorized to administer oaths 
in His Majesty’s High Court of Justice, or m the Court 
of Chancery of the County Palatine of Lancaster, or before 
any Registrar of a Bankruptcy Court, or before 
any officer of a Bankruptcy Court authorized in uriting m 
that behalf by the Judge of the Court or before a Justice 
of the Peace for the county or place where it Is sworn , 

(c) in Scotland or m Ireland, before a Judge Ordinary, Magistrate 

or Justice of the Peace, and, 

(d) in any other place, before a Magistrate or Justice of the Peace 

or other person qualified to administer oaths in that place 
(he being certified to be a Magistrate or Justice of the 
Peace or qualified as aforesaid, by a British Almister or 
British Consul or British Political Agent or by a notary 
public) 

118. (/) No proceeding m insolvency shall be invalidated by any 

formal defect or by any irregularity unless 
Formal defect not to the Court before which an objection is made 
invalidate proceedings to the proceeding 18 of Opinion that substantial 
injustice has been caused by the defect or 
irregularity and that the injustice cannot be remedied by any order of 
that Court 

(2) No defect or irregularity m the appointment of an official assignee 
or member of a committee of inspection shall vitiate any act done by 
him in good faith 

119. ^here an insolvent is a trustee within the Indian Trustee 

Act, 1866, section 35 of that Act shalf have 
Application of Trustee as to authorize the appointment of 

Act to insolvency of a new trustee in substitution for the insolvent 
trustee (whether voluntarily resigning or not), if it 

appears expedient to do so, and all provisions 
of that Act and of any other Act relative thereto, shall have effect 
accordingly 

120. Save as herein provided, the provisions of this Act relating 

to the remedies against the property of a 
Certain provisions to debtor, the priorities of debts, the effect of 
bind the Crown a compositfoa or scheme of arrangement, and 

the effect of a discharge shall bind the Crown 

121. Nothing in this Act, or m any transfer of jurisdiction effected 

thereby, shall take away or affect any right 
Saving for existing of audience that any person may have had 
i/ghts of eudience }mmediate}y bctore the commencement ol this 

Act, or shall be deemed to confer such right 
in insolvency matters on any person who had not a right of audience 
before the Courts for the Relief of Insolvent Debtors 
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122. Where the official assignee has under his control any dividend 

ubich has remained unclaimed for fifteen years 
from the date of declaration or such less 
Lapse and ‘o period as may be prescribed he shall pay 

wT'dirdend* ° account and credit of the 

Government of India unless the Court other- 
wise directs 

123. Any person claiming to be entitled to any monies paid to 

the amount and credit of the Government of 
Claims to monies ^^dia under section 122 may apply to the 

dited 10 Government Court for an order for payment to him of 
under section 122 (he same and the Court if satisfied that the 

person claiming is entitled shall make an 
order for payment to him of the sum due 

Provided that before making an order for the payment of a sum 
which has been earned to the account and credit of the Government of 
India the Court shall vause a nonce to be served on such officer as 
the Governor General in Council may appoint m this behalf calling on 
the officer to show cause wiihtn one month from the date of the service 
of the notice why the order should not be made 


124. (f) No person shall as against the official assignee, be 

entitled to withhold possession of the books 
4ieee»$ to insoUant* of accounts belonging to the insolvent or to 
set up any lien thereon 

(2) Any creditor of the insolvent may $ub)ect to the control of the 
Court and on payment o' such fee, if any, as may be prescribed, 
inspect at all reasonable times personally or by agent, any such books 
in the possession of the official assignee 

125. Such fees ind percentages shall be charged for and m 

_ respect of proceedings under this Act as may 

F«s and percenuse. prescribed 

126. All Courts having jurisdiction under this Act shall make 

such orders and do such things as may be 
Court* to be auxiliary necessary to give effect to section 118 of the 
to each other Bankruptcy Act. 1883, and to section 50^ of 

tHe Provincial Insolvency Act, 1907 

127. 2(f) 

(2) • • • The proceedings under an insolvency petition under 
the Indian Insolvency Act 18-18 pending at 
Saving the commencement of this Act shall, except 

so far as any provisions of this Act is 


1 Now sec 77 of Aci V of 1920 

2 Section 127 sub section (/{ and the Vvoidi Nolvvilhslanding the 
effected by ihi* Act m »ub-»cction (2) were repealed by » 3 

of the Repealing and Amending Act 1914 (X of 1914) 
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monins the meeting including all disbursements Provided that the 
official assignee may require such further sum to be deposited as in his 
opinion shall be sufficient to cover the costs and expenses of the meeting 
8 The official assignee shall be the 

airman chairman of any meeting 

9 A creditor shall not be entitled to vote at a meeting unless he 

has duly proved a debt provable in insolvency 
Right to xete to be due to him from the insolvent and 

the proof has been duly lodged one clear 
day before the time appointed for the meeting 

10 A creditor shall not vote at any such meeting in respect of 
No %ote m teapect of any unliquidated or contingent debt or any 

certain debts debt the value of wh ch is not ascertained 

11 For the purpose of voting a secured creditor shall unless he 

surrenders his security state m his proof 
Secured crcdiiar the particulars of his security the date when 

li was given and the value at which he 
assesses it and shall be entitled to vote only m respect of the balance 
if any due to him after deducting the value of his security If he votes 
in respect of his whole debt he shall be deemed to have surrendered 
his security unless the Coun on application is satisfied that the omission 
to value the security has arisen from inadvertence 

12 Where a creditor seeks to prove in respect of a bill of exchange, 

promissory note or other negotiable instru* 
Proof m respect of f”*"' security on which the insolvent is 

negouable mstrumenu liable such bill of exchange note instrument 

or security must subject to any special order 
of the Court made to the contrary be produced to the official assignee 
before the proof can be admitted fo voting 

13 It shall be competent to i''e official assignee within twenty- 

eight days after a proof estimating the value 
Power to require cre 0* ® Security has been made use of in voting 

d tor lo give up cecurity at any meeting to require the creditor to 

give up the security lor the benefit ol the 
creditors generally on payment of the value so estimated 

14 If one partner in fl hrm is adjudged insolvent any creditor to 

xrhom that partner is indebted jointly with the 
Proof by partner 0***®’’ partners m the firm or any of them 

may prove his debt for the purpose of voting 
at any meeting of creditors and shall be entitled to vote thereat 

15 The official assignee shall have power to admit or reject a 

proof for the purpose of voting but his 

Po>,„ ot oUcl .. dtemm Shan be subiact lo appeal lo the 

signee lo admit or reject Court If he js m doubt whether the proof 

proof of a creditor should be admitted c* rejected 

he shall mark the proof as objected to, 
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shall allow the creditor to vote, subject to the vote being declared invalid 
in the event of the objection being sustained 

16 A creditor may vote either in person 
or by proxy 

17 Every instrument of proxy shall be 

Instrument of proxy fhe prescribed form and shall be issued 

by the official assignee 

18 A creditor may give a general proxy to his attorney or to his 
manager or clerk, or any other person in his 
General proxy regular employment In such case the 

instrument of proxy shall state the relation 
in which the person to act thereunder stands to the creditor 

19 A proxy shall not be used unless^it 
IS deposited with the official assignee one 
clear day before the time appointed for the 
meeting at which it is to be used 

20 A creditor may appoint the official 
assignee to act as his proxy 

21 The official assignee may adjourn 
the meeting from time to time and from place 
to place, and no notice of the adjournment 
shall be necessary 

22 The official assignee shall draw up 
a minute of the proceedings at the meeting 
and shall sign the same 


Proxy to be deposited 
one day before date of 
meeting 

Official assignee as 
proxy 


Adjournment of meet 
mg 


Minute of proceedings 


THE SECOND SCHEDULE 
{See section 48 ) 

Proof op Debts 
Proofs in ordinary cases 

1 Every creditor shall lodge the proof 
Time for lodging proof of his debt as soon as may be after the 
Tm^MTig ifl an wfiw tA afffcriiAiiV/w* 

2 A proof may be lodged by delivering or sending by post in a 

MoJc of lodgmg p.oot >'»" » >'■= »“'■»> ““S““ 

affidavit verifying the debt 

3 The affidavit may be made by the creditor himself or by some 

person authorized by or on behalf of the 
Authority to make creditor It made by a person so authorized 
affidavit It shall state his authority and means of 

knowledge 



Arp G 3 THE PRESIDENCY TOWNS INSOLVENCY YCT 637- 

4 The affidavit shall coatam or refer to a statement of account 
showing the particulars of the debt, and shall 
Contenu of affidavit specify the \ouchers, if any, by which the 
same can be substantiated The official 
assignee may at any time call for the production of the vouchers 

5 The affidavit shall state whether the 
creditor is or Is not a secured creditor 

6 A creditor shall bear the cost of 
proving his debt unless the Court otherwise 
specially orders 

7 Every creditor who has lodged a proof 
shall be entitled to see and examine the 
proofs of other creditors at all reasonable 
tunes 

8 A creditor in lodging his proofs shall deduct from his debt all 
trade discounts, but he shall not be com- 
pelled to deduct any discount not exceeding 
Deducuon to be made centum on the net amount of his 

■om proof claim, which he may have agreed to allow 

(or payment m cash 

Proof by secured credtiors 

9 If a secured creditor realizes his 
security, he may prove for the balance due to 
turn, after deducting the net amount realized 

10 If a secured creditor surrenders his 
security to the official assignee for the general 
beneOt of the creditors, he may prove for his 
whole debt 

11 If a secured creditor does not either realize or surrender hiS 

security, he shall, before ranking for dividend, 
Proof iQ other carea *13*® **** particulars of hiS 

security, the date when it was given and the 
value at which he assesses it, and shall be entitled to receive a dividend 
only m respect of the balance due to him after deducting the value so 
assessed 

12 (;) Where a secunty is so valued the official assignee may 

at any time redeem it on payment to the 
Valuation of secunty creditor of the assessed value 

(2) If the official assignee is dissatisfied with the value at which 
a security is assessed, he may require that the property comprised in 
any security so valued be oflered for sale at such times and on such 
terms and conditions as may be agreed on between the creditor and 
the official assignee or as, 10 default of agreement, the Court may 


Proof where secunty 
realued 


Proof where security is 
surrendered 


Affidavit to state if ere 
ditor holds secunty 


Cost of pronne debts 


Right to see and ex 
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direct If the sale js by public auctioa, the creditor, or the official 
assignee on behalf of the estate, may bid or purchase 

Provided that the creditor may at any time, by notice m writing, 
require the official assignee to elect whethei' he will or will not exercise 
his power of redeeming the security or requiring it to be realized, and 
if the official assignee does not, Within six months after receiving the 
notice, Signify in writing to the creditor his election to exercise the 
power he shall not be entitled to exercise it, and the equity of redemp- 
tion, or any other interest in the property comprised m the security 
which IS vested m the official assignee, shall vest in the creditor, and 
the amount of his debt shall be reduced by the amount at which the 
security has been valued 

13 Where a creditor has so valued his security, he may at any 

time amend the valuation and proof on show- 
Amendment of valua ing to the satisfaction of the official assignee 
t'on Of the Court, that the valuation and proof 

were made bona fide on a mistaken estimate, 
or that the security has diminished or increased m value since its 
previous valuation but every such amendment shall be made at the 
cost of the creditor, and upon such terms as the Court shall order, 
unless the official assignee shall allow the amendment without apphca* 
tion to the Court 

14 Where a valuation has been amended in accordance with the 

foregoing rule, the creditor shall forthwith 
Refund of excesi te repay^ ahy surplus dividend which he has 
ceived received in excess of that to which he would 

have been entitled on the amended valuation, 
or, as (he case may be, shall be entitled to be paid out of any money 
for the time being available for dividend any dividend or share of 
dividend which he has failed to receive by reason of the inaccuracy of 
the original valuation, before that money is made applicable to the pay- 
ment of any future dividend, but he shall not be entitled to disturb the 
distribution of any dividend dechred before the date of the amendment 

15 If a creditor after having valued his security subsequently 
realizes it, or if it is realized under the pro- 
visions of rule 12, the net amount realized 
shall be substituted for the amount of any 
faluatfoit previously made by the creditor and 
shell be treated In all respects as an amended 
valuation made by the creditor 

16 If a secured creditor does not 
comply with the foregoing rules, he shall be 
excluded from all share in any dividend 
provisions of rule 12, a creditor shall in no 
case receive more than sixteen annas in the 
rupee and interest as provided by this Act 


Amendment where ae 
curay suhsequenlly rea 
lized 


Exclusion from ghat 
in^ m dividend 

17 Subject to the 
Limit of receipt 
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Taking Accounts of Property Mortgaged and of the Sale thereof 

18 Upon application by any person claiming to be a mortgagee 
of any part of the insolvent’s real or lease- 
inquiry into mortgage hold estate and whether such mortgage is by 
deed or otherwise, and whether the same is 
of a legal or equitable nature, or upon appli- 
cation by the official assignee with the consent of such person claiming 
to be a mortgagee as aforesaid the Court shall proceed to inquire whether 
such person is such mortgagee and for what consideration and under 
«hat circumstances and if it is found that such person is such mort- 
gagee and if no sufficient obiection appears to the title of such person 
to the sum claimed by him under such mortgage the Court shall direct 
such accounts and inquiries to be taken as may be necessary for ascer- 
taining the principal interest and costs due upon such mortgage, and 
of the rents and profits or dividends interest or other proceeds received 
by such per'on or by any other person by his order or for his use in 
case he has been in possession of the properly over which the mort-' 
gage extends or any part thereof and the Court if satisfied that there 
ought to be a sale shall direct notice 10 be given m such newspapers 
as the Court thinks fit when and where and by whom and in what 
way the said premises or property or the interest therein so mortgaged, 
are to be sold and chat such sale b« made accordingly, and that the 
official assignee (unless it is otherwise ordered) shall have the conduct 
of such sale but it shall not be imperative on any such mortgagee to 
tsake such application At any such sale the mortgagee may bid and 
purchase 

Id All proper parties shall jom in the 
Conveyance conveyance to the purchaser, as the Court 

directs 

20 The monies to arise from si'ch sale shall be applied in the 

first place, m payment of the costs, charges 
Proceeds of *ale 3nd expenses of and occasioned by the 

application to the Court, and of such sale and 
the commission (if any) of the oBicial assignee, and in the next place m 
payment and satisfaction so far as the same extend, of what shall be 
found due to such mortgagee for principal interest and costs, and the 
surplus of the sale monies (if any) shall then be paid to the official 
assignee But if the monies to arise from such sale are insufficient to 
pay and satisfy what is so found due to such mortgagee, then he shall 
be entitled to prove as a creditor for such deficiency, and receive dividends 
thereon rateably with the other creditors, but so as not to disturb any 
dividend then already declared 

21 For the better taking of such inquiries and accounts, and making 

a title to the purchaser all parties may be 
Proceeding$ on in examined by the Court upon interrogatories 
quiry or Otherwise as the Court thinks fit, and sh 

produce before the Court upon oath all < 
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papers, books and writings in their respective custody or power relating, 
to the estate or effects of the insoivent as the Court directs 

Periodical payments 

22 When any rent or other payment falls due at stated periods, and. 

the order of adjudication is made at any 
Periodical payments time Other than one of those periods, the 
person entitled to the rent or payment may 
prove for a proportionate part thereof up to the date of the order as if 
the rent or payment grew due from day (0 day 

Interest 

23 (f) On any debt or sum certain whereon interest is not reserved 

or agreed for, and which is overdue when the 
Interest debtor is adjudged an insolvent and which is 

provable under this Act, the creditor may 
prove for interest at a rate not exceeding six per centum per annum— 

(a) if the debt or sum is payable by virtue of a written instalment 

at a certain time from the time when such debt or sum 
was payable to the date of such adjudication or, 

(b) if the debt or sum is payable otherwise, from the time when 

a demand m writing has been made giving the debtor notice 
that interest will be claimed from the date of the demand 
until the time of payment to the date of such adjudication 

(2) Where a debt which has been pro\ed in insolvency includes 
interest or any pecuniary consideration m lieu of interest the interest 
or consideration shall for the purposes of dividend, be calculated at a 
rate not exceeding six per centum per annum, without prejudice to the 
right of a creditor to receive out of the debtor s estate any higher rate 
of interest to which he may be entitled after all the debts proved have 
been paid in full 

Debt pa}able at a lutare time 

24 A creditor may prove for a debt not payable when the debtor 

IS adjudged an insolvent as if it were payable 
Debt payable in fu presently and may receive dividends equally 
ture with the other creditors, deducting therefrom 

only a rebate of interest at the rate of six 
per centum per annum computed from the declaration of a dividend to 
the time when the debt would have heoorae payable, according to the 
terms on which it was contracted 

Admission or re/eetion of proofs 

25 The official assignee shall examine every proof and the grounds 

of the debt, and in writing admit or reject 
Adm ssion or rejection whole Of in part, or require further 

of prewf evidence in support of it If he rejects a 

proof he shall state in writing to the creditor 
the grounds of the rejection 
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26. ihe oPicial assignee thinks that a proof has been improperly 

admitted, the Court may, on the application 
Court maj expunge q| ,jjg officaj assignee, after notice to the 

celled creditor who made the proof, expunge the 

proof or reduce its amount 

27. The Court may also expunge or reduce a proof upon the appli- 

cation of a creditor if the official assignee 
Power ior Court to ex declines to interfere in the matter or in the 

punpe or reduce proof case Of a Composition or a scheme upon the 

application of the insolvent 


[THE THIRD SCHEDUI.E — Enactment repealed] Repeated by see J 
and Sch U of the Rcpcafing and Amending /let !9I4 (X of 1914) 


appendix h. 

The Bankruptcy Act, 1914, 

As amended by Bankruptcy (Amended) Act, 1926* 
An Act to conso/idafe the Law rdlafin^ to Bankruptcy llOih Aug 1914 ] 
PART I 

Proceedings from Act op Bankruptcy to discharge 
^efs of Bankruptcy 

1. (1) A debtor commits an act of 
Act* of bankiupicy bankruptcy in each of the following cases — 
tfl) II in England or elsewheie he makes a conveyance or assign- 
ment of his property to a trustee or trustees for the benefit 
of his creditors generally 

(h) If in England or elsewhere he makes a fraudulent conveyance, 
gift delivery, or transfer of his property, or of any part 
thereof , 

(c) If m England or elsewhere he makes any conveyance or transfer 
of his property or any part thereof, or creates any charge 
thereon which would under this or any other Act be void 
as a fraudulent preference if he were adjudged bankrupt, 

Id) 11 with intent to defeat or delay his cieditors he does any 
of the following things, namely, departs out of England, 
or being out of England remains out of England, or departs 


• Altetaiions and addiUona made by ihe Act of 1926 ate printed in 
square brackets 


41 
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from his dwelling house, or otherwise absents himself, 
or begins to keep house, 

<e) If execution against him has been levied by seizure of his 
goods under process m an action y} any Court, or in any 
civil proceeding m the High Court, and the goods have 
been either sold or held by the sheriff for twenty-one days, 
Provided that, where an interpleader summons has been 
taken out in regard to the goods seized, the time elapsing 
between that date at which such summons is taken out 
and the date at which the proceedings on such summons are 
finally disposed of, settled, or abandoned, shall not be taken 
into account in calculating such period of twenty-one days, 

(/) If he files in the Court a declaration of his inability to pay 
his debts or presents a bankruptcy petition against himself, 

(g) If a creditor has obtained a final judgment or final order against 

him for any amount, and, execution thereon not having been 
stayed, has served on him m England, or, by leave of the 
Court, elsewhere, a bankruptcy notice under this Act, and 
he does not, wichm seven days after service of the notice, 
in case the service is effected m England, and in case the 
service is effected elsewhere, then withm the time linuted 
m that behalf by the order giving leave to effect the service 
either comply with the requirements of the nonce or satisfy 
the Court that he has a couoter*claim, set off or cross demand 
which equals or exceeds the amount of the judgment debt 
or sum ordered to be paid, and which he could not set up 
in the action in which the judgment was obtained, or the 
proceedings m which the order was obtained 

For the purposes of this paragraph and of section two 
of this Act, any person who is, for the time being, entitled 
to enforce a final judgment or final order, shall be deemed 
to be a creditor who has obtained a final judgment or final 
order 

(h) If the debtor gives notice lo any of his cred tors that he has 

suspended, or that he 1$ about to suspend, payment of his 
debts 

(2) In this Act, the expression "a debtor” unless the context other* 

at the time when any act of bankruptcy was done or suffered by him— 

(a) was personally present m England , or 

(b) ordinarily resided or had a place of residence in England, or 

(c) was carrying on business in England, personally, or by means 

of an agent or manager, or 

(d) was a member of a firm or partnership which carried on busl- 

ne^'S in England 
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2 . A bankruptcy nonce under this Act shall be in the prescribed 
form, and shall require the debtor to pay the 
Bankruptcy notices. judgment debt Of sum ordered to be paid in 
accordance with the terms of the judgment or 
order, or to secure or compound for n to the satisfaction of the creditor, 
or the Court, and shall state the consequences of non-compliance with the 
nonce, and shall be ser>ed in the prescribed manner 
Provided that a bankruptcy notice — 

(1) may specify an agent to act on behalf of the creditor in respect 
of any payment or other thing required by the notice to be 
made to, or done to the sansfacticn of, the creditor, 

(11) shall not be invalidated by reason only that the sum specified 
in the notice as the amount due exceeds the amount actually 
due, unless the debtor within the time allowed for payment 
gives notice to the creditor that he dispu'es the validity of 
the notice on the ground of such mis statement but, if the 
debtor does not give such notice, he shall be deemed to have 
complied uith the bankruptcy notice if within the time 
allowed he takes such steps as would have constituted a 
compliance with the notice had the actual amount due been 
correctly specified therein 

Receiving Order 

conditions herein-afier specified if a debtor 
commits an act of bankruptcy the Court may 
on a bankruptcy petition being presented 
either by a creditor or by the debtor, make 
an order, in this Act called a receiving order, 
for the protection of the estate 

4 . <f) A creditor shall not be entitled to 
present a bankruptcy petition against a 
debtor unless— 

(a) the debt owing by the debtor to the petitioning creditor, or. 
if two or more creditors join in the petition the aggregate 
amount of debts owing to the several petitioning creditors 
amounts to fifty pounds and 

lb) the debt is liquidated sum payable either immediately or at 
some certain future tune, and 

(c} the act of bankruptcy on which the petition is grounded has 
occurred within three months before the presentation of the 
petition, and 

<d) the debtor is domiciled in England or within a jear before the 
date of the presentation of the petition has ordinarily resided 
or had a dwelling house or place of business in England 
or (except m (he case 0/ a person dom’oiled in Scotland or 
Ireland or a hrm or partnership having its principal place of 


3 , Subiect to the 


JuiitdicCion to make 
receiving order 


^ndiUoni on which 
creditor may petition 
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business in Scotland Ireland) has carried on business in 

England, personal!/ or by means of an agent or manager, or 

(except as aforesaid) is or within the said period has been 
a member of a firm or partnership of persons v.hich has 
earned on business in England by means of a partner or 
parmers, or an agent or manager, 

nor, where a deed of arrangement has been executed, shall a creditor 

be entitled to present a bankruptcy petition founded on the execution 

of the deed, or on any other act committed by the debtor m the course 
or for the purpose of the proceedings preliminary to the execution of 
the deed, in cases where he is prohibited from so doing by the law 
for the time being m force relating to deeds of arrangement 

(2) If the petitioning creditor is a secured creditor, he must m his 
petition either state that he is willing to gne up his security for the 
benefit of the creditors in the event of the debtor being adjudged bankrupt 
or give an estimate of the value of his security In the latter case, be 
may be admitted as a petitioning creditor to the extent of the balance 
of the debt due to him after deducting the value so estimated m the 
same manner as if he uere an unsecured creditor 

5. (I) A creditor's petition shall be 
verified by afiidavit of the creditor, or of 
Proceeding! and otdei some person oa his behalf having knowledge 
on ctediiot! petition served m the prescribed 

manner 

(2) At the hearing the Court shall require proof of the debt of th^ 
petitioning creditor, of the service of the petition, and of the act of 
bankruptcy, or, if more than one act of bankruptcy is alleged in the 
petition, of some one of the alleged acts of bankruptcy, and, if satisfied 
with the proof, may make a receiving order m pursuance of the petition 

(J) If the Court is not satisfied with the proof of the petitioning 
creditors debt, or of the act of bankruptcy, or of the service of the 
petiuon or is satisfied by the debtor that he is able to pay his debts, 
or that for other sufficient cause no order ought to be made, the Court 
may dismiss the petition 

{4) When the act of bankruptcy relied on is non-compliance with 
a bankruptcy notice to pay, secure, or compound lor a Judgment debt, 
or sum ordered to be paid, the Court may, if it thinks fit, stay or 
dismiss the petition on the ground that an appeal is pending from the 
judgment or order 

(5) Where the debtor appears on the petition and denies that he is 
indebted to the petitioner, or that he is indebted to such an amount 
as would justify the petitioner in presenting a petition against him, the 
Court on such security (if any) being given as the Court may require 
lor payment to the petitioner of any debt which may be established 
against him in due course of law, and of the costs of establishing the 
debt, may, instead of dismis^ng the petition, stay all proceedings on 
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ths petition for such time as ntay be required for trial of the question 
relating to the debt 

(6) Where proceedings are stayed, the Court may, if by reason of 
the delay caused by the stay of proceedings or for any other cause it 
thinks lust, nake a recei\ing order on the petition of some other creditor, 
and Shalt thereupon dismiss on sucti terms as it thinhs )ust. the petition 
m %hich proceedings ha\e been stayed as aforesaid 

(7) A creditor's petition shall not .after presentment, be withdrawn 
without the lea\e of the Court 

6. (f) A debtor's petition shall allege that the debtor is unable 

to pay his debts, and the presentation thereof 
Debtor'* petiuoa and shall be deemed an act of bankruptcy with- 
■ordey ibereon out the previous filing by the debtor of any 

declaration of inability to pay his debts, and 
the Court shall thereupon make a receiving order 

(2) A debtor s petition shall not, after presentment, be withdrawn 
without the leave of the Court 

7. (/) On the making of a receiving order an official receiver 

shall be (hereby constituted receiver of the 
Hifeet of receiving properly of the debtor, and thereafter, escept 

Older as directed by this Act no creditor to whom 

the debtor 1$ indebted in respect of any debt 
probable in bankruptcy shall have any remedy against the property or 
person of the debtor in respect of the debt or shall commence any action 
or other legal proceedings unless with the leave of the Court and on 
such terms as the Court may impose 

(2) But this section shall not affect the power of any secured creditor 
to realise or otherwise deal with his security in the same manner as he 
would have been entitled to reahse or deal wjth it if this section had 
not been passed 

8. The Court may, if u is shown to be necessary for the protection 

of the estate, at any time after the presenta- 
Power to Appoint in *>0" ® bankruptcy petition and before a 

tenm receiver receiving Order is made, appoint the Official 

Receiver to be interim receiver of the pro- 
perty of the debtor or of any pan thereof and direct him to take im- 
mediate possession thereof or of any part thereof 

9. (f) The Court may, at any time after the presentation of a 

bankruptcy peution, stay any action execu- 
Power Id stay pending tion, or other legal process against the pro- 
ptoceeding* perty Of person of the debtor and any Court 

m which proceedings are pending against a 
debtor may, on proof that a bankruptcy petition has been prestnted by or 
against the debtor, either stay the proceedings or allow them to continue 
on such terms as it may think just 
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(J) U iiti respect to the summoning of and proceedings at the first 
and other meetings of creditors, the rules in the First Schedule to this 
Act <hall be obse^^ed 

14* (f) '^here a receiving order is made against a debtor he shall 
make out and submit to the Official Receiver 
Debtor a »utement of a Statement of and m relation to his ahairs m 
affairs the prescribed form verified by affidavit and 

shoeing the particulars of the debtor s assets 
debCj and liabilities the names residences and occupations of his creditors, 
the securities held by them respectively, the dates when the securities 
aere respectively given, and such further or other information as may 
be prescribed or as the Official Receiver may require 

( 2 ) The statement shall be so submitted withm the following times, 
namely — 

( 1 ) If the order is made on the petition of the debtor, within 
three dajs from the date of the order 
(ii) If the order is made on the petition of a creditor within seven 
days from the date of the order 

but the Court may in either case for special reasons extend the time 

(o) If the debtor fails without reasonable excuse to comply with the 
requirements of this section the Court may on the application of the 
Official Receiver or of any creditor adiudge him bankrupt 

(4) Any person stating himself in writing 10 be a creditor of the 
bankrupt may personally or by agent inspect the statement at all 
reasonable times and take any copy thereof or extract therefrom but 
any person untruthfully so stating himself to be a creditor shall be guilty 
of a contempt of Court and shall be punishable accordingly on the 
application of the trustee or Official Receiver 

Pub/ic Examination 0 / Debtor 

15. t/) Where the Court makes a receiving order it shall save 
as m this Act provided hold a public sitting 
Public examination of on a day to be appointed by the Court for 
debtox the examination of the debtor and the debtor 

shall attend thereat and shall be examined 
as to his conduct dealings and property 

( 2 ) The examination shall be held as soon as conveniently may be 
after the expiration of the nme for the submission of the debtor s state 
ment of affairs 

( ?) The Court may adiourn the examination from ume to time 

(4) Any creditor who has tendered a proof or his representative 
authorised m writing may question the debtor concerning his affairs and 
the causes of his failure 

(5) The Official Receiver shall take part in the examination of the 
debtor and for the purpose thereof if specially authorised by the Board 
of Trade may employ a soliator with or without counsel 
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(5) If a trustee is appointed before the conclusion of the examina- 
tion, he may take part therein 

(7) The Court may put such questions to the debtor as it may think 
expedient 1 

(S) The debtor shall be examined upon oath, and it shall be his 
duty to answer all such questions as the Court may put or allow to be 
put to him Such notes of the examination as the Court thinks proper 
shall be taken down in writing and shall be read over either to or by 
the debtor and signed by him, and may thereafter, save as In this Act 
provided, be used in evidence against him, they shall also be open to 
the inspection of any creditor at all reasonable times 

(P) When the Court is of opinion that the affairs of the debtor have 
been sufficiently investigated It shall by order declare that his examina- 
tion is concluded, but such order shall not be made until after the day 
appointed for the first meeting of creditors 

(10) Where the debtor is a lunatic or suffers from any such mental 
or physical affliction or disability as in the opinion of the Court makes 
him unfit to attend his public examination, the Court may make an order 
despensing with such examination, or directing that the debtor be 
examined on such terms, in such manners and at such place as to the 
Court seems expedient 

Composition or Scheme of Arrangement 

16. (f) Where a debtor intends to make a proposal for a composi- 
tion in satisfaction of his debts or a proposal 
Composition! and for a scheme of arrangement of his affairs, 

schemes of ariansement he Shall, Within four days of submitting his 

statement of affairs or within such time there- 
after as the Official Receiver may fix, lodge with the Official Receiver 
a proposal m writing signed by him. embodying the terms of the com- 
position or scheme which be is desirous of submitting for the considera- 
tion of his creditors, and setting out particulars of any sureties of securities 
proposed 

(J) In such case the Official Receiver shall hold a meeiing of 
creditors before the public examination of the debtor is concluded, and 
send to each creditor, before ihe meeting, a copy of the debtor s proposal 
With 3 report thereon, and if at that meeting a majority m number and 
three fourths in value of all the creditors who have proved, resolve, 10 
accept the proposal it shall be deemed to be duly accepted by the 
creditors and when approved by the Court shall be binding on all ihS 
creditors 

(J) The debtor may at the meeting amend the terms of his proposal 
if the amendment is In the opinion of the Official Receiver, calculated to 
benefit the general body of creditors 

«) Any creditor who has proved his debt maj assent to or disaent 
from the proposal by a letter in the prescribed form addressed to the 
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Official Receuer so as to be receded by him not later than the day 
preceding the meeting, and any such assent or dissent shall have effect 
as if the creditor had been present and had voted at the meeting 

(5} The debtor or the Official Receivers may, after the proposal 
IS accepted by the creditors, apply to the Court to approve it, and notice 
of the time appointed for hearing the application shall be given to each 
creditor v-ho has proved 

(d) The application shall not be heard until after the conclusion of the 
public examination of the debtor Any creditor who has proved may 
be heard by the Court m opposition to the application, notwithstanding 
that he may at a meeting of creditors have voted for the acceptance of 
the proposal 

(7) For the purpose of approving a composition or scheme by loinl 
debtors the Court may if it thinks fit and on the report of the Official 
Receiver that it is expedient so to do, dispense with the pubim examina- 
tion of one of the joint debtors, if he is unavoidably prevented from attend 
mg the examination by illness or absence from the United Kingdom 

( 8 ) The Court shall before approving the proposal hear a report of 
the Official Receuer as to the terms thereof and as to the conduct of the 
debtor and any objections which may be made by or on behalf of any 
creditor 

(P) If the Court is of opinion that the terms of the proposal are not 
reasonable or are not calculated to benefii the general body of 
creditors or m any case in which the Court fs required where the debtor 
is adjudged bankrupt to refuse his discharge the Court shall refuse 
to approve the proposal 

(10) If any facts are proved on proof of which the Court would be 
required either 10 refuse suspend or attach conditions to the debtor s 
discharge were he adjudged bankrupt the Court shall refuse to approve 
the proposal unless it provides reasonable security for the paymeni of not 
less than five shillings m the pound on all the unsecured debts provable 
against the debtor s estate 

(//) In any other case the Court may either approve of refuse to 
approve the proposal 

(/ 2 ) If the Court approves the proposal the approval may be testified 
by the seal of ihe Court being attached to the instrument containing 
the terms of the proposed composition or scheme or by the terms being 
embod ed in an order of the Court 

{13) A composition or scheme accepted and approved m pursuance 
of this section shall be binding on all the creditors so far as relates to 
any debts due to them from the debtor and provable m bankruptcy but 
shall not release the debtor from any liability under a judgment against 
him m an action for seduction or under an affiliation order or under a 
judgment against him as a co-respondent m a matrimonial cause except 
to such an extent and under such conditions as the Court expressly orders 
■n respect of such liability 
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(14) A certificate of the Official Receiver that a composition or 
scheme has been duly accepted and approved shall, in the absence of 
fraud, be conclusive as to its validity 

(15) The provisions of a composition or scheme under this section 
may be enforced by the Court on application by any person interested, 
and any disobedience of an order of the Court made on the application 
shall be deemed a contempt of Court 

(16) If default is made m payment of any instalment due in pursuance 
of the composition or scheme or if it appears, to the Court, on satisfactory 
evidence that the composition or scheme cannot, m consequence of 
legal difficulties, or for any sufficient cause, proceed without injustice or 
undue delay to the creditors or to the debtor, or that the approval of 
the Court was obtained by fraud the Court may, if it thinks fit on 
application by the Official Receiver or the trustee or by any creditor, 
adjudge the debtor bankrupt, and annul the composition or scheme, 
but without prejudice to ihe validity of any sale, disposition or payment 
duly made or thing duly done under or in pursuance of the composition 
or scheme Where a debtor is adjudged bankrupt under this subsection, 
any debt provable in other respects which has been contracted before the 
adjudication, shall be provable m the bankruptcy 

(17) If under or m pursuance of a composition or scheme a trustee 
>8 appointed to administer the debtors property or manage his business 
or to distribute the composition, section twenty five and Part IV of this Act 
shall apply as if the trustee were a trustee m a bankruptcy, and as if the 
terms bankruptcy bankrupt and order of adjudication ' included 
respectively a composition or scheme of arrangement, a compounding or 
arranging debtor, and an order approving the composition or scheme 

(18) Part II of this Act shall $0 far as the nature of the case and 
the terms of the composition or scheme admit, apply thereto, the same 
interpretation being given to the words ‘trustee” ‘bankruptcy,” ‘bank- 
rupt” and ‘ order of adfudicaiion as m the last preceding sub section 

(19) No composition or scheme shall be approved by the Court 
which does not provide for payment in prionty to other debts of all debts 
directed to be so paid m the distribution of the property of a bankrupt 

(20) The acceptance by a creditor of a composition or scheme shall 

not celeasn mv wbn ueuiec ilus. Act would, not be released by an 

order of discharge if the debtor had been adjudged bankrupt 

17. Notwithstanding the acceptance and approval of a composition 
or scheme, the composition or scheme shall 
not be binding on any creditor so far as 
Eilctt of compo«iiion regards a debt or liability from which under 
o» tcheme provision of this Act, the debtor would 

not be released by an order of discharge m 
bankruptcy unless the creditor assents to the composition or scheme 
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Adiudicahoit of Bankruptcy. 

18. (i) V^here a receiving order is made against a debtor, then, 

if the creditors at the first meeting or any 
AJiuicuoi. of b,ol. by ordinary resolnnon 

luptcy where compost resolve that the debtor be adjudged bankrupt 
tion not accepted or ap or pass no resolution, or if the creditors do 
not meet or if a composition or scheme is not 
approved in pursuance of this Act within 
fourteen dajs after the conclusion of the examination of the debtor or 
such further time as the Court may allow, the Court shall adjudge the 
debtor bankrupt , and thereupon the property of the bankrupt shall become 
divisible among his creditors and shall vest in a trustee 

(2| Notice of every order ad|udging a debtor bankrupt, stating the 
name, address, and description of the bankrupt, the date of the adjudica* 
non, and the Court by which the adjudication is made, shall be gazetted 
and advertised in a local paper in the prescribed manner, and the date 
of the order shall, for the purposes of this Act be the date of the 
adjudication 

19. (f) Where a debtor is adjudged bankrupt, or the creditors have 

resolved that he be adjudged bankrupt, the 
Appointment of tcuitee creditors may by ordinary resolution appoint 
some fit person, whether a creditor or 
or not to fill the office of trustee of the property of the bankrupt , or they 
may resolve to leave his appointment to the committee of inspection 
hereinafter mentioned 

A person shall be deemed not At to act as trustee of the property 
of the bankrupt where he has been previously removed from the office 
of trustee of a bankrupt’s propeny for misconduct or neglect of duty 

(21 The person so appointed shall give security in manner prescribed 
to the satisfaction of the Board of Trade and the Board, if satisRed with 
the security, shall certify that his appointment has been duly made, 
unless they object to the appointment on the ground that it 
has not been made m good faith by a maioniy m value of the creditors 
voting, or that the person appointed is not 6t to act as trustee, or that 
his connexion with or relation to the bankrupt or his estate or any 
particular creditor makes it diflicutt for him to act with impartiality m 
the interests of the creditors generally 

(J) Provided that where (he Board make any such objection they shall, 
if so requested by a majority in value of the creditors notify the objection 
to the High Court, and thereupon the High Court may decide on its 
validity 

(4) The appointment of a trustee shall take effect as from the date 
of the certificate 

<5) The Official Receiver shall not save as by this Act provided 
be the trustee of the bankrupt’s propeny 

(6) If a trustee is not appointed by the creditors within four v 
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from the date of the adjudication or in the event of there being negotia* 
tions for a composition or scheme pending at the expiration of those 
four uceXs, then within seven days from the close of those negotiations 
by the refusal of the creditors to accept, or of the Court to approve, 
the composition or scheme, the Official Receiver shall report the matter 
to the Board of Trade, and thereupon the Board of Trade shall appoint 
some fit person to be trustee of the bankrupt’s property, and shall 
certify the appointment 

(7) Provided that the creditors or the committee of inspection (if so 
authorised by resolution of the creditors) may, at any subsequent time, 
if they think fit appoint a trustee, and. on the appointment being made 
and certified, the person appointed shall become trustee in the place 
of the person appointed by the Board of Trade 

(S) W'hen a debtor is adjudged bankrupt after the first meeting of 
the creditors has been held and a trustee has not been appointed prior to 
the adjudication the Official Receiver shall forthwith summon a meeting 
of creditors for the purpose of appointing a trustee 

20, (/) The creditors qualified to vote may, at their first or an> 
subsequent meeting by resolution appoint a 
Committee of impec committee of inspection for the purpose ol 
tion superintending the administration of the 

bankrupt $ property by the trustee 
(2) The committee of inspection shall consist of not more than fi^e 
nor less than three persons possessing one or other of the fofloatng 
qualifications — 

(fl) That of being a creditor or the holder of a general proxy or 
general power of attorney from a creditor, provided that 
no creditor and no holder of a general proxy or general 
power of attorney from a creditor shall be qualified to act 
as a member ol the committee of inspection until ihe 
creditor has proved his debt and the proof has been 
admitted or 

(h) That of being a person to whom a creditor intends to give 
a general proxy or general power of attorney, provided 
that no such person shall be qualified to act as a member 
of the committee of Incpecilon until he holds such a proxy 
or power of ailomey. and until the creditor has proved 
his debt and the proof has been admitted 
\2V TV<t cA '.vmpttv/aA wawA v^ AimAt as ibey 

shall from lime to time appoint and failing such appointment at least 
once a month and the trustee or any member of the Committee may 
also call a meeting of the committee as and when he thinks necessary 

(4) The committee may act by a majority of their members present 
at a meeting but shall not act unless a majority of the committee are 
present at the meeting 

(5) An> member of the committee may resign his office by notice 
in writing signed by him and delivered to the trustee 
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(5) If a member of the comnuttee becomes bankrupt, or compounds 
or arranges with his creditor, or is absent from five consecutive meetings 
of the committee, his office shall thereupon become vacant 

(7) Any member of the committee may be removed by an ordinary 
resolution at any meeting of creditors of which seven days’ notice has 
been given stating the object of the meeting 

(6) On a vacancy occurring in the office of a member of the 
committee the trustee shall forthwith summon a meeting of creditors for 
the purpose of filling the vacancy, and the meeting may by resolution 
appoint another creditor or other person eligible as above to fill the 
vacancy 

(9) The continuing members of the committee, provided there be 
not less than two such conimumg members, may act notwithstanding 
any vacancy in their body, and where the number of members of the 
committee of inspection is for the time being less than five, the creditors 
may increase that number so that it do not exceed five 

(fO) If there be 00 committee of inspection, any act or thing or any 
direction or peranssioo by this Act authorised or required to be done 
or given by the committee may be done or given by the Board of Trade 
on the apphcaiioQ of the trustee 

21 . (/) Where a debtor is adjudged bankrupt the creditors may, 
if they think fit at any time after the 
Power to secepi com adjudication by a majority m number and 

poiition or scheme after three-fourths in value of all the creditors 

bankruptcy adjudicauon who have proved, resolve to accept a proposal 
for a composition in satisfaction of the debts 
due to them under the bankruptcy, or for a scheme of arrangement of 
the bankrupt’s affairs and thereupon the same proceedings shall be 
taken and the same consequences shall ensue as in the case of a com- 
position or scheme accepted before adjudication 

(2) If the Court approves the composition or scheme it may make 
an order annulling the bankruptcy and vesting the property of the 
bankrupt in him or in such other person as the Court may appoint, on 
such terms and subject to such conditions, if any, as the Court may 
declare 

(,?) If default is made in payment of any instalment due in pursuance 
of the composition or scheme, or if it appears to the Court that the 
composition or scheme cannot proceed without injustice or undue delay, 
or that the approval of the Court was obtained by fraud, the Court mayj 
if It thinks fit, on application by any person interested adjudge the debtor 
bankrupt, and annul the composition or scheme, but without pre/udice 
to the validity of any sale, disposition or payment duly made, or thing 
duly done, under or in pursuance of the composition or scheme Where 
a debtor is adjudged bankrupi under this sub-section, all debts, provable 
m other respects, which have been contracted before the date of such 
adjudication, shall be provable in the bankruptcy 
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Control over Person and Property of Debtor 


22. (0 Every debtor agamst whom a receiving order is made shall 
unless prevented by sickness or other sufficient 
Dutiea of debtor as to cause, attend the first meeting of his creditors, 
of**^ptoperty” isa'ioH jq gygjj examination and give 

such information as the meeting may require 


[2) He shall give such inventory of his property, such list of his 
creditors and debtors, and of his debts due to and from them respectively, 
submit to such examination in respect of his property or his creditors, 
attend such other meetings of his creditors, wait at such time on the 
Official Receiver, special manager or trustee, execute such powers of 
attorney, conveyances, deeds and instruments, and generally do all such 
acts and things in relation to his property and the distribution of the 
proceeds amongst his creditors, as may be reasonably required by the 
Official Receiver, special manager, or trustee, or may be prescribed by 
general rules, or be directed by the Court by any special order or orders 
made in reference to any particular case or made on the occasion of 
any special application by the Official Receiver, special mannager, trustee, 
Of any creditor or person interested 

(d) He shall if adjudged bankrupt, aid, to the utmost of his power, 
m the realisation of his property and the distribution of the proceeds 
among his creditors 


(f) If a debtor wilfully fails to perform the duties imposed on him 
by this section or to deliver up possession of any part of his property 
which 13 divisible amongst his creditors under this Act, and which is 
for the time being m his possession or under his control, to the Official 
Receiver or to the trustee, or to any person authonsed by the Court 
to take possession of it, he shall m adiiion to any other punishment to 
which he may be subject, be guilty of a contempt of Court, and may be 
pun shed accordingly 

23. (f) The Court may, by warrant addressed to any constable or 
prescribed officer of the Court, cause a debtor 
Arrest of debtor under to be arrested, and any books papers money 
certain circumstances and goods in his possession to be seized, and 

him and them to be safely kept as prescribed 
until such time as the Court may order under the following 
circumstances — 

(a) If, after a bankruptcy notice has been issued under this Act, 
or after presentation of a bankruptcy petition by or against 
him, It appears to the Court that there is probable reason 
for believing that he has absconded, or is about to abscond, 
wnh a view of avoiding payment of the debt in respect of 
which the bankruptcy notfee was issued, or of avoiding 
service of a bankruptcy petition or of avoiding appearance 
to any such petiiioo or of avoiding examlnalion In respect 
of his affairs, or of otherwise avoiding, delaying or 
embarrassing proceedings in bankruptcy against him 
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(b) U, alter presentation of a bankruptcy petition by or against 
him. It appears to (he Court t^t there is probab'e cause 
for belieiing that he is about to remove his goods with a 
view of prcAcnting or delaying possession being taken of 
them by the Official Receiver or trustee, or that there is 
probable ground for believing that he has concealed or is 
about to conceal or destroy any of his goods, or any books, 
documents or %ntiogs which might be of use to his creditors 
in the course of his bankruptcy 

(r) If, after sen ice of a bankruptcy petition on him or after a 
receiving order is made against him, he removes any goods 
m his possession above the value of five pounds, without 
the leaie of the Official Receiver or trustee 
id) If, Without good cause shown he fails to attend any examination 
ordered by the Court 

Provided that no arrest upon a bankruptcy notice shall be valid and 
protected, unless the debtor before or at the time of his arrest is served 
with such bankruptcy notice 

(21 No payment or composition made or security given after arrest 
made under this section shall be exempt from the provisions of this Act 
relating to fraudulent preferences 

24 . Where a receiving order is made against a debtor, the Court, 

on the application of the Official Receiver or 
Redirection of debtor 1 trustee, may from time to time order that for 
leRetf such time not exceeding three months, as 

the Court thinks fit, post letters, telegrams 
and other postal packets, addressed to the debtor at any place or places 
mentioned m the order for re-^jirecuon shall be re-directed sent or 
delivered by the Postmaster-Ceneral. or the officers acting under him 
to the Official Receiver or the trustee, or otherwise, as the Court directs, 
and the same shall be done accordingly 

25 . (/) The Court may, on the application of the Official Receiver 

or trustee, at any time after a receiving order 
Enquiry as to debtor's made agaiiist a debtor, summon 

conduct dealings and before it the debtor or his wife, or any person 

property known or suspected to have in hi$ possession 

any of the estate or effects belonging t 
debtor, or supposed to be indebted (o the debtor, or any person 
the Court may deem capable of giving information respecting th 
his dealings or property, and the Court may require any such 
produce any documents m his custody or power relating to the 
his dealings or property 

(2) If any person so 'summoned, after having been tendered a 
able sum, refuses to come before the Court at the time appoint 
refuses to produce any such document, having no lawful imped! 
made known to the Court at the time of its sitting and allowed by 
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the Court may, by warrant, cause him to be apprehended and brought up 
/or examination 

(J) The Court may examine on oath, either by word of mouth or 
by written interrogatories, any person so brought before it concerning 
the debtor, his dealings, or property. 

{4) If any person on examination before the Court admits that he is 
indebted to the debtor, the Court may, on the application of the Official 
Receiver or trustee, order him to pay to the Official Receiver or trustee, 
at such time and in such manner as to the Court seems expediraent, the 
amount admitted, or any part thereof, either in full discharge of the whole 
amount in question or not, as the Court thinks fit, with or without costs 
of the examination 

(5) If any person on examination before the Court admits that he 
has in his possession any property belonging to the debtor, the Court 
may on the application of the Official Receiver or trustee, order him to 
deliver to the Official Receiver or trustee such property, or any part 
thereof, at such time, and in such manner, and on such terras, as to the 
Court may seem just 

(6) The Court may, if it thinks fit, order that any person who if in 
England would be liable to he brought before it under this section shall be 
examined in Scotland or Ireland, or in any other place out of England 

26. (/) A bankrupt may, at any time after being adjudged bankrupt, 
apply to the Court for an order of discharge. 

Discharge of bankruot ® 

the application, but the application shall not 
be heard until the public examination of the 
bankrupt is concluded The application shall, except when the Court in 
accordance with rules under this Act otherwise directs, be heard in open 
Court 

(2) On the hearing of the application the Court shall take into 
consideration a report of the Official Receiver as to the bankrupt’s conduct 
and affairs (including a report as to the bankrupt’s conduct during the 
proceedings under his bankruptcy), and may either grant or refuse an 
absolute order of discharge, or suspend the operation of the order for a 
specified time, or grant an order of discharge subject to any conditions 
with respect to any earnings or income which may afterwards become 
due to the bankrupt, or with respect to his after-acquired property 

[Provided that where the bankrupt has committed any misdemeanour 
under this Act, or any enactment repealed by this Act, or any other 
misdeameanour connected with his bwKruptcy or any felony connected 
With his bankruptcy, or where in any case any of the facts hereinafter 
mentioned are proved, the Court shall either — , and] 

(0 refuse the discharge, or 

(ill suspend the discharge for [such] period [as the Court thinks 
proper or] 

(i<i1 suspend the discharge until a dividend of not less than ten 
shillings m the pound has been paid to the creditm, or 
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(11) rei^uire the bankrupt as a condition of his discharge to consent 
to ludgment being entered against him by the Official 
Receiver or trustee for any balance or part of any balance 
ol the debts provable under the bankruptcy which is not 
satisfied at the date of the discharge, such balance or part 
of an> balance of the debts to be paid out of the future 
earnings or after acquired property of the b^krupt m such 
manner and subiect to such conditions as the Court may 
direct but execution shall not be issued on the ludgment 
without leave of the Court which leave may be given on 
proof that the bankrupt has since his discharge acquired 
property or income available towards payment of his debts 
Provided that if at any time after the expiration of two ^ears from 
the date ol any order made under this section the bankrupt satisfies the 
Court that there is no reasonable probability of his being m a position 
to comply with the terms of such order the Court may modify the terms 
of the order or ol any substituted order m such manner and upon such 
conditions as it may think fit 

(d) The facts hereinbefore referred to are — 

(a) that the bankrupts assets are not of a value equal to ten 
shillings in the pound on the amount of his unsecured Iiabi 
lities unless he satisfies the Court that the fact that the 
assets are not of a value equal to ten shillings in the pound 
on the amount of his unsecured liabilities has arisen from 
circumstances for which he cannot tustly be held responsible 
(hi that the bankrupt has omiited to keep such books of account 
as are usual and proper m ihe business carried on by him 
and as sufficiently disclose his business transactions and 
financial position wiihm Ihe three years immediately pre 
ceding his bankruptcy 

(c) that the bankrupt has continued to trade after knowing himself 

Co be insolvent 

(d) that the bankrupt has contracted any debt provable in the 

bankruptcy uithoul having at the time of contracting it any 
reasonable or probable ground of expectation (proof whereof 
shall lie on him) ol being able to pay n 
(c) that the bankrupt has failed to account satisfactorily for any 
loss of assets or for any deficiency of assets to meet his 
habihiies 

(t) that the bankrupt has brought on or contributed to his bank 
ruptcy by rash and hazardous speculations or by unjusti 
fiable extravagance in living or by gambling or by culpable 
negleci of his business affairs 

(g) that the bankrupt has put any of his creditors to unneceesary 
expense by a frivolous or vexatious defence to any act 
properly brought against turn 
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{h) [that the bankrupt has brought on or contributed to his bank* 
rupic> b) incurring unjustifiable expense m bringing anj 
frnolous or \c\3tious action,] 

(i) that the bankrupt has uiihin three months preceding the date 
cl the receiMng order, uhen unable to pa> his debts as 
the) become due guen an undue preference to an> of his 
creditors 

(;1 that the bankrupt has uithin three months preced ng the date 
of the reccittng order incnrred liabilities tilth a \ie\i of 
making his assets equal to ten shifimgs m the pound on the 
amount of his unsecured liabilities 

(k) that the bankrupt has on an> previous occasion, been 
adjudged bankrupt or made a composition or arrangement 
v.ith his creditors 

(H that the bankrupt has been guihv of any fraud or fraudulent 
breach of trust 

{4) uiih a \iea to removing any statutory disqualification on account 
of bankruptcy uhich is removed If the bankrupt obtains from the Court 
his discharge viith a ceniflcate to the eScct that the bankruptcy 
caused b> misfcrture without any misconduct on hi» part, the Court 
nav if If thinks fit gran* such a certificate but a refusal to grant ‘Uwh 
a certificate shall be subtect to appeal 

(5) For the purpo<es of this secuon a bankrupt s assets shall be 
deemed of a value equal to ten shillings m the pound on the a'nouai 
of his unsecured liabilities when the Court is <aiisfied that the propert) 
of the bankrupt has reali»ed or is likely to reali<e, or with due care 
in realisation might hare feali«cd an amount equal to ten shiilircs in 
the pound on his unsecured liabilities, and a report b> the 
Receiver or the trustee shall be pnma /ucie evidence of the amount 
of such liabilities 

(d) For the purposes of this section the report of the oJfiwial receiver 
shsll be prinj fjcic evidence of the s’stetnen s therein contained 

(71 Notice of the appointment by the Court of the day lor heanng 
the applica ion for d scharge shall be published m the presenbed manner 
and sent fourteen dajs at least before the day so appointed to each 
creditor who has proved, and the Court nay hear the oHc al receiver 
and the trustee and may al»o hear any creditor At the heanne the 
Court may put <i.vh questions to the debtor and receive such evidence 
as It may think ft 

(«) The powers of pend rg and of attaching conditions to a 
bankrupt s di'charge may be exercised concurrently 

(Pt A diSvhargcd bankrupt shall oiNwithstanding his discharge, give 
such assistance as the trustee may require in the realisation and d s 
tnbution of such of his property as is vesci In the tn.s ee, and if he 
fai s to do so he shall guilty of a Cv^ntempt of Court and the Co»rt 
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may also, if it thinks fit, re\oke his discharge, but without prejudice 
to the \alidity of any sale disposition or payment duty made or thing 
duly done subsequent to the discharge but before its revocation 

r- , , , 27. In either of the following cases 

rtauduienl lelUements -v . . 

that IS to say — 

(0 in the case of a settlement made before and in consideration 
of marriage where the settlor is not at the time of making 
the settlement able to pay all hiS debts without the aid of 
the property comprised in the settlement, or 
(ill in the case of any covenant or contract made in consideration 
of marriage lor the tuiure settlement on or for the settlor’s 
wile or children of any money or property wherein he had 
not at the date of his marriage any estate or interest (not 
being money or property of or in right of his wife) , 

if the settlor is adjudged bankrupt or compounds or arranges with his 
creditors and it appears to the Court that such settlement covenant or 
contract was made in order to defeat or delay creditors or was unjustifl- 
able having regard to the state of the settlors affairs at the time when 
It was made the Court may refuse or suspend an order of discharge 
or grant an order subject to condmons or refuse to approve a com 
position or arrangement as ihe case may be in like manner as in 
cases where the debtor has been guilty of fraud 

Effect of order of d s 28 «) An order of discharge shall not 

charge release the bankrupt — 

(a) from any debt on a recognisance nor from any debt with 

which the bankrupt may be chargeable at the suit of the 
Crown or of any person for any offence against a statute 
relating to any branch of the public revenue or at the 
suit of the sheriff or other public officer on a bail bond 
entered into for the appearance of any person prosecuted 
for ony such offence, and he shall not be discharged from 
such excepted debts unless the Treasury certify in writing 
their consent to his being discharged therefrom or 

(b) from any debt or liability incurred by means of any fraud or 

fraudulent breach of trust to which he was a party nor 
from any debt or liabihty whereof he has obtained tor 
bearance by any fraud to which he was a party or 

(c) from any liability under a judgment against him m an action 

tor seduction or under an affiliation order or under a 
judgment against him as a co respondent m a matrimonial 
cause except to such an extent and under such conditions 
as the Court expressly orders tn respect of such liability 
(2) An order of discharge shall release the bankrupt from all 
debts provable in bankruptcy 
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(j) An order of discharge shall be conclusive evidence of the 
bankruprcy, and of the validity of the proceedings therein and in any 
proceedings that may be instituted against a bankrupt who has obtained 
an order of discharge in respect of any debt from which he is released 
by the order the bankrupt may plead that the cause of action occurred 
before his discharge 

{^) An order of discharge shall not release any person who at the 
date of the receiving order was a partner or co-trustee with the bankrupt, 
or uas jointly bound or had made any loint contract with him or any 
person «bo was surety or m the nature of a surety for him 

29. (f) Where in the opinion of ihe Court a debtor ought not to 
have been adjudged bankrupt, or where it i> 
proved to the saiisfaction of the Court that 
Power for Court to the debts of ihe bankrupt are paid in full, 
ceruin Couft may. on the application of any 

person interested, by order annul the adjudica- 
UOD 

(2) Where an adjudication is annulled under this section all sales 
and dispositions of property and payments duly made, and all acts there- 
tofore done, by the Ofhcial Receiver, trustee, or other person acting 
under their authority, or by the Court, shall be valid, but the property of 
the debtor who was adjudged bankrupt shall vest m such person as the 
Court may appoint or in default of any such appointment, revert to 
the debtor for all his estate or interest therein on such terms and subjeci 
to such conditions if any as the Court may declare by order 

(J) Notice of (he order annulling an adjudication shall be forthwith 
gazetted and published in a local paper 

(4) For the purposes of this section, any debt disputed by a debtor 
shall be considered as paid m full it the debtor enters into a bond m 
such sum and with such sureties as the Court approves, to pay the 
amount to be recovered in any proceeding for the recovery of or con- 
cerning the debt, with costs, and any debt due to a creditor who cannot be 
found or cannot be identihed shall be considered as paid in full if p3‘^ 
into Court 


PART II 

Admimstratios of Property 
Proof of Debts 

30. (f) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract, 
De»ctiption of debu promise or breach of trust shall not be 

(Jj A person having notice of any act of bankruptcy available against 
the debtor shall not prove under the order for any debt or liability con- 
tracted by the debtor subsequemly to the date of his so having notice 
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(J) Sa^e as aforesaid, all debts and liabilities, present or future, 
certain or contingent, to uhich the debtor is subject at the date ol the 
receuiOg order, or to t^hich he maj become subject before his discharge 
b\ reason of an> obligation incurred before the date of the receiving order, 
shall be deemed to be debts provable in bankruptcy 

( 4 ) An estimate shall be made by the trustee of the value of any 
debt or liability provable as aforesaid, vhich by reason of its being subject 
to any contingency or contingencies, or for any other reason, does not 
bear a certain value 

( 5 ) Any person aggrieved by any estimate made by the trustee as 
aforesaid may appeal to the Court 

(d| If. in the opinion of the Court, the value of the debt or liability 
IS incapable of being fairly estimated the Court may make an order to 
that e^ect, and thereupon the debt or liability shall, for the purposes of 
this Act. be deemed to be a debt not provable m bankruptcy 

("I If. in the opinion of the Court, the value of the debt or liability 
18 Capable of being fairly estimated the Court may direct the value to be 
assessed before the Court itself without the intervention of a jury, and 
may give all necessary directions for this purpose and the amount of 
the value v.hen assessed shall be deemed to be a debt provable m bank 
ruptcy 

( 5 ) liability shall, for the purposes of this Act include— 

<01 any compensation for work or labour done , 

(b) any obligation or possibility of an obligation to pay munev ur 
money s worth on the breach of any express or implied 
covenant, contract, agreement, or undertaking, whether the 
breach does or does not occur, or is or is not likely to 
occur Of capable ol occurring before the discharge of the 
debtor, 

(Cl generally any express or implied engagement, agreement cr 
undertaking, to pay. or capable of resulting in the payment 
of money or money s worth , whether the payment is, as 
respects amount fixed or unliquidated as respects time, 
present or future, cenam or dependent on any one con- 
tingency or on two or more contingencies , as to mode of 
valuation capable of being ascertained by fixed rules or as 
matter of opinion 

31 . Where there have been mutual credits mutual debts or other 
mutual dealings, between a debtor against 
Mutual credit and set whom a receiving order shall be made under 
® this Act and any other person proving or claim- 

ing to prove a debt under the receiving order, an account shall be taken 
of what is due from the one party to the other in respect of such 
mutual dealings, and the sum due from the me party shall be set off 
against any sum Cut from ihe other party, and the balance of the 
and no more, shall be chimed or paid on either side respectively; 
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person shall not be entitled under this section to claim the benefit 
of any set o? against the property of a debtor in any case v.here he had, at 
the time of giving credit to the debtor, notice of an act of bankruptcy 
committed by the debtor and available against him 

32. With respect to the mode of proving debts, the right of proof 
by secured and other creditors, the admission 
Rules as to proof of and rejection of proofs, and the other matters 
‘ referred to in the Second Schedule to this 

Act, the rules m that schedule shall be observed 

33. (f) In the distribution of the pro- 

Piioiity of debts perty of a bankrupt there shall be paid in 

priority to all other debts— 

(a| All parochial or other local rates due from the bankrupt at 
the date of the receiving order, and having become due and 
pavable within twelve months next before that time, and 
all assessed taxes land tax property or Income tax, 
assessed on the bankrupt up to the fifth day of April next 
before the date of the receiving order, and not exceeding m 
the whole one year s assessment , 

lb) All wages or salary of any clerk or servant in respect of 
services rendered to the bankrupt during four months before 
the date of the receiving order not exceeding fifty pounds, 
(For the removal of doubts it is hereby declared that the 
priority by section thirty three of the principal Act to the 
wages or salary of any clerk or servant in respect of services 
rendered to a bankrupt during four months before the date 
of the receiving order not exceeding fifty pounds applies 
to any such wages or salary as aforesaid whether or not 
earned wholly or In part by way of commission B Act, 
1926 S 2 1 

(c) All wages of any labourer or workman not exceeding twenty- 

five pounds whether payable for time or for piece work 
in respect of services rendered to the bankrupt during two 
months before the date of receiving order Provided that, 
where any labourer In husbandry has entered into a con 
tract for the payment of a portion of his wages In a lump 
sum at the end of the year of hiring, the priority under 
this sect on shall extend to the whole of such sum or a 
part thereof as the Court may decide to be due under the 
contract proportionate to the lime of service up to the date 
of receiving order 

(d) All amounts not exceeding m any individual case one hundred 

pounds due m respect of compensation under the Work- 
men s Compensation Act, 1906 the liability wherefor 
accrued before the date of the receiving order subject 
nevertheless to the provisions of section five of that Act. 
and 
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(<r) All contributions payable under the National Insurance Act 
1911, b> the bankrupt, in respect of emplo>ed contributors 
or uorkmen in an insured trade during four months before 
the date of receuJrtg order 

The hregoins debts shall raalc equally between themselves and 
shall be paid m full, unless the property of the bankrupt is insufficient to 
meet them, in which case they shall abate m equal proportions between 
then«ehes 

(3) Subject to the retention of such sums as may be necessary for 
the costs of administration or otherwise, the foregoing debts shall be 
discharged forthwith so far as the property of the debtor is sufficient to 
meet then 

(4) In the event of a landlord cr other person distraining or having 
distrained on any goods or effects ot a bankrupt within three months 
next before the date of the receiving order the debts to which the 
priority 1$ given by this section shall be a first charge on goods or effects 
so distrained oo, or the proceeds of the sale thereof 

Provided that m respect of any money paid under any such charge 
the land-lord or other person shall have the same rights of priority as 
the person to whom such pavment is made * 

(5) This section shall apply, in the case of a deceased person who 
dies insolvent, as if he were a bankrupt, and as rf the dace of his death 
were substituted for the date of the receiving order 

(fi) In the case of partners the joint estate shall be applicable in the 
first instance m payment of their joint debts, and the separate estate of 
each partner shall be applicable in the firs' instance in payment of his 
separate debts If there is a surplus of the separate estates it shall be 
dealt with as part of the joint estate If there 1$ a surplus of the loint 
estate, it shall be dealt with as pan of the respective separate estates m 
proportion to the right and interest of each partner in the fomt estate 

{T\ Subject to the provisions of this Act. all debts proved in the 
bankruptcy shall be paid pan passv 

(£) If there is any surplus after payment of the foregoing debts, it 
shall be applied in payment of interest from the date of the receiving 
order at the rate of four pounds per centum per annum on all debts 
proved m the bankruptcy 

{91 Nothing in this section shall alter the effect of section three ol 
the Partnership Act 1890 or shall prejudice the provisions of the 
Friendly Society Act 1896 or of section fourteen uf the Trustee Savings 
Bank Act 1863 or the provisions of any enactment relating to deeds of 
arrangement respecting the payment of expenses incurred by the trustee 
under a deed of arrangement which has been avoided by the bankruptcy 
of the debtor 


34. (1) Where at the time of the presentation of the bankruptcy 
petition any person is apprenticed or is an 
Prefe-eniial claim in articled Clerk to the bankrupt the adjudica- 
tion of bankruptcy shall, if either the bank- 


! of apprenliceship 
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rupt or apprentice or clerk gives notice in writing to the trustee to that 
effect, be a complete discharge of the indenture of apprenticeship or 
articles of agreement, and if any money has been paid by or on behalf 
of the apprentice or clerk to the banlvupt as a fee, the trustee mi), 
on the application of the apprentice or clerk or of some person on his 
behalf, pay such sum as the trustee, subject to an appeal to the Coun 
thinks reasonable, out of the bankrupt's property, to or for the use of 
the apprentice or clerk, regard being had to the amount paid by him or 
on his behalf, and to the time during which he 5er\ed with the bank 
rupt under the indenture or articles before the commencement of the 
bankruptcy, and to the other circumstances of the case 

(2) Where it appears expedient to a trustee, he may, on the appli* 
cation of any apprentice or articled clerk to the bankrupt, or any person 
acting on behalf of such apprentice or articled clerk, instead of acting 
under the preceding provisions of this section, transfer the indenture of 
apprenticeship or articles of agreement to some other person 

35. (f) The landlord or other person to whom an> rent is due 
from the bankrupt may at any time, either 
Landlord s power of before or after the commencement of the 
nlptcT '*** * bankruptcy distrain upon the goods or effects 

of the bankrupt, for the rent due to him from 
the bankrupt with this limitation that, if such distress for rent be levied 
after the commencement of the bankruptcy, it shall be available onl> for 
SIX months rent accrued due prior to the date of the order of sd|tid ca 
tion and shall not be available for rent payable m respect of any period 
subsequent to the date when the distress was levied, but the landlord 
or other person to whom the rent may be due from the bankrupt may 
prove under the bankruptcy for the surplus due for which the distress 
may not have been available 

(2) Where any goods of a debtor have been taken in execution the 
limit on the amount of rent which the party at whose suit the execution 
is sued out IS liable to pay to the landlord under section one of the 
Landlord and Tenant Act 1709 or which the landlord Is emiiled to 
be paid under section one hundred and sixty of the County Courts 
Act 1888 shall, unless notice of claim for rent due has been served on 
the sheriff or bailiff or other officernevying the execution by or on 
behalf of the landlord before the commencement of the debtor s' 
ruptcy be six months rent instead of one years rent, and the fights 
of the landlord under the said provisions shall not extend to any claim 
for rent payable in respect of any period subsequent to the date of sue 
notice unless such notice was served as aforesaid before the commence- 
ment of the debtor s bankruptcy 

(J) Nothing in the last preceding sub section shall be construed as 
imposing any liability on the Shenff, bailiff or other officer levying the 
execution, or on the person at whose suit the execution was sued out, 
to account for any sum actually paid to the landlord by him before notice 
was served on him that a receiving order had been made against the 
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deblDr, but the landJord shaH be Jiable to pay to the trustee in the 
bankruptcy an> sum he may ha>e received from such sheriff bailiff, 
officer or person as aforesaid in eicess of the amount which he was 
entitled to be paid, without preiudice however, to the right of the land 
lord to prove for the amount of such excess 

36. (M 'kher^ a Rvarned woman has been adtudged bankrupt, her 
husband shall not be entitled to claim any 
Posiponerorm of bus (j,v,dcnd as a Creditor m respect of any 
baJid ana wiles cJaims , . . 

money or other estate lent or entrusted by 
him to his wife for the purposes o! her trade or business until all claims 
of the other creditors of hi» wife for valuable cons deration in money or 
money s worth have been satisfied 

(2) Where the husband of a married woman has been adjudged 
bankrupt any money or other estate of such woman lent or entrusted 
by her to her husband for the purpose of any trade or business carried 
on by him or otherwise, shall be treated as assets of his estate and the 
wife shall not be entitled to claim any dividend as a creditor m respect 
of any «uch money or other estate until all claims of other creditors of 
her husband for valuable consideration m monev or moneys worth have 
been satisfied 


properti atdtlable for Pa^mcnl of Dcbt^ 

37. (f) The bankruptcy of a debtor vvhether it takes place on the 

debtor s own petition or upon that of a creditor 
Relation back of iru* creditors shall be deemed to have rela 
tion back to and to commence at the time 
of the act of bankruptcy being committed on which a receiving order is 
made against him or if the bankrupt is proved to have committed more 
acts of bankruptcy than one to have relation back to and to commence 
at the time of the first of the acts o' bankruptcy proved to have been 
committed by the bankrupt withm three months next preceding the date 
of the presentation 0 / the bankruptcy petition but no bankruptcy petition 
receiving order or adjudication shall be rendered invalid by reason 0 ! 
any act of bankruptcy anterior to the debt of the petitioning creditor 

(2i Where a receiving order is made against a ludgmtnt debtor in 
pursuance of section one hundred and seven of this Act the bankruptcy 
of the debtor shall be deemed to have relation back to and to commence 
at the time of the order or >f the bankrupt is proved to have commuted 
anv previous act of bankruptcy then to have relation back 0 „nd to 
commence at the time of the first of the acts of bankruptcy proved to 
have been committed by the debtor withn three months next preceding 
the date of the order 

38. The property of the banfaupf divisible amongst his creditors 

tJrscripioii ol bank ***** referred to as ihe properu of 

rupi % property divisible the bankrupt shall not comprise the follow 
arapngtt creditore mg parUculirs — 

(/) Property held bv the bankrupt on trust for any other person. 
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{2) The tools (if any) of his trade and the necessary wearing apparel 
and bedding of himself, his wife and children, to a value, inclusive of 
tools and apparel and bedding, not exceeding luenty pounds m the 
whole 

But It shall comprise the following particulars — 

(a) All such properly as may belong to or be vested in the bank- 
rupt at the commencement of the bankruptcy, or may be 
acquired by or devolve on him before his discharge, and 
{b) The capacity to exercise and to cake proceedings for exercising 
all such powers in or over or m respect of property as 
might have been exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy or before 
hi3 d scharge except the right of nomination to a vacant 
ecclesiastical benefice, and 

(c) All goods being at the commencement of the bankruptcy, m the 
possession order or disposition of the bankrupt, iti his 
trade of business by the consent and permission of the 
true owner, under such circumstances that he is the re- 
puted owner thereof, provided that things m action other 
than debts due or growing due to the bankrupt >n the course 
of his trade or business shall not be deemed goods within 
the meaning of this section 

39. (f) VJhere a second or subsequent receiving order is made 
against a bankrupt, or when an order is made • 
PioMMon* as lo second administration iii bankruptcy of 'he 

an ruptey estate of a deceased bankrupt, then for the 

purposes of any proceedings consequent upon any such order, the trustee 
in the last preceding bankruptcy shall be deemed to be a creditor m 
respect of any unsatisfied balance of the debts provable against the pro- 
perty of the bankrupt in that bankruptcy 

(2) In the event of a second or subsequent receiving order made 
against a bankrupt being followed by an order adjudging him bankrupt, 
or in the event of an order being made for the administration in bank- 
ruptcy of the estate of a deceased bankrupt any property acquired hy 
him Since he was last adludgcd bankrupt, which at the dal® tthen in* 
subsequent petition was presented had not been distributed amongst the 
creditors in such last preceding bankruptcy, shall (subject to any di'pos'* 
tion thereof made by the Otllcial Receiver or trustee In that bankrupfE")- 
Without knowledge ol the presentation ol the subsequent petmen, 2nd 
subieci to the provisions of section forty seven of this Act) vest In the 
trustee In the subsequent bankruptcy or administration In bankruptC) 
as the case may be 

(j) Where the trustee In any bankruptcy receives notice of a sub- 
sequent petition in bankruptcy against the bankrupt or after his decease ot 
a petition for the administration of his estate In bankruptcy, the trustee 
shall hold any property then in his possession which has been acquIff'J 
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t)> the banl^nipt since he v.as a^iudged banWrupt until the subsequent 
petition has been disposed of, and, if on the subsequent petition an order 
of adiudication or an order for the administration of the estate m 
bankruptcy is made, he shall transfer all «uch property or the proceeds 
thereof (after deducting his costs and expenses) to the trustee in the sub- 
sequeoi hiokxuptcv or adcoiiuittauna «i hankroptev, as the toav he 1 

Eficct of Bankruptcy on ontcccdcnf and other Transactions 

40. (f) VC here a creditor has issued against the goods or lands of 

a debtor or has attached any debt due to him, 
RestncUon of nahu of entitled to retain the benefit of 

creditor under execution the execution or attachment against the trustee 
or attachment itj bankruptcy of the debtor, unless he has 

completed the execution or attachment before 
the date of the receiving order, and before notice of the presentation of 

any bankruptcy petition by or against the debtor, or of the commission 

of anv available act of bankruptcy by the debtor 

(2) For the purposes o( this Act, an execution against goods is 
compfeted by seizure and sale . an attachment of a debt is completed by 
receipt of the debt , and an execution against land is completed by 

seizure, or in the case of an equitable interest, by the appointment of 

a receiver 

Id) An execution levied by seizure and sale on the goods of a 
debtor is not invalid by reason only of its being an act of bankruptcy, 
and a person who purchases the goods m good faith under a sale by' 
the sheriff shall m all cases, acquire a good title to them against the 
trustee in bankruptcy 

41, (/) Where any goods of a debtor are taken ir execution and 

before the sale thereof, or 'he completion 
Duiiei of «lietiff ai to t**® execution by the receipt or recovery of 
goodt taken in execution the loU amount of the levy, notice is served 
on the sheriff that a receiving order has been 
made against the debtor, the sheriff shall, on request, deliver the goods 
and any money seized or received m part satisfaction of the execution 
to the Official Receiver but the costs of the execution shall be a first 
charge on the goods or money so delivered, and the Ofiicial Receiver 
or trustee may sell the goods, or an adequate part thereof, for the purpose 
of satisfying m charge 

(2) Where, under an execution in respect of a judgment for a sum 
exceeding twenty pounds the goods of a debtor are sold or money is paid 
In order to avoid sale, the sheriff shall deduct his costs of the execution 
from the proceeds of sale or the money paid, and retain the balance 
for fourteen days, and, if within that time notice is serxed on him 
of a bankruptcy petition having been presented by or against the debtor, 
and a receiving order 1$ made against the debtor thereon or on any 
other petition of which the sheriff has notice, the sheriff shall pay the 
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( 2 ) The tools (if any) of hts trade and the necessary rearing apparel 
and bedding of himself, his wife and children, to a value, inclusive of 
tools and apparel and bedding, not exceeding uenty pounds in the 
whole 

But It shall comprise the following particulars — 

(а) All such property as may belong to or be vested m the bank* 

rupt at the commencement of the bankruptcy, or may be 
acquired by or devolve on him before his discharge, and 

(б) The capacity to exercise and to take proceedings for exercising 

all such powers in or over or m respect of property as 
might have been exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy or before 
his discharge except the right of nomination to a vacant 
ecclesiastical benefice, and 

(c) All goods being at the commencement of the bankruptcy, m the 
possession order or disposition of the bankrupt, m his 
trade or business by the consent and permis«ion of the 
true owner, under such circumstances that he is the re 
puted owner thereof, provided that things in action other 
than debts due or growing due to the bankrupt in the course 
of hts trade or business shall not be deemed good# within 
the meaning of this section 

39. (f) Where a second or subsequent receiving order is 

against a bankrupt, or when an order is made . 

Provi.ion* U to second jop administration irt bankruptcy ol the 
bankruptcy ^ deceased bankrupt, then for the 

purposes of any proceedings consequent upon any such order, the trustee 
in the last preceding bankruptcy shall be deemed to be a creditor in 
respect of any unsatisfied balance of the debts provable against the pro- 
perty of the bankrupt in that bankruptcy 

(2) In the event of a second or subsequent receiving order made 
against a bankrupt being followed by an order adjudging him bankrupt, 
or in the event of an order being made for the administration m bank- 
ruptcy of the estate of a deceased bankrupt, any property acquired by 
him since he was last adjudged bankrupt which at the date when t c 
subsequent petition was presented had not been distributed amongst the 
creditors in such last preceding bankruptcy, shall (subject to any disposi- 
tion thereof made by the Official Receiver or trustee m that bankruptcy, 
without knowledge ol the presentation of the subsequent petition, an 
subject to the provisions ol section forty seven of this Act) vest m i 8 
trustee in the subsequent bankruptcy or administration in bankrupiC) 
as the case may be 

(u> Where the trustee in any bankruptcy receives notice of a sub- 
sequent petition m bankruptcy against ihe bankrupt or after his decease of 
a petition for the administration of his estate in bankruptcy, the trustee 
shall hold any property then In his possession which has been acquire 
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b) the bankrupt since he %as ad)udge4 bankrupt until the subsequent 
petition has been disposed of, and, if on the subsequent petition an order 
of adjudication or an order for the administration of the estate in 
bankruptcy is made, he shall transfer ail such property or the proceeds 
deivituos tous aai to the. wt the sv-h- 

sequent bankruptcy or administration in bankruptcy, as the case may be ) 

Effect of fianUupfey on antecedent and other Transactions 

^0. </} Where a creditor has issued against (he goods or lands of 
a debtor, or has attached any debt due to him, 
Reitncuon of ngkts of shall not be entitled to retain the benefit of 
creditor under execution the execution or attachment against the trustee 
or attachment ,q bankruptcy of the debtor, unless he has 

completed the execution or attachment before 
the date of the receiving order, and before notice of the presentation of 
any bankruptcy petition by or against the debtor, or of the commission 
of any available act of bankruptcy by the debtor 

(2) For the purposes of this Act. an execution against goods is 

completed by seizure and sale , an attachment of a debt is completed by 
receipt of the debt , and an execution against land is completed by 

seizure, or, in the case of an equitable interest, by the appointment of 

a receiver 

(3) An execution levied by seizure and sale on the goods of a 
debtor is not invalid by reason only of ns being an act of bankruptcy 
and a person who purchases the goods in good faith under a sale by 
the sheriff shall, m all cases acquire a good title to them against the 
trustee m bankruptcy 

41. (/) Where any goods of a debtor are taken ir execution and 
before the sale thereof, or »hc completion 
Outlet of tlienff at to of the execution by the receipt or recovery of 

goodt taken m execution the full amount of the levy, notice is served 

on the sbenff that a receiving order has been 
made against the debtor, the sheriff shall, on request, deliver the goods 
and any money seized or received m part satisfaction of the execution 
to the OfflciaJ Receiver but the costs of the execution shall be a first 
charge on the goods or money so delivered and the Official Receiver 
or trustee may sell the gt*ods, or an adequate part thereof lor the purpose 
of satisfying in charge 

(2) Where, under an execution in respect of a judgment for a sum 
exceeding twenty pounds, the goods of a debtor are sold or money is paid 
m order to avoid sale, the sheriff shall deduct his costs of the execution 
from the proceeds of sale or the money paid and retain the balance 
for fourteen days, and, if within that time notice is served on him 
of a bankruptcy petition having been presented by or against the debtor, 
and a receiving order is made against the debtor thereon or on any 
other pennon 0 / nbich the sheriff has notice the sheriff shall pav tf- 
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babncs to the Otllciil HcccKcr or, as the ease ma> be, to the irusics, 
who shall be entitled to retain It as against the execution creditor 

42. (/) Any settlement of property, not being a settlement made 
before and in consideration of marriage, or 
Avoidance of ccriain nudc in favour of a purchaser or incum 
icuicmeni* branccr in good faith and for valuable consi- 

deration, or a settlement made on or for 
the Wife Of children of the settlor of property which has 
accrued to the settlor alter marriage in right of his wife, «hall, if the 
sutilor becomes bankrupt within two years after the date of the settle- 
ment, be void against the trustee in the bankruptcy, and shall, if the 
settlor becomes bankrupt at anv subsequent time ulihm ten years after 
the date ul the settlement, be void against the trustee in the bankruptcy, 
unless the parties claiming under the settlement can prove that the 
settlor was at the time of making the scitlcmcnt, able to pay all his debts 
without the aid of the property comprised In the settlement, and that the 
interest of the settlor in such property passed to the trustee of such 
settlement on the execution thereof 

(-’I Any covenant or contract made by any person {heremaficr called 
the settlor) in consideration of Ins or her marriage, either lor the future 
payment of money for the benefit of the senior’s wife or husband, of 
children, or for the future sciilemeni on or for the settlor's wife or 
husband or children, of property, wherein the settlor had not at the date 
of the marriage any estate or inicrcM. whether vested or contingent, in 
pnsseesion or remainder, and not being money or property in right of 
the settlor's wife or husband, shall, if the settlor is adludged bankrupt 
and the covenant or contract has not been executed a* the date oL the 
commencement of his bankruptcy, be void against the trustee m the 
bankruptev. except so far as ii enables the persons entitled under the 
covenant or contract to claim for dividend in the settlor's bankruptcy 
under or in respect of the covenant or contract, but any such claim 
to dividend shall be postponed until all claims of the other creditors for 
valuable consideration In money or money's worth have been satisfied 
(’1 Any payment of money (not being payment of premiums on t 
policy of life assurance! or any transfer of property made by the settlor 
in pursuance of such a covenant or contract as aforesaid shall be 'o’d 
against the trustee m the settlor's bankruptcy, unless the persons to 
whom the payment or transfer was made prove either — 

(j) that ihc payment or transfer was made more than two year* 
before the date of the commencement of the bankruptcy, or 
(M that at the date of the payment or transfer the settlor was able 
to pay all his debts without the aid of the money so pai^ 
or the property so transferred, or 
f<i that the payment or transfer was made in pursuance of s 
covenant or contract to pay or transfer money or property 
expected to come to the settlor from or on the death of a 
particular pcrKin named in the covenant or contract and was 
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made uithm three months after (he money or property 
came into (he pos<ession or under the control of the settlor, 
but, in the event of an> such payment or transfer being declared void 
the perscns to ut-am it uas made shall be entitled to claim for dividend 
under or in respect of the covenant or contract in like manner as 'f it 
had not been executed at the commencement of the bankruptcy 

{4) Settlement shall, for the purposes of this section, include any 
conveyance or transfer of property 

43. <f) Where a person engaged in any trade or business makes 

an assignment to any other person of his 
Avoidance of general existing or future book debts or any class 
assigrunent; of book thereof and IS subsequently adjudicated bank 
debts unless tegi tered rupi the assignment shall be void against the 
trustee as regards any book debts which have 
not been paid at the commen<.emeni of the bankruptcy unless the ass gn 
meat has been registered as if the assignment were a bill of the sale 
given otherwise than by way of security for the payment of a sum of 
money and the provisions of the Bills of Sale Act 1876 with respect 
to the registration of bills of sale shall apply accordingly subject to such 
necessary modifications as mav be made bv rules under that Act 

Provided that nothing m this section shall have effect so as to render 
void anv assignment of book debts due at the date of the assignment 
from specified debtors or of debts growing due under specified contracts 
or any assignment of book debts included in a transfer of a business made 
bona fide and for value or in any assignment of assets for the benefit 
of creditors generally 

(2) For the purposes of this section assignment includes ass gn 
mem bv wav of security and other charges on book debts 

44. (/) Every convevance or transfer of property or charge there 

on made every payment made everv obliga- 
Avoidance of prefer incurred and every judicial proceeding 

ence m certain cases taken or Suffered bv anv person unable to pav 
his debts as thev become due from his own 
money in favour of any creditor or of anv person in trust for anv 
creditor with a view of giving such creditor or anv surety or guarantor 
for the debt due to such creditor a preference over the other creditors 
shall if the person making taking pavmg or suffering the same is 
adjudged bankrupt on a bankruptcy petit on presented within three months 
after the date of making taking pavmg or suffering the same be 
deemed fraudulent and 'Oid as against the trustee n the bankruptev 

(2( Th s section shall not affect the rights of anv person making 
t tie in good faith and for valuable consideration through or under a 
creditor of the bankrupt 

i3\ Where a receiving order is made against a judgment-debtor in 
pursuance 0 / section one hundred and eight of this Act this section 
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balance to the Official Receiver or, as the case may be, to the trustee 
who shall be entitled to retain it as against the execution creditor 

42. {/) Any settlement of propert), not being a settlement made 
before and in consideration of marriage, or 
Avoidance of certain made m favour of a purchaser or incum 

settlements brancer in good faith and for valuable consi 

deration, or a settlement made on or (or 
the wife or children of the settlor of property which has 

accrued to the settlor after marriage in right of his wife, shall, if the 
settlor becomes bankrupt within two years after the date of the settle 
ment be void against the trustee in the bankruptcy, and shall if the 
settlor becomes bankrupt at anv subsequent time within ten years after 
the date of the settlement, be void against the trustee in the bankruptcy 
unless the parties claiming under the settlement can prove that the 
settlor was at the time of making the settlement, able to pay all his debts 
without the aid of the property comprised in the settlement, and that the 
interest of the settlor in such properly passed to the trustee of such 
settlement on the execution thereof 

(2) Any covenant or contract made by any person (hereinafter called 
the settlor) m consideration of his or her marriage, either for the future 
payment of money for the benefit of the settlor’s wife or husband, or 
children, or for the future settlement on or for the seniors wife or 
husband or children of property, wherein the settlor had not at the date 
of the marriage any estate or interest, whether vested or contingent, in 
possession or remainder, and not being money or property in right or 
the settlor s wife or husband shall if the settlor is adjudged bankrupt 
and the covenant or contract has not been executed a* the date ol the 
commencement of his bankruptcy, be void against the trustee m the 
bankruptcy except so far as it enables the persons entitled under the 
covenant or contract to claim for dividend in the settlor’s bankruptcy 
under or in respect of the covenant or contract, but any such claim 
to dividend shall be postponed until all claims of the other creditors lor 
valuable consideration in moneyf or moneys worth have been satisfied 
{3) Any payment of money (not being payment of premiums on a 
policy of life assurance) or anyr transfer of properly made by the settlor 
in pursuance of such a covenant or contract as aforesaid shall be void 
against the trustee m the settlors bankruptcy^, unless the persons to 
whom the payment or transfer was made prove cither — 

(a) that the payment or transfer was made more than two ycsrs 
before the dale of the commencement of the bankruptcy . or 
(i>) that at the date of the payment or transfer the settlor was able 
to pay all his debts without the aid of the money so paid 
or the property so transferred, or 
(ii that the payment of transfer was made in pursuance of a 
covenant or contract to pay or transfer money or property 
expected to come to the settlor from or on the death ol a 
particular person named in the covenant or contract and was 
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made uithm three months after the money or property 
came into the possession or under the control of the settlor, 
but, in the e\ent of an> such payment or transfer being declared void, 
the per&cns to ubum 11 uas nude shall be entitled to claim for dividend 
Lnd“r or in respect of the covenant or contract m like manner as if it 
had not been executed at the commencemeiR of the bankruptcy 

(4) Settlement shall for the purposes of this section, include any 
conveyance or transfer of property 

43. (f> Uhere a person engaged in any trade or business makes 

an assignment to any other person of his 
Avoidance of yeneral existing or future book debts or any class 

as$ignment* of book thereof and is subsequently adjudicated bank 

debts unless registered nipt the assignment shall be void against the 
trustee as regards any book debts which have 
act been paid at the commencement of the bankruptcy unless the ass gn 
meat has been registered as if the assignment uere a bill of the sale 
given otherwise than by way of security for the payment of a sum of 
money and the provisions of the Bills of Sale Act 1876 w th respect 
to the registration of bills of sale shall apply accord ngly subject to such 
necessary modifications as may be made by rules under that Act 

Provided that nothing m this section shall have effect so as to render 
void any assignment of book debts due at the date of the assignment 
from specified debtors or of debts growing due under specified contracts 
or any a<signmeflt of book debts included in a transfer of a business made 
bona fide and for value or in any assignment of assets for the benefit 
of creditors generally 

(2) For the purposes of this section assignment includes ass gn 
mem by wav of security and other charges «n book debts 

44. (/) Every conveyance or transfer of property or charge there 

on made every payment made every obliga- 
Avoidance of prefer incurred and every judicial proceeding 

ence in certain cases taken or suffered by any person unable to pay 
his debts as they become due from his own 
money in favour of any creditor or of any person in trust for any 
creditor with a view of giving such creditor or any surety or guarantor 
for the debt due to such crediior a preference over the other creditors 
shall if the person making taking paving or suffering the same is 
adjudged bankrupt on a bankruptcy petition presented withm three months 
after the date of making taking psving or suffering the same be 
deemed fraudulent and void as against the trustee n the bankruptcy 

(2) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under a 
cred tor of the bankrupt 

(J) Where a receiving order is made against a judgment-debtor m 
pursuance of section one hundred and eight of this Act, this section 
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shall apply as if the debtor had been adjudged bankrupt on a bankruptcy 
petition presented at the date of the recenmg order 

45. Subject to the foregoing provisions of this Act with respect 

to the effect of bankruptcy on an execution or 
Pioteciion of bona fide attachment, and with respect to the atoidance 

transactions without oT certain settlements, assignments and pre 

notice ferences, nothing In this Act shall invalidate, 

in the case of a bankruptcy — 

(a) any payment by the bankrupt to any of his creditors, 

{b) Any payment or delivery to the bankrupt, 

(c) Any conveyance or assignment by the bankrupt for valuable 

consideration , 

(d) Any contract, dealing, or transaction by or with the bankrupt 

for valuable consideration 

Provided that both the following conditions arc complied with, 
namely — 

(0 that the payment, delivery, conveyance, assignment, contract, 
dealing or transaction, as the case may be, takes place before 
the date of the receiving order, and 
(lO that the person (other than the debtor) to, by, or with wbon 
the payment, delivery, conveyance, assignment, contract, 
dealing, or transaction was made, executed, or entered into 
has not at the time of the payment, delivery, conveyance 
assignment, contract, dealing, or transaction, notice of any 
available act of bankruptcy committed by the bankrupt before 
that time 

(B A, 1926, s 4) Where any money or property of a bankrupt 
has, on or after the date of the receiving 
Rcco>ery of pteperty bu, jjcforc notice thereof has been 

lld^e Tf' ie«!vmj ord« granted m the prescribed manner, been paid 
or transferred by a person having possession 
of It to some other person, and the payment or transfer is under the 
provisions of the principal Act void as against the trustee in the bank- 
ruptcy, then, if the person by whom the payment or transfer was made 
proves that when it was mode he had not had notice of the receiving 
order, any right of recovery which the trustee may have against him in 
respect of the money or property shall not be enforced by any 1*5^* 
proceedings except where and in so far as the Court is satisfied that 
a ui Djit. Vs'iSAtt VI CMUses «v tes?ect of 

the money or property or of some part thereof from the person to whom 
u was paid or transferred 

46. A payment of money or delivery of property to a person subse- 

quently adjudged bankrupt, or to a person 
Validity of certlua claiming by assignment from him, shall, not 
Withstanding anyihmg in this Act, be a good 
discharge to the person paying the money 
or delivering ihe property, if the payment or delivery is made before 
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the actual date on which the receumg order is made and without notice 
of the presentation of a bankruptc) petition, and is e ther pursuant to the 
ordinar> course of business or otherwise bona fide 

47. All transactions b> a bankrupt with aa> person dealing with 
him fcona fide and for value, m respect of 
Dftilin^ with undi». property, whether real or personal, acquired 
c arge an upt bankrupt after the adjudication 

shall, if completed before anv intervention b> the trustee, be valid 
agair't the trustee, and anv estate or interest m such property which 
b> virtue of this Act is vested in the trustee shall determine and pass 
m such manner and to such extent as ma> be required tor giving effect 
to an> «uch transaction 

This sub section shall apply to transactions with respect to real pro 
perty completed before the first day of April nineteen hundred and 
fourteen in any case where there has not been any intervention by the 
trustee before that date 

For the purposes of this sub section the receipt of any money 
security or negot able instrument fro-n or by the order or direction 
of a bankrupt by hiS banker and anv payment ana any delivery of any 
vecunty or negotiable instrument mMe to or bv the order or direction 
of, a bankrupt bv h'S banker shall be deemed to be a transact on by 
the bankrupt with such banker dealing with him for value 

(?) Uhere a banker has ascertained that a person having "n account 
'*ilh him IS an undischarged bankrupt then unless the banker is «acis 
Fed thaf the account is on behalf of some other pirsoa if chaJI be 
his duty forthwith to inform the trustee in the banitruptev or the Board 
of Trade of the existence of the account and thereafter he shall not 
make any payments out of the account except under an order of the 
Court or m accordance with msuucuons from the trustee in the bank 
ruptcy unless bv the expiration of one month from the date of giving 
the informjtion no instructions have been received from the trustee 


Reahsaiion 0 / Property 

48. (/} The trustee shall as soon as may be take possession of the 
Poisession of ro «t books and documents of the bankrupt 

by trustee ^ all Other parts of his property capable of 

manual delivery 

(2) The trustee shall m relating to and for the purpose of acquiring 
or retain ng possession of the property of the bankrupt be in the same 
position as if he were a receiver of the property appointed by the High 
Court and the Court may on his application enforce such acquisition 
or retention accordingly 

(j) Where any part of the property of the bankrupt consists of stock 
shares m sh ps shares or anv other property transferable in the books 
of any company office or person the trustee mav exerciee the right 
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transfer the property to the same extent as the bankrupt might ha^e 
exercised it i! he had not become bankrupt 

{4) Where any part of the property of the bankrupt is of copjhold 
or customary tenure, or js any like property passing by surrender and 
admittance or m any similar manner, the trustee shall not be com- 
pellable to be admitted to the property, but may deal with it m the 
same manner as if it had been capable of being and had been duly 
surrendered or otherwise conveyed to such uses as the trustee may 
appoint , and any appointee of the trustee shall be admitted to or other- 
wise invested with the property accordingly 

(5) Where any part of the property of the bankrupt consists of 
things in action, such things shall be deemed to have been duly assigned 
to the trustee 


(6) Subiect to the provisions of this Act with respect to property 
acquired by a bankrupt after adjudication, any treasurer or other officer, 
or any banker attorney, or agent of a bankrupt, shall pay and deliver 
to the trustee all money and securities m his possession or power, as 
such officer, banker, attorney or agent, which he is not by law entitled 
to retain as against the bankrupt or the trustee If he does not, he 
shall be guilty of a contempt of Court, and may be punished accordingly 
on the application of the trustee 


49 , Any person acting under warrant of the Court may seize any 

part of the property of a bankrupt, or of a 
of prooefty of debtor against whom a receiving order has 

been made, m the custody or possession of 
the bankrupt or the debtor, or of any other person and with a view 
to such seizure may break open any house, building, or room of the 
bankrupt or the debtor, where the bankrupt or the debtor is supposed 
to be, or any building or receptacle of the bankrupt or the debtor fthere 
any of his property is supposed to be, and where the Court is satis- 
fied that there is reason to believe that property of a bankrupt, or of 
a debtor against whom a receiving order has been made, is concealed 
m a house or place not belonging to him, the Court may, if thinks 
fit, grant a search warrant to any constable or officer of the Court, who 
may execute it according to its tenor 

50. (f) Where a bankrupt is a benefleed clergyman, the 

c , , may apply for a sequestration of the Pf® ® 

O' ">0 ,h. 

appointment of the trustee shall be suncie 
authority for the granting of a sequestration without any writ or othc 
proceeding, and the same shall accordingly be issued as on a wnt 0 
fcijM /flcijs founded on a ludgment against the bankrupt, and shall nave 
prioniy over any other sequestration issued after the commcncemenf 0 
ihe bankruptcy m respect of a debt provable m the bankruptcy, except 
a sequestration issued before the date of the receiving order b> or o'* 
behalf of a person who ai the time of the issue thereof had not notice 
of an avafJablc aci of bankruptcy committed by ihc bankrupt 
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(2) The bishop of the diocese in uhich the benefice is situate may, 
if he thinks fit, appoint to the bankrapt such or the like stipend as he 
might b> law ha^e appointed to a curate duly licensed to sene the 
benefice m C3«e the bankrupt had been non-resident, and the sequestrator 
shall pay the sum so appointed out of the profits of the benefice to 
the bankrupt by quarterly instalments while he performs the duties of 
the benefice 

(Jl The sequestrator shall also pay out of the profits of the benefice 
the salary payable to any duly liceitsed curate 0 / the church of the 
benefice in respect of duties performed by him as such during four 
months before the date of the receiving order, not exceeding fifty 
pounds 

(4) Nothing in this section shall prejudice the operation of the 
Ecclesiastical Dilapidations Act, 1871, the Sequestration Act, 1871, or 
the Benefices Act. 1898. or any mortgage or charge duly created under 
any Act of Parliament before the commencement of the bankruptcy on 
the profits of the benefice 

51. (7) Where a bankrupr js an officer 0 / the army or navy, or 
an officer or clerk or otherwise employed or 
lion orpa*'*'*" J engaged in the civil service of the Crown, the 

erediioii^*^ trustee shall receive for distribution amongst 

the creditors so much of the bankrupt s pay 
or salary as the Court, on the application of the trustee, with the consent 
of the chief officer of the departmeni under which the pay or salary is 
enjoyed, may direct Before making any order under this sub section 
the Court shall communicate with the chief officer of the department 
as to the amount, time, and manner of the payment to the trustee, and 
shall obtain the written consent of the chief officer to the terms of such 
payment 

(2) Where a bankrupt is in receipt of a salary or income other 
than as aforesaid, or is entitled to any half pay, or pension, or to anv 
compensation granted by the Treasury, the Court on the application of 
the trustee shall from time to tune make such order as it thinks just 
for the payment of the salary, income, half pav pension, or compen 
sation, or of any part thereof, 10 the trustee to be applied by him in 
such manner as the Court may direct 

(J) Nothing in this section shall take away or abridge any power 
of the chief officer of anyr public department to dismiss a bankrupt or 
to declare the pension, half-pay, or compensation of any bankrupt to be 
forfeited 

52- Where a married woman who has been adjudged bankrupt 
has separate property the income of which is 
subject to a restraint on anticipation the 
Court shall have power on the application 
of the trustee to order that during such 
time as the Court may or3er, the whole or 
some part of such income be paid to tf 


Appropriation of m 
come of properly res 
(tamed from anlicipa 
tion 


43 



674 IROMNCIVL INSOUENU* \CT [All’ H 

trustee for distribution amongst the creditors, and m the exercise of 
such power the Court shall have regard to the means of subsistence 
available (or the woman and her children 

53> (f) Utthl a trustee is appointed, the Official Receiver shall 
be the trustee for the purposes of this Act, 
VcEiing and transfer immediately on a debtor being adiudged 

of property bankrupt, the property of the bankrupt shall 

vest in the trustee 

(2) On the appointment of a trustee, the property shall forthwith 
pass to and vest in the trustee appointed 

(J) The properly of the bankrupt shall pass from trustee to trus'ee 
including under that term the Official Receiver when he fills the office 
of trustee and shall vest m the trustee for the time being during his 
continuance in office, without any conveyance, assignment, or transfer 
whatever 

(4) The certificate of appointment of a trustee shall, for all purposes 
of any law in force in any part of the British dominions requiring 
registration, enrolment, or recording of conveyances or assignments of 
properly, be deemed to be a conveyance or assignment of property and 
may be registered enrolled and recorded accordingly 

54. (f) Where any part of the property of the bankrupt consists 
of land of any tenure burdened with onerous 
Diaelaimer of onerous covenants, of shares or stock m companies 
property of unprofitable contracts or of any other 

property that is unsaleable, or not readily 
saleable by reason of ns binding the possessor thereof to the performance 
of any onerous act or to the payment of any sum of money, the trustee, 
notwithstanding that he has endeavoured to sell or has taken possession 
of the property or exercised any act of ownership in relation thereto 
but subject to the provisions of this section, may, by writing signed by 
him at any time within twelve months after the first appointment of 
a trustee or such extended period as may be allowed by the Court 
disclaim the property 

Provided that where any such propeny has not come to the knowledge 
of the trustee within one month alter such appointment, he may disclaim 
such property at any time within twelve months after he has become 
aware thereof or such extended penod as may be allowed by the Court 

(2) The disclaimer shall operate to determine, as front the date of 
disclaimer the rights, interests, and liabilities of the bankrupt and his 
properly m or in respect of the property disclaimed, and shall also dis 
charge the trustee from all personal liability fn re'pect of the propertj 
disclaimed as from the date when the property vested in him, but shall 
not, except so far as is necessary for the purpose of releasing the 
bankrupt and his property and the trustee from liability, affect the rights 
or liabiliiics of any other person 



\T1 H ] 


the: b\\krdptc\ \ct, 1914 


<’75 


(j) A trustee shall not be entitled to disclaim a lease without the 
lea^e of the Court except in any cases uhich may be prescribed by 
general rules and the Court may before or on granting such lea\e 
require such notices to be given to persons interested and impose such 
terms as a condition of granting leave and make such orders with respect 
to fixtures tenant s improvements and other matters arising out of the 
tenaow) as the Court thinks juSt 

(1) The trustee shall not be entitled to disclaim any property m 
pursuance of this section in any case where an application m writing 
has been made to the trustee by any person interested m the property 
requiring him to decide uheihcr he will disclaim or not and the trustee 
has for a period of twenty-eight days after the receipt of the application 
or such extended period as may be allowed by the Court declined or 
neglected to give nonce whether he disclaims the property or not and 
m the case of a contract if the trusiee after such application as afore 
said dees not within the said period or extended period disclaim the 
contract he shall be deemed to have adopted it 

(51 The Court may on the application of any person who is as 
Saairisi the trustee entitled to the benefit or subject to the burden of 
s contract made with the bankrupt make an order resend ng the contract 
on such terns as to payment by or to either party of damages for the 
non performance of the contract or otherwise as to the Court may 
seem equitable and any damages payable under the order to any such 
person may be proved by him as a debt under the bankruptcy 

(d) The Court may on application by any person either claiming 
any interest m any d ^claimed property or under any liability not dis 
charged by this Act m respect of any disclaimed property and on 
hearing such persons as 11 thinks fit make an order for the vesting of 
the property in or delivery thereof to any person entitled thereto or 
to whom it may seem just that the same should be delivered by way 
of compensation for such liability as aforesaid or a trustee for him 
and on such terms as the Couri thinks just and on any such vesting 
order be ng made the property comprised therein shall vest accordingly 
in the person therein named in that behalf without any conveyance or 
assignment for the purpose 

Provided that where the property disclaimed is of a leasehold nature 
the Court shall not make a vesting order m favour of any person claim 
vng under the bankrupt whether as under lessee or as mongagee by 
dem se except upon the terms of making that person — 

(a) subiect to the s«me tiablihes and obi gallons as the bankrupt 

was subiect to under the lease in re'pect of the property 
at the dale when the bankruptcy petition was filed or 

(b) if the Court thinks ft subiect only to the same and obligations 

as If ihe lease had been assgned to that person at that dste 
and in either event {if the case so requires) as if the lease had com 
prised only the property comprised in ihe vesting order and any mort 
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gagee or under-lessee declining to accept a vesting order upon such terms 
shall be excluded from all interest m and security upon the properly, 
and if there is no person claiming under the bankrupt who is uilling 
to accept an order upon such terms, the Court shall have pouer to vest 
the bankrupt’s estate and interest m the property in any person liable 
either personally or m a representative character, and either alone or 
jointly with the bankrupt to perform the lessee’s covenants in the lease 
freed and discharged from all estates, incumbrances, and interests created 
therein by the bankrupt 

(7) Where on the release removal resignation or death of a trustee 
in bankruptcy an Official Receiver is acting as trustee, he may disclaim 
any property which might be disclaimed by a trustee under the fore 
going provisions, notwithstanding that the time prescribed by this section 
for such disclaimer has expired but such power of disclaimer shall be 
exercisable only within twelve months after the Official Receiver has 
become trustee m the circumstances aforesaid or has become aware of 
the existence of such property, whichever period may last expire 

(8) Any person injured by the operation of a disclaimer under this 
section shall be deemed to be a creditor of the bankrupt to the extent 
of the injury, and may accordingly prove the same as a debt under the 
bankruptcy 


Power! of tniitee to 
deal with property 


55. Subject to the provisions of this 
Act. the trustee may do all or any of the 
following things — 


(/) Sell all Of any pan of the property of the bankrupt (including 
I e goodwill of the busmess, if any, and the book debts due or growing 
due to ffie bankrupt) by public auction or private contract, with power 
to transfer the whole thereof to any person or company, or to sell the 
same in parcels 


(2) Give receipts for any money received by him which receipts 
shall effectually discharge the person paying the money from all res- 
ponsibility m respect of the application thereof, 

(J) prove rank claim and draw a dividend in respect of any debt 
due to the bankrupt 

(4) Exercise any powers the capacity to exercise which is vested 
n the trustee under this Act and execute any powers of attome>, deeds 
and other instruments for the purpose carrying Into effect the provisions 
of this Act , 


(5) Deal with any property to which the bankrupt Is beneficially 
eniiilcd as tenant in tail in ihe same manner as the bankrupt might 
have dealt with it and sections fifty six to seventy three of the Fines 
and Recoveries Act, 1S33 shall extend and apply to proceedings under 
this Act. as if those sections were herein re-cnacied and in terms made 
applicable to those proceedings 
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Pov.ets exercisable by 56. The trustee may, with the permis* 
trostee permission 5 , 0 ^ of the committee of inspection, do all 

o^comm.ltee of inspec following things - 

(/) Carry on the business of the bankrupt, so far as may be neces- 
sary for the benehcial windmg-up of the same; 

Bring institute, or defend any action or other legal proceeding 
relating to the property of the bankrupt , 

(o) Employ a solicitor or other agent to take any proceedings or 
do an) business which may be sanctioned by the Committee of Inspection; 

«) Accept as the consideration for the sale pf any property of the 
bankrupt a sum of money payable at a future time subject to such 
stipulations as to security and otherwise as the committee think Tit, 

(5) Mortgage or pledge any part of the property of the bankrupt for 
the purpose of raising money for the payment of his debts , 

( 6 ) Refer any dispute to arbitration, compromise any debts, claims, 
and liabilities whether present or future certain or contingent, 
liquidated or unliquidated subsisting or supposed to subsist between the 
bankrupt and any person who may have incurred any liability to the 
bankrupt on the receipt of such sums payable at such times, and 
generally on such terms as may be agreed on , 

(7) Make such compromise or other arrangement as may be thought 
expedient with creditors, or persons claiming to be creditors m respect 
of any debts protable under the bankruptcy. 

(S) Make such compromise or other arrangement as may be thought 
expedient with respect to any claim arising out of or incidental to the 
property of the bankrupt made or capable of being made on the trustee 
by any person or by the trustee on any person 

(9) Divide m its existing form amongst the creditors, according to 
IIS estimated value any property which from its peculiar nature or other 
special circumstances cannot be readily or advantageously sold 

The permission given for the purposes of this section shall not be 
a general permission to do all or any of the above-mentioned things, 
but shall only be a permission to do the particular thing or things for 
which permission is sought in the specified case or cases 

S7. The trustee with the permission of the Committee of Inspection 
may appoint the bankrupt himself to super- 
power to allow bank *6 mana^ment of the property of the 

rupt to manage propeiiy bankrupt or any part thereof or to carry on 
the trade (if any) of the bankrupt for the 
benefit ol his creditors and m any other respect to aid in administering 
the property, in such manner and on such terms as the trustee may 
direct 
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58. The trustee may from tune to time with the permission of 
the Committee of Inspection make such 
allowance as he may think lust to the bankrupt 
out of his property for the support of the 
bankrupt and his family or in consideration 
of his services if he is engaged in winding 
up his estate, but any such allowance may be reduced by the Court 


Allowance (o bankrupt 
for maintenance or ser* 


59. Where any goods of a debtor against whom a receiving order 
has been made are held by any person by 
R.ffbt of trustee to m- W pledg*. PO'^er, or other security, it 

sped gootls pawned etc shall be lawful for the Official Receiver or 

trustee, after giving notice in writing of his 
intention to do so, to inspect the goods, and where such notice has 
been given such person as aforesaid shall not be entitled to realise hi» 
security until he has given the trustee a reasonable opportunity of 
inspection of the goods and of exercising his right of redemption if he 
thinks flt to do so 


60. Where the property of a bankrupt comprises the copyright 

m any work or any interest m such copy* 
Limilalion c.( (m.Me . "Sl" “I* I"* ‘S m 

power in relation to copy of the work royalties or a share of the proms 
m respect thereof the trustee shall not be 
entitled to sell, or authorise the sale of, any 
copies of the work, or to perform or authorise the performance ol the 
work, except on the terms of paying to the author such sums by way 
of royalty or share of the profits as would have been payable by the 
bankrupt nor shall he, without the consent of the author or of the Court, 
be entitled to assign the right or transfer the interest or to grant any 
interest in the right by licence, except upon terms which will secure 
to the author payments by way of royalties or share of the profits at a 
rate not less than that which the bankrupt was liable to pay 

61. Where the Official Receiver or trustee has seized or disposed 
of any goods chattels, property, or other 
efiects in the possession or on the premises 
of a debtor against whom a receiving order 
has been made, without notice of any claim 
by any person in respect of the ‘ame. 
and It IS thereafter made to appear that the 

said goods, chattels, properly or other effects were not, at ihc 
dale of the receiving order the property of the debtor, the Official 
Receiver or trustee shall not be personally liable for any loss or damage 
arising from such seizure or disposal sustained by any person claiming 
such properly, nor for the costs of any proceedings taken to establish 
a caim thereto, unless the Court is of opinion that the Official Receiver 
or trustee has been guilty of negligence in respect of the same 


Pioteclion of official 
receiver* and Iriiatees 
from personal liability in 
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Dutn5u(ion of Property 

62. (0 Subiect to the reteotion of such sums as may be neces- 

sary lor the costs ol administration or other- 
Declatation and diitii the intsics shall, with all convenient 

h^tiott of dmdends <peed, declare and distribute dividends amongst 

the creditors uho ha\e proved their debts 

(2) The first dividend, if any, shall be declared and distributed within 
four months after the conclusion of the first meeting of creditors, unless 
the trustee satisfies the committee of inspection that there is sufficient 
reason for postponing the declaration to a later date 

(j) Subsequent dividends shall in the absence of sufficient reason to 
the contrary, be declared and disinbuied at intervals of not more than six 
mont‘'s 

(4) Before declaring a dividend the trustee shall cause notice of his 
intention to do so to be gaaeited in the prescribed manner, and shall also 
send reasonable notice thereof to each creditor mentioned m the bankrupt’s 
statement viho has not proved his debt 

(5) When the trustee has declared a dividend he shall send to each 
creditor «ho has proved a notice shoeing the amount of the dividend and 
'^hen and how it is payable and a statement in the prescribed form as 
to the particulars of the estate 

63. (f) Where one partner of a firm 1 $ adiudged bankrupt a creditor 

10 whom the bankrupt is indebted jointly with 
joint and leparate the Other partners of the firm or any of them, 
duidendt ^{lail not receive any dividend out of the 

separate property of the bankrupt until all 
the separate creditors have received the full amount of iheir respective 
debts 

(2) Where lomt and separate properties are being administered 
dividends of the jomt and separate properties shall unless otherwise 
directed by the Board of Trade on the application of any person interested 
be declared together and the expenses of and incidental to such 
dividends shall be (airly apportioned by the trustee between the joint 
and separate properties regard being had to the work done for and the 
benefit received by each property 

64 . U) In the calculation and distribution of a dividend the trustee 

shall make provision for debts provable in 
Provision (or crediiors bankruptcy appearing from the bankrupt s 
icviding at a distance siatcments or oiherw ise to be due to 

'tc persons resident in places so distant from 

Ibe place where the trustee is acting that m 
the ordinary course of communication they have not had sufficient time 
to tender their prods or to establish them if disputed and also for debts 
provable in bankruptcy the subiect of claims not yet determined 

(2) He shall also make provision for any disputed proof or claims 
and for the expenses necessary for the administration of the estate or 
othervtise 
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(J) Subject to the foregoing pro\tsion$, he shall distribute as dmdsni 
all monej in hand 


65. Any creditor uho has not proved his debt before the jeclara 103 
of any dividend or dividends shall be entitled 
to be paid out of any money for the tune 
being m the hands of the trustee any dividend 
or dividends he may have failed to recede 
before that money is applied to die paj-wst 
of any future dividend or dividends, but he 
shall not be entitled to disturb the distribution of any dividend declared 
before his debt uas proved by reason that he has not participated there n 


Right of creditor 'v.ho 
has cot pro\ed debt be 
fore declaration of a 
dn idend 


86. (/) 'Sphere a debt has been proved, and the debt includes 
interest or any pecuniary consideration in 
Interest on debu bcu of interest, such interest or consideration 

shall for the purposes of dividend be calculated 
at a rate not exceeding five per cenruTt per annum without prejudice 
to the right of 3 creditor to receive out of the estate any higher rs e 
of interest to »hich he may be entitled after all the debts proved la i^e 
estate have been paid m full 

(2) In dealing viith the proof of the debt, the folloamg rules shall 
be observed — 

(fl) Any awcount settled between the debtor and the creditor withui 
three years preceding the date of the receiving order nay 
be examined and if it appears that the senltment of the 
account forms substantially one transaction with any 
alleged to be due out of the debtors estate (whether in the 
form of renewal of a loan or capitalisation of merest or 
ascertamnent of loans or otherwise), the accouni may be 
reopened and the whole iransaaion treated as one 
(b) Any payments nude by the debtor to the creditor before the 
receiving order whether by way of bonus or oihcrwise and 
any sums received by the creditor before the receiving order 
from the reahsaiion of any secunty for the debt shall 
notwiths andiag any agreemem to the contrary be appro* 
priated to principal and interest in the proponion that i*is 
principal bears to the sum payable as interest at ibe agreed 
rate 

(f) \Phere the debt due is secured and the security is reali'*'^ ^ ^ 
the receiving order cr the value thereof 1$ assessed m ** 
proof, the anount realised or assessed shall be appfopna e 
to the sansfaction of pnncipal and interest m ihe proponica 
that the pnne pal bears to the sum payable as nterest at the 
agreed ra e 

67. (I) Vfhen ihe trustee has realised all the propeny of the 
bankrupt or so much jhcreof as can m the 
Final dividend Jo W opiiiiOT Of hiTiself and of the Co-'Titiec 

of Inspection be real sed wnhoat needlessly 
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protracting the trusteeship, he shall declare a final dividend, but before 
"0 doing he shall give notice m manner prescribed to the persons whose 
claims to be creditors ha\e been notified to him but not established to 
his sat sfaciion that if they do not establish their claims to the satisfaction 
0/ the Court within a time limited by the nonce he will proceed to make a 
final diMdend without regard to their claims 

( 2 ) Alter the expiration 0! the time so limited if the Court on 

application by an> such claimant grants him further time for establishing 

his claim then on the expiration of such further time the property of 
the bankrupt shall be divided among the creditors who have proved their 
debts Without regard to the claims of any other persons 

68. No action for a dividend shall he against the trustee, but, 

if the trustee refuses to pay any dividend the 

No action for dividend Court may if it thinks fit order him to pay 

It and also to pay out of his own money 

interest thereon for the time that it is withheld and the costs of the 

application 

69 . The bankrupt shall be eniiiled to any surplus remaining after 

payment in full of his creditors with interest 
Right of bankrupt to 3$ by this Act provided and of the costs, 
surplua charges and expenses of the proceedings 

under the bankruptcy petition 


part III 

(Official Receivers and Staff op Board op Trade ) 

70 (/) There shall conimoe to be Official Receivers of debtors 
estates who shall be appointed and removable 
by and shall act under the general authority 
Official receivers of actions of the Board of Trade but 

e tors estates Officers of the Courts to which 

they are respectively attached 

(2) The number of Official Receivers and the districts to be assigned 
to them shall be fixed by the Board of Trade with the concurrence of 
the Treasury One person only shall be appointed for each district unless 
the Board of Trade with the concurrence of the Treasury otherwise 
direct but the same person may with the Ue concurrence be appointed 
to act for more than one district 

( ) Where more than one Official Receiver is attached to the Court 
such one of them as is for the lime being appointed by the Court for 
any partcular estate shall be the Offical Receiver for the purposes of 
that estate The Court shall distnbuie the receiverships of the panicular 
estates among the Official Receivers m the prescribed manner 
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71. (/) The Board 0 / Trade may by order direct that any of i>s 
officers mentioned in the order shall be 
Deputy for official re capable of discharging the duties of any 
Official Receiver during any temporary vacancy 
in the office, or during the temporary absence 
of any Official Receiver through illness or otherwise 

(2) The Board of Trade may on the application of an Official 
Receiver at any time by order nominate some fit person to be his depuij 
and to act for him for such time not exceeding two months as the order 
may fix and under such conditions as to remuneration and otherwise as 
may be prescribed 

(J) The Board of Trade may by order, for reasons to be stated 
therein direct in any special case that any of its officers mentioned m 
the order shall be capable of discharging any portion of the dunes of ihe 
Official Receiver for the performance of which it is in the opinion of the 
Board expedient that some person other than the Official Receiver be 
appointed provided that no additional expense be thereby incurred 
72. (/) The duties of the Official Receiver shall have relation both 
Status of official f« to the conduct of the debtor and to the ad^ 
ministration of his estate 

(2) An Official Receiver may for the purpose of affidavits venfyinfi 
proofs petitions or other proceedings under this Act administer oaths 
(J) All provisions in this or any other Act referring to the trustee to 
a bankruptcy shall unless the context otherwise requires or the Act 
otherwise provides include the Official Receiver when acting as trustee 
(4) The trustee shall supply the Official Receiver with such informa 
tion and give him such access to and facilities for in'peciing the 
bankrupts books and documents and generally shall give him such aid 
as may be requisite for enabling the Official Receiver to perform his 
dunes under this Act 

I* 73. As regards the debtor, it shall be 
debtor 8 ^condLcV * Official Receiver — 

(a) To investigate the conduct of the debtor and to report 10 the 
Court stating whether there is reason to believe that the 
dcbior has committed any act which consiitutcs a mis- 
demeanour under ihis Act or any enactment repealed by 
this Act or which would lustify the Court m refusing 
suspending or qualifying an order for his discharge 
<h) To make such other reports concerning ihc conduct of the 
debtor as the Board of Trade may direct 
(c) To fake such part as may be directed by the Board of Trade 
in the public csamination of the debtor 
id) To take such part and gl\c such assistance in relation to the 
prosecution of any fraudulent debtor as the Board of Trade 
may direct 
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74. (I) As regards (he estate of a 

debtor it shall be the duty of the Official 
Receuer — 

ui Pendinj fie apporntment of a trustee to act as interim receiver 
of ifie debtors estate and uherc a special manager i» not 
appointed as manager thereof 

(f-i To authorise the special manager to raise money or make 
3d\ances tor the purposes of the estate m any case vhere, 
>n (he mtercMs of the creditors it appears necessary so to 
do 

(cl To summon and preside at the first meeting of creditors, 

idi To issue forms-of proxy for use at the meetings of creditors, 

(r) To repon to the creditors as to any proposal which the debtor 
ma\ h4\e made with respect to the mode of liquidating his 
affairs 

</) To advertise the receiving order the date of the creditors’ first 
meeting and of the debtors’ publie examination, and such 
other matters as it may be necessary to advertise, 

l£) To act as trustee during any vacancy in the office of trustee 

(2| For the purpose of his duties as interim receiver or manager, 
the Official Receiver shall have the same powers as if he were a receiver 
and manager appointed by the High Court, but shall as far as practicable, 
consult the wishes of the creditors with respect to the management of the 
debtor s property and may for that purpose, if he thinks it advisable, 
summon meetings of the persons claiming to be creditors and shall not, 
unless the Board of Trade otherwise order, incur any expense beyond 
such as IS requisite for the protecuon of the debtor’s property or the 
disposing of perishable goods 

Provided that, when the debtor cannot himself prepare a proper 
statement of affairs the official receiver may, subject to any prescribed 
conditions and at the expense of the estate, employ some person or 
persons to assist in the preparation of the statement of affairs 

(J) Every official receiver shall account to the Board of Trade and 
pay over all moneys and deal with all securities in such manner as the 
Board from time to time direct 
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75 . The Board of Trade may, with the approval of the Treasury 
as to number, appoint such officers, including 
official receivers, clerks, and servants as may 
ower for Board of required by the Board for the execution 
ce lo appoint officer* . ^ ^ ^ c 

of this Act, and may dismiss any such officer 
clerk or servant 
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Trustees in Banksuptcv 
Official Name 

76. The official name of a trustee in bankruptcy shall be 
"the trustee of the property of 

Official name of trustee a bankrupt" (inserting the name of the 
‘ bankrupt), and by that name, the trustee may, 

m any part of the British dominions or elsewhere hold property of every 
description, make contracts, sue and be sued, enter into any engagements 
binding on himself and his successors m office, and do all other acts 
necessary or expedient to be done m the execution of his office 


Appotttimenf 

77. (/) The creditors may, if they think fit, appoint more persons 

than one to the office of trustee, and when 
Power to eppomt joint more persons than one are appointed they shall 
or successive trustees declare whether any act required or authorised 
(0 be done by the trustee is to be done by all 
or any one or more of such persons, but all such persons are In this 
Act included under the term "trustee”, and shall be joint tenants of 
the property of the bankrupt 

(2) The creditors may also appoint persons to act as trustees m 
succession in the event of one or more of the persons first named declining 
to accept the office of trustee, or failing to give security, or of the 
appointment of any such person not being certified by the Board of Trade 

78. (/) If a vacancy occurs m the office of a trustee, the creditors 

p , t general meeting may appoint a person to 

vacancy* *offiM** of **** vacancy, and thereupon the same pro- 
irusiee ° ceedings shall be taken as in the case of a 

first appointment 

(2j The Official Receiver shall, on the requisition of any creditor, 
summon a meeting for the purpose of filling any such vacancy 

(J) If the creditors do not, within three weeks after the occurrence 
of a vacancy, appoint a person to fill the vacancy, the Official Receivers 
shall report the matter to the Board of Trade and the Board may appoint a 
trustee , but in such case the creditors or committee of inspection shall 
have the same power of appointing a trustee in the place of the person 
so appoinied by the Board of Trade as in the case of a first appointment 

(4) During any vacancy in the office of trustee the Official Receiver 
shall act as trustee 
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Control over Trustee 

79. </) Subiect to the provisions of this Act, the trustee shall, 
m the administration of the property of the 
Diicjfijc^Ty peuers of bankrupt and in the dislnbutjao thereof 
trustee and control there amongst his Creditors, have regard to any 
directions that may be given by resolution of 
the creditors at any general meeting, or by the 
committee of inspection and any directions so given by the creditors at 
anv general meeting shall in case of conflict be deemed to ovjrnde any 
directions given by the committee of inspection 

12 ) The trustee ma\ from time to time summon general meetings of 
the creditors for the purpose of ascertaining their wishes, and it shall be 
his duty to summon meetings at such times as the creditors, by resolution, 
either at the meeting appointing the trustee or otherwise may direct, 
and It shall be tau ful for any creditor with the concurrence of one sixth 
m value of the creditors (including himself) at any time to request the 
trustee or OPicial Receiver to call a meeting of the creditors, and the 
trustee or Official Receiver shall call such meeting accordingly within 
fourteen days 

Provided that the person at whose instance the meeting is summoned 
shall deposit wuh the trustee or the Official Receiver, as the case may be, 
a sum sufficient to pay the costs of summoning the meeting, such sum 
to be repaid to him out of the estate if the creditors or the Court so 
direct 

{3) The trustee may apply to the Court in manner prescribed for 
directions m relation to any particular matter arising under the 
bankruptcy 

(4) Subject to the piovivions ol this Act, the trustee shall use his 
oun discretion in the management of the estate and its distribution among 
the creditors 

or any of the creditors, or any other person, is 
aggrieved by any act or decision of the trustee, 
be may apply to the Court, and the Court may 
confirm reverse, or modify the act or decision 
complained of, and make such order m the 
premises as it thinks )ust 

of Trade shall take cognizance of the conduct 
of trustees, and, m the event of any trustee 
not faithfully performing his duties, and duly 
observing all the requirements imposed on him 
by statute, rules, or otherwise, with re<ipect 
to the pcTformance, of his duties .or in the event of any complaint being 
made to the Board by any creditor in regard thereto, the Board sh" 
inquire into the matter and take such action ihereon as may be 
expedient 


80. If the bankrupt 

Appeal to Couit against 
trustee 

81. (/) The Board 

Control of Board of 
Trade over trustees 
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(2) The Board may at any time require any trustee to ansuer any 
inquiry made by them in relation to any bankruptcy m which the trustee 
IS engaged and may, if the Board think fit, apply to the Court to examine 
on oath the trustee or any other person concerning the bankruptcy 

(J) The Board may also direct a local investigation to be made of 
the books and vouchers of the trustee 


Rcmunerahon and Costs 

82. "{t) Where the creditors appoint any person to be trustee of * 
debtor s estate, his remuneration (if any) shall 
Remuneration of trustee be fixed by an ordinary resolution of the 
creditors, or, if the creditors so resoKe, by the 
Committee of Inspection, and shall be m the nature of a commission or 
percentage, of which one part shall be payable on the amount realised 
by the trustee after deducting any sums paid to secured creditors out of 
the proceeds of their securities and the other part on the amount dis 
tnbuted in dividend 

(2) If one fourth in number or value of the creditors dissent from 
the resolution or the bankrupt satisfies the Board of Trade that the 
remuneration ts unnecessarily large, the Board of Trade shall fix the 
amount of the remuneration 

(J) The resolution shall express what expenses the remuneration is 
to cover, and no liability shall attach lo the bankrupt’s estate, or to the 
creditors m respect of any expenses which the remuneration ts expressed 
to cover 

(4) Where a tru«tee acts without remuneration, he shall be allowed 
out of the bankrupt s estate such proper expenses incurred by him m or ^ 
about the proceedings of the bankruptcy as the creditors may, with the 
sanction of the Board of Trade approve 

A trustee shall not, under any circumstances whatever, make 
any arrangement for or accept from the bankrupt, or any solicitor 
auctioneer or any other person that may be employed about a bankruptcy, 
any gift remuneration, or pecuniary or other consideration or benefit 
whatever beyond the remuneration fixed by the creditors and payable 
out of the estate, nor shall he make any arrangement for giving up, of 
give up any part of his remuneration, either as receiver, manager, or 
trustee to the bankrupt or any solicitor or other person that may be 
employed about a bankruptcy 

83. (/} Where a trustee or manager receives remuneration for hi» 
services as such, no payment shall be allowed 
Allo>..„„ f accomK in respect o! ihe performance 

of cost* hy any other person of the ordinary duties 

which are required by statute or rules to be 
performed by himcelf 

{2) Where the trustee is a sohcnor, he may contract that the 
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resiunera ion for bis «crMCCs as trustee shall mclude all professional 
services 

(0) All bills and charges ol <uIicitors managers accountants 
ajctio-eers brokers and other persons not being trustees shall be 
taxed by the prescribed oBicer and no paxments m respect thereof shall 
be allo-ed m he tr-s ce s account^ uithoui proof of such taxation haxing 
been made The taxing master shall satisfy himself before passing 
sjch bills and charges that the empIoMncni of such solicitors and other 
persons in re«pcct cl the particular matters out of xxhich such charges 
arise has been duly sanctioned The sanction must be obtained before 
the employment except m ca<es of urgencx and m such cases it must 
be shown that no undue delax took place in obtaining the sanction 

(41 Exerx sjch person shall on request by the trustee (which request 
the trustee shall make a suhicicni time before declaring a dividend) 
Reiner his bill cl costs or charges to the proper officer for taxation and 
tf he fails to do «( within <icxcn daxs after receipt of the request or 
such lunher time as the Court on application may grant the trustee 
shall declare and dsnhutc the dixiJcnd without regard to any claim by 
hint and thereupon anx such claim shall he forfeited as well against Che 
trustee p«rsonallv as against the estate 

Receipts Pi\mcnts Accounts 4 uiiif 

84 . The trustee or Official Receiver shall whenever required by 

anv creditor so to do furnish and transmit 
Truiiee to (urnid- lit to him by po>t a list of the creditors showing 
0/ cred tor* amount of the debt due to each creditor 

and shall be entitled to charge for such list 
the sum of three pence per foTio ol seventy two words together with the 
cost of the postage thereof 

85 . It shall be lawful for any creditor with the concurrence of one 

sixth of the creditors (including himself) at 
Truite< to furnsh Mate any iimc to Call upon the trustee or Official 
Receiver to furnish and transmit to the 
creditors a statement of the accounts up to 
the date of such notice and the trustee shall upon receipt of such notice, 
furnish and transmit such statement of the accounts 

Provided that the person at whose instance the accounts are furnished 
shall deposit with the trustee or Official Receiver, as the case may be 
a sum sufficient to pay the costs of furnishing and transmitting the 
accounts which sum shall be repaid to him out of the estate if the 
creditors or the Court so direct 

86. The trustee shall keep, in manner prescribed proper books 

m which he shall Irom time to time cause to 
Books to be kepi by he made entries or minutes of proceedings at 
iiustee meetings and of such other matters as may 

be prescribed and any creditor of the bankru'* 
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niaj subject to the costrol of the Court, personally or by his agent, 
in-pect any such books 

87, (/) Esery trustee m a bankruptcy shall from nmR to time, 

as may be prescribed, and not les» tban cnee 
Annual statement of tu cwiy jear during the continuance of the 
pich-eedings bankruptcy, traostnit to the Board of Trade 

a statement shotting the proceedings n the 
bankrupic> up to the date of the statement containing the pre*cn’^ 
paniculars and made out m the prescribed form, 

( 2 ) The Board of Trade shall cause the statements so transmitted to 
be examined and shall call the trustee to account for any misfea^ans, 
neglect or omission 'abich ci 2 > appear on the said statementa or in hii> 
2 cco>,nts or otberaise and may require the trustee to nuke good any 
loss ^hich the estate of the bankrupt may have sustained by the ms- 
feasance neglect or omission 

88. No trustee m a bankiup cy or under any composition or «J)ess 

of arrangement shall pay any sum* received 
Trustee not to pay into by him as trustee iwo bis pnvaie banking 
pnvale account 

89* U) The Bankruptcy Esutea Account shall conunue to be kept 
by the Board of Trade uiih the Bank cf 
Paj-meni of money mu England and all moneys received by the 
Bank of Esgtand Board of Trade in respect of pro ce edings 

under this Act shall be paid to that account. 

(2) Every trustee ifl bankruptcy sbaU in such manner and at such 
times as the Board of Trade uith the concurrecce of the Treasury direa 
p3) the money received by him to ±e Bankruptcy Estates Account at the 
Bank of England and the Board of Trade shall fumiah him tviih a ceru 
Gcate a! receipt of the money so paid 

Provided that — 

(o) if it appears to the Comeuttee of In'pectioa that, for the purpose 
of can7ing on the debtor s business or of obtaining advances 
or because of the probable amount of the cash ba.an'^ 
or if the commiiiec shall satisfy the Board of Trade^ i 
for any other reason it is for the advantage of the crs-.tcR 
that the trustee should have an account with a local bank, 
the Board ci Trade shall, on the applicauon o! the Conunnee 
of Inspection, authorise the trustee to make his paiirea > 
into and out of such local bank as the committee cay « 

(b) in any bankruptcy composition of scheme of arrangement m 
«hich the Official Receiver is acting as trustee, or m ■fthch 
a trustee is acting without a Committee of Inspeaion the 
Board of Trade may if for special reasons they think rt 
to do so upon the application of the Official Receiver or 
other trustee authorise the trustee to make his payments 
into and ovit of such local bank as the Board may direct 
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(o) \ihere the trustee opens an account sn a local banK, he shall open 
and l.ccp it m the name ol the debtors estate, and any interest receivable 
in respect of the account shall he part of the assets of the estate, and 
the iru^iec shall make his payments into and out of the local bank in 
the prescribed manner 

(^) Subject to any general rules relating to small bankruptcies under 
section one hundred and twenty nmc of this Act v.bere the debtor at the 
date 0 / the receiving order has an account at a bank such account shall 
not be uithdravn until the expiratioo of seven days from the day ap 
po nted for the first meeting of creditors unless the Board of Trade 
for the safety of the account, or other sufficient cause order the with 
draft al of the account 

(5) If a trustee at any time retains for more than ten days a sum 
exceeding fiftv pounds or such other amount as the Board of Trade m 
any parucular ca«e authorise him 10 retain then unless he explains 
the retention to the satisfaction of the Board of Trade he shall pay 
interest on the amount so retained in excess at the rate of twenty per 
centum per annum and shall have no claim to remuneration and may be 
removed from his office by the Board of Trade and shall be liable to pay 
any expenses occasioned by reason of his default 

(d) All payments out of money standing to the credit of the Board 
of Trade m the Bankruptcy Estates Account shall be made by the Bank 
of England in the prescribed manner 

90. (/) Vheaever the cash balance standing to the credit of the 
Bankruptcy Estates Account Is in excess of 
Jnvevtment of vurplui the amount which in the opinion of the Board 
fund* of Trade is required for the time being to 

answer demands in respect of bankrupts 
estates the Board of Trade shall notify the same to the Treasury and 
shall pay over the same or any part thereof as the Treasury may require 
to the Treasury^ to such account as the Treasury may direct and the 
Treasury may invest the said sums or any part thereof in Government 
secur ties to be placed to the credit of the said account 

(2) Whenever any part of the money so invested is in the opinion 
of the Board of Trade requ red to answer anv demands m respect ol 
bankrupts estates the Board of Trade shall notify to the Treasury the 
amount so required and the Treasury shall thereupon repay to the Board 
of Trade such sum as may be required m the credit of the Bankruptcy 
Estates Account and for that purpose mav direct the sale of such part 
of the said securities as may be necessary 

(7) The Treasury out of any sums so paid to them may pay such 
sums as they consider necessary for defraying the expenses ol providing 
Office accommodation for any officer performing duties under this Act 

(4) If after any sum is so cxplaned the Board of Trade notify to 
the Treasury that an amount is required to answer the demands in respect 
of bankrupts estates .and the securities and monejs held by the Treasury 
On the account mentioned W this section arc insufficient to pay the 
amount so required th-- Treasury shall for the purpose ol meeting t 

44 
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(4) Tbe loregoiiig proMStons of this sectioa shall apply to an Official 
Recei\er «hen he is, or is acting as, trustee, and when an Official 
Receiver has been released under this section, or any previous similar 
enactment, he shall continue to act as trustee for any subsequent pur- 
poses of the administration of the debtor’s estate, but no liability shall 
attach to him personally b> reason of his so continuing in respect of 
any act done, default made, or liability incurred before his release 

(5) Where the tru«iee has not previously resigned or been removed, 
his release shall operate as a removal of him from his office, and there- 
upon the Official Receiver shall be the trustee 

(6) Where, on the release of a trustee, an Official Receiver is, or 
IS anmg as, trustee, no hability shall attach to him personally in respect 
of any act done or default made, or liability incurred, by any prior 
trustee. 


Office of trudee ’ 
hy insolvency 


94. If a receiving order is made against 
a trustee, he shall thereby vacate his office 
of trustee 

95. (I) The creditors may, by ordinary resolution, at a meeting 
specially called for that purpose, of which 
Removal of trutte« seven days’ notice has been given, remove a 
trustee appointed by them and may, at the 
same or any subsequent meeting, appoint another person to fill the vacancy 
as hereinafter provided in case of a vacancy in the office of trustee 
(2) If the Board of Trade are of opinion — 

(a) that a trustee appointed by the creditors is guilty of miscon- 
duct, or fails to perform hss duties under this Act, or 
Ih) that his trusteeship 1$ being needlessly protracted without any 
probable advantage to the creditors, or 

(c) that he iS by reason of lunacy, or continued sickness or 

absence, incapable of performing his duties, or 

(d) that his connection with or relation to the bankrupt or his 

estate, or any particular creditor, might make it difficult for 
him to act with impartiality in the interest of the creditors 
generally, or 

where m any other matter he has been removed from office on the ground 
of misconduct, the Board may remove him from him office, but, if the 
creditors by ordinary resolution disapprove of his removal he or they 
may appeal against it to the High Court 


PART V 

Constitution Procedure and Powers of Court 
/unst/ictioa 

10 b. b. 36. (1) The Couns hjving lurisdiction m 
ercised by High Court bankruptcy shall be the High Court and i 
And coumry court* Coiuity Courts 
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(2) But the Lord Chaacellor may from time to time, by order under 
his hand, exclude any County Court from having jurisdiction in bank- 
ruptcy, and for the purposes of bankruptcy jurisdiction may attach its 
district or any part thereof to the High Court, or to any other County 
Court or Courts, and may from time to time revoke or vary any order 
so made The Lord Chancellor may, in like manner and subject to the 
like conditions, detach the district of any County Court or any part 
thereof from the district and jurisdiction of the High Court 

(3) The term “district,” when used in this Act with reference to a 
County Court, means the district of the Court for the purposes of bank 
ruptcy jurisdiction 

(4) A County Court which at the commencement of this Act is 
excluded from having bankruptcy jurisdiction shall continue to be so 
excluded until the Lord Chancellor otherwise orders, and the districts 
existing at the commencement of this Act shall subsist until the Lord 
Chancellor otherwise orders 

(5) Periodical sittings for the transaction of bankruptcy business by 
County Courts having jurisdiction m bankruptcy shall be held at such 
times and at such intervals as the Lord Chancellor prescribes for each 
such Court 


97. (f) Subject to general rules, and to orders of transfer made 
under the authority of the Supreme Court of 
Judicature Act, 1873, and Acts amending it, 
all matters m respect of which jurisdiction is 
given to the High Court b> this Act shall 
be assigned to such division of the High 
Court as the Lord Chancellor may from time to lime direct 

(2) All such matters shall, subject as aforesaid, be ordinarily 
transacted and disposed of by or under the direction of one of the Judges 
of the High Court, and the Lord Chancellor shall from time to time 
assign a judge for that purpose 

Provided that during vacation, or during the illness of the Judge 
so assigned, or during his absence, or for any other reasonable cause, 
such matters or any part thereof, may be transacted and disposed of 
by or under the directions of any Judge of the High Court named for 
that purpose by the Lord Chancellor 

(3) Subject to general rules, all bankruptcy matters shall be entitled, 
“In bankruptcy ’ 


Transaction of bank 
ruptcy business by special 
judge of High Court 
36 & 37 Vici c 66 


98. (f) If the debtor by or against whom a bankruptcy petition is 
_ presented has resided or earned on business 

presented Within the London bankruptcy district as 

defined by this Act for the greater part of 
the SIX months immediately preceding the presentation of the petition, 
or for a longer period during those six months than in the district of 
any County Court or is not resident m England, or if the petttioninc 
creditor 15 unable to ascertain the residence of the debtor, the petition 
shall be presented to the High Court 
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(-) la an> other case the petition shall be presented to the County 
Court for the district m M>hich the debtor has resided or earned on 
business lor the longest period during the six months immediately pre- 
cedjig the presentation of the petition 

J^mViTig in this section ^aYl insalidaie a proceeding by reason 
of ns being taken in a ufong Court 

99. The London bankruptcy district shall, lor the purposes of this 

Act, comprise the city of London and the 

liberties thereof, and all such parts of the 
metropolis and other places as are situated 
within the district of an) Count) Court described as 3 metropolitan 
County Court m the list contained in the Third Schedule to this Act 

100. (J) Subject to the provisions of this Act every Court having 

Ti’ 2 Dvrer of proceed Original |unsdiciion m bankruptcy shall have 

mgs from Couit to Court )unsdiction throughout England 

{ 2 ) Any proceedings m bankruptcy may at any tune, and at any stage 
thereof, and either »ith or vviihoui application from any 0 / the parties 
thereto, be transferred by any prescribed authority and in the prescribed 
tnaztner from one Court to another Court or may, by the like authority, 
be retained in the Court in which the proceedings were commenced, 
although it may not be the Court m which the proceedings ought to 
have been commenced 

(d) If any question of taw arises in any bankruptcy proceeding a 
Count) Court which all the parties to the proceeding desire, or which 
«ae of them and the Judge of the County Court desire, to have deter* 
mined in the first instance in the High Court the Judge shall state the 
facts in the form of a special case for the opinion of the High Court 
The special case and the proceedings or such of them as may be re 
quiied, shall be transmitted to the High Court for the purposes of the 
determination 

101. Subject to the provisions of this Act and to general rules, 

the Judge of the High Court exercising juris- 
r diction in bankruptcy may exercise in 

diction * chambers t^e whole or any part of his juris 

diction 

102. (/) The registrars m bankruptcy of the High Court, and the 

registrars of County Courts having junsdic 
JunsdicDon m bank t,on bankruptcy, shall have the powers and 
ruptcy of jurisdiction iH this section mentioned and any 

order made or act done by such registrars in the exercise of the said 
powers and jurisdiction shall be deemed the order or act of the Court 

(2) Subject to general rules limiting the powers conferred by this 
section, a registrar shall have power— 

( 0 ) To hear bankruptcy petitions and to make receiving orders and 
adjudications thereon 

lb) To hold the public examination of debtors 
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(c) To grant orders of discharge where the application is not 

opposed, ' 

(d) To approve compositions or schemes of arrangement where 

they are not opposed, 

(e) To make intenm orders in cases of urgency, 

if) To make any order or exercise any jurisdiction which by any 
rule in that behalf is prescribed as proper to be made or 
exercised in chambers, 

(g) To hear and determine any unopposed or ex parte application, 

{h) To summon and examine any person known or suspected to 
have in his possession effects of the debtor or to be indebted 
to him, or capable of giving information respecting the 
debtor, his dealings or property 

(•3) The registrars in bankruptcy of the High Court shall also haie 
power to grant order of discharge and certificates of removal of dis 
qualifications, and to approve compositions and schemes of arrange 
ment 

(■#) A registrar shall not have power to commit for contempt of 
Court 


(5) The Lord Chancellor may by order direct that any specified regis- 
trar of a County Court shall have and exercise all the powers of a registrar 
in bankruptcy of the High Court 

103. A County Court shall, for the purposes of its bankruptcy 
jurisdiction in addition to the ordinary powers 
Power# of County Court of the Court, have all the powers and 
junsdiction of the High Court, and the orders 
of the Court may be enforced accordingly in manner prescribed 


104. Where any moneys or funds have been received by an 
n j , , , Official Receiver or by the Board of Trade, 

p>ym"ms° m" aecot £‘c« "" 

■wuh directions of Court person IS entitled to such moneys or 

funds, !he Board of Trade shall make an 
order for the payment thereof lo that person 


Central power of Bank 
ruptcy Courts 


105. (f) Subject to the provisions of this Act, every Court having 

jurisdiction in bankruptcy under this Act shall 
have full power to decide alt questions of 
priorities, and all other questions wh 3 tsoe^e^, 
whether of law or fact, which may arise m any case of bankruptcy 
coming within the cognizance of the Court or which the Court may 
deem it expedient or necessary to decide for the purpose of ding com 
plete justice or making a complete distribution of property m any such 


Provided that the jurisdiction hereby given shall not be exercised by 
the County Court for the purpose of adjudicatmg upon any claim, not 
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srjsmg out of the bankruptcy, «h>ch might heretofore ha\e been 
ealorceJ by action m the High Court unless all parties to the proceed- 
ing ccn^'Cnt thereto, or the money, money s vtonh, or right in dispute 
does not, m the opinion of the judge, esceed in salue tvto hundred 
pounds 

(Z) A Court hating jurisdiction in bankruptcy under this Act shall 
not be subject to be restrained in the eiecution of its pouers under this 
Act b^ the order of any other Court nor shall any appeal he from its 
decisions except in manner directed by this Act 

(•?) If m any proceeding in bankruptcy there arises anv question 
of fact uhich either of the parties desire to be tried before a lury instead 
of by the Court itself or which the Court thinks ought to be tried by a 
jury, the Court may if it thinks fit direct the trial to be had with 
a jury, and the trial may be had accordingly m the High Court in the 
same manner as if it were the trial of an issue of fact m an action and 
m the County Court m the manner m which jury trials in ordinary cases 
are by law held in that Court 


(<) ^here a receiving order has been made m the High Court under 
this Act, the Judge by whom such order was made chall have power 
it he sees fit without any further consent to order the transfer to such 
Judge of any action pending in any other division and brought or con 
tiaued by or against the bankrupt 

(5) Vt'here default 1 $ made by a trustee debtor or other person 
in obeying any order or direction given by the Board of Trade cr by an 
Official Receiver or any ocher officer of the Board of Trade under any 
power conferred by this Act or any enactment repealed by this Act the 
Court may on the application of the Board of Trade or an Official Receiver 
or other duly authorised person order such defaulting trustee debtor 
or person to comply with the order or direction so given and the Court 
may also if it thinks fit upon any such application make an immediate 
order for the committal of such defaulting trustee debtor or other 
person provided that the power given by this sub section shall be 
deemed to be m addition to and not m substitution lor any other right 
or remedy in respect of such default 


106. (f) If a peer of the Un ted K ngdom or of any part of the 

United Kingdom or any other Lord of Parlia 
Notification of bank ment is ad|udged bankrupt the Court shall 

beri'^^o? Parliament"'"" causc the f«ct Of h s having been adiudged 

bankrupt to be cert fled as soon as may be 
to the Speaker of the House of Lords and the Clerk of the Crown in 
Chancery 


i2) If a member of the House of Commons is adjudged bankrupt 
and the disqualifications arising from his bankruptcy are not removed 
Within SIX months from the date of ihe order the Court shall imme- 
diately after the expiration of that time cenify the came to the Speaker 
of the House of Commons 
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Judgneat Debtors 

107. (0 It shall be lawful for the Lord ChancelLr b> order to 
direct that the junsdiciion and fouers ua^er 
Judgment debtor » $um sectioa five ol ihe Debtors Act !St9 0 s 

mon* to be banktupiey ^es,ej ,n the High Court ‘^hall be ?n 1 

32 J. 33 V.C. acto^ed by tbs Juige to •Vt. 

bankruptcy business is assigned 

(2) It shall he lawful alMj for the Lord Chancellor in like inani'vf 
to dirvct that the uhole or an> part of the said jurisdiction and poaer* 
shall be delegated to and exercised b> the registrar- in bankruptcj ol 
the Hish Court 

{’) An> order made under his section may, at an> time, m 'ke 
manner be rescinded or varied 

(4) MThere under section five ol the Debtors Act lSd9 ap?' canon 
IS made b\ a judgment creditor to a Court having bankruptev jur<dctoa 
for the committal of a ludgtrem-debtor, the Court nav, if it ih-nks Et 
dv^l ne to commit and m lieu thereof, »ith the consent of the juign'ent 
creditor and on pajment b> him of the prescribed fee make a receiv eg 
order against the debtor In such case the judgment-debtor shall t* 
deemed to have conmeted an act ol bankruptev at the me the order 
IS made and the provi ions of th s Act except Part VII t^'ereof shall 
applv a» if for references to the presentation of a petition b> or aga* t 
a per-on there uere substituted references to the making of such a 
receiving order 

{^) General rules under this Act ina> be made for the purpose of 
carrving into effect the provisions ol the Debtors Act IS69 


Appo-fs 

108. (f) Every Court having junsdiction in bankruptej under th> 

, , , , Act mav review, resand or var> and order 

P s m n «pt<3 nude by it under it> baakrupuv junsd cnon 
(-) Orders m bankrupto matters shall, at the instance of an) persen 
aggrieved be subicct to appeal as follows — ^ 

(«) VThere the order is made b> a Count) Court an appeal sha 
lie to a Divisional Court of the High Court, of whch the 
Judge to whom bankruptcy business is for the iitne b**i^ 
asMgned shall for the purpose of hearing anv such apF<** 
be 3 ncTiber The dcvisoa ©f the Divisional Court upon 
an> suvh appeal <.haH be final and conclusive, unless in an) 
case the Divisional Court or the Court ol Appeal «ee» rt 
0 give «pe,.ial leave to appeal iherefrom to the Court of 
App-al who^c de^i»on in «uJi case shall be fril a“d 
coiclusive 

(W VThere the order (not being an order on appeal from a Ccu'i) 
Ccun) IS made b) the H gh Court an appeal shall 1 e 
i*'e Court of App-al an appeal shall with the leave of the 
Court cl Appeal but not otherwise, lie Iron the order 
of that Court to the House of Lords, 
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(f) No appeal ‘hall be enicrtamcJ ciccpt m coaformity wiih such 
peaeral rules as maj for the iiiue being be in force m relation 
to the appeal 

(o) ^^here b> ih s Act an appeal to the High Court is given against 
any decision of the Board of Trade, or of the Official Receiver, the 
appeal shall be brought u thin twenty-one davs from the time when the 
decision appealed against is pronounced or made 


Procedure 

109. (/> Subiect to the provisions of this Act and to general rules 


the costs of and incidental to any proceeding 
in Court under this Act shall be m the d s 
cretion of the Court Provided that where 
any issue is tried by a jury the costs shall follow the event unless upon 
application made at the trial lor good cause shown the Judge before 
whom such issue is tried otherwise orders 

(2) The Court may at any time adiourn anv proceedings before it 
upon such terms if any as it may think hi to impose 

(d) The Court may at any time amend any wriiten process or pro 
ceed ng under this Act upon such terms if any a» it mav think fit to 
impose 

«) 'Xhere bv this Act or by general rules the time for doing any 
act or thing is limited the Court may extend the time either l«fore 
or after the exp ration thereof upon such terms if any as the Court 
may think fit to impose 

(Si Subiect to general rules the Court mav m any matter take the 
whole or any part of the evidence either viva voce or by interroga 
tones or upon affidavit or out of the United Kingdom by commission 

110. Where two or more bankruptcy petitions are presented against 

the same debtor or against joint debtors the 
Consolidation of poll Court may consolidate the proceedings or 
tions any of them on such terms as the Court 

thinks fit 

111. Where the petitioner does not proceed with due diligence on 

his petition the Court may substitute as pen 
Poster lo cKangp arn tioner any other creditor to whom the debtor 
age of proceed no* indebted m the amount required by 

th s Act m the case of the petit oning cred tor 

112. If a debtor by or against whom a bankruptcy petition has 

P . . been presented des the proceedings n the 

m«Kr shall hhlss. the Court othorwrso 
debtor Orders be continued as if he were alive 

113 The Court may at any time for sufficient reason make an 
order staying the proceedings under a 
bankruptcy petition either altogether or for 
ceed n*s 3 limited time on such terms and subiect to 

such conditions as the Court may think ju« 
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H4. Any creditor whose debt is sufficient to entitle him to present 
a bankruptcy petition against all the partners 
of a firm may present a petition against any one 
or more partners of the firm without including 
the others 

115. Where there are more respondents 
than one to a petition, the Court may dismiss 
the petition as to one or more of them uiih 
out preiudicc to the effect of the petition as 
against the other or others of them 

116. Where a receiving order has been made on a bankruptcy 

pennon by or against one member of 
Property of paitnera to ® parinership, any other bankruptcy pen 

be vested in same lion by or against a member of the same 

partnershfp shall be filed m or transferred to- 
the Court m which the first mentioned petition 
IS m course of prosecution, and, unless the Court otherwise directs, 
the same trustee or receiver shall be appointed as may have been appointed 
in respect of the property of the first mentioned member of the partner* 
ship and the Court may give such directions for conso'idating the pro- 
ceedings under the petitions as it thinks just 

117. Where a member of a partnership is adjudged bankrupt, 

the Court may authorise the trustee to com- 
Actions by trustee and mence and prosecute any action in the names 
bankrupt s partners ol (he trustee and of the bankrupt $ partner . 

and any release by such partner of the debt 
or demand to which the action relates shall be void, but notice ol the 
application for authority to commence the action shall be given to him 
and he may show cause against it. and on his application the Court 
may, if jt thinks fit, direct that he shall receive his proper share of the 
proceeds of the action, and if he does not claim any benefit therefrom 
he shall be indemnified against costs in respect thereof as the Court 
directs 

118. Where a bankrupt 15 a contractor m respect of any con- 
tract jointly wnh any person or persons, such 
person or persons may sue or be sued m 
respect of the contract without the joinder of 
the bankrupt 

more persons, being partners, or any person 
carrying on business under a partnership 
name, may take proceedings or be proceeded 
igainsi under this Act in the name of the 
firm but in such case the Coun may. on 
application by any person imerested, order the names of the persons 
who are partners in such firm or the name of such person to be disclosed 
m such manner and verified on oaih or otherwise, as the Court may 


Actions on joint con 
tracts 


119. Any two or 

Proceedings In partner 
ship name 


Power to present pelt 
tion against one partner 


Power to dismiss peti 
tion against some res 
pondenis only 
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Opiictt 

120, (/) No registrar or o her &‘*’tcr attached to an> Court haMOi; 

]uri«.d>ct>c t m bankruflcv shall durms his 
, , , , ^ continuance in ^"ice he carablc of bemR 

hsabJitiei cl o&cen ejected OT sitiiBR a member of the House 
of CoTmen* 


(2) No registrar or C^cial Bcccnct or other oHccr attached to any 
such Court shall during his ctnnruancc iti <!hce either directly or 
mdirecily, b> himself his clerk or fanner act as solicitor in any pro- 
ceeding m bankruptcy or in any prnsccation of a debtor by order cf the 
Coun, and, if he does so act he shall be liable to be dismissed from 
office 


Provided that nothing m this section shall afcct the right of any 
registrar or officer appointed before the (»cni) fifth day of August 
eighteen hundred and cightx three to act as solicitor, b> himself his 
clerk, or partner to the extent permuted by section sixty nine of the 
Bwkniptq Act IbC9 


Orders and Horranfs 0 / Court 


121 « Any order made by a Coun hating lunsdiciion tn bankruptcy 
in Lngland under the Act or any enactment 
cl erJe, ripealel b> eh s Ac. shall be enlorced in 
o| Couttf thioughout Scotland and Ireland in the Courts having 

United Kingdom jurisdiction in bankruptcy m those parts of 

(he United Kingdom respectively in the same 
Biasfier in all respects as if the order had been made by the Court 
hereby required to enforce li and in like manner any order made by a 
Coofe having jurisdiction m bankruptcy m Scotland shall be enforced m 
England and Ireland and any order made by a Court having jurisdic 
t on m bankruptcy m Ireland shall be enforced in England and Scotland 
by the Courts respectively having jurisdicton in bankruptcy in the part 
of the United Kingdom where the orders may require to be enforced 
and in the same manner m all respects as if the order had been made 
by the Court required to enforce it m a case of bankruptcy within its 
own jurisdiction 


122. The High Court the County Courts the Courts having 
jurisdiction in bankruptcy m Scotland and 
Court* to he auxiliarv Inland and every British Court elsewhere 
to each other having jurisdiction in bankruptcy or insolvency 

and the officers of those Courts respectively 
shall severally act in aid of and be auxbary to each other in all matters 
of bankruptcy and an order of the Court seek ng aid with a reques 0 
another of the said Courts shall be deemed sufficient to enable the 
latter Court to exerc se in regard to the matters directed by the order 
such jurisdiction as ether the Court which made the request or the 
Court to which the request is made could exercise in regard to sim I- 
matters within their respective jurisdictions 
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114 . Any creditor whose debt is sufficient to entitle him to present 
a bankruptcy petition against all the partners 
Power to present peii ol a firm may present a petition against any one 

lion against one partner or more partners of the firm without including 

the others 

115. Where there are more respondents 
Power to dismiss peti- 0“® ^ petition, the Court may dismiss 

tion against some res- the petition a$ to one or more of them, with 

pendents only quj prejudice to the effect of the petition as 

against the other or others of them 

116. Where a receiving order has been made on a bankruptcy 

petition by or against one member of 
Property of partners to ^ partnership, any other bankruptcy peti- 
te vested in same tion by or against a member of the same 

‘'“**®* partnership shall be 61ed m or transferred to 

the Court m which the first-mentioned petition 
IS m course of prosecution and, unless the Court otherwise directs 
the same trustee or receiver shall be appointed as may have been appointeif 
in respect of the property of the first mentioned member of the partner- 
ship, and the Court may give such directions for conso'idating the pro- 
ceedings under the petitions as « thinks just 

117, Where a member of a partnership is adjudged bankrupt, 

the Court may authorise the trustee to com- 
Actiona by iruatee and mence and prosecute any action in the names 
bankrupt a paitnera Of the trustee and of the bankrupt’s partner, 

and any release by such partner of the debt 
or demand to which the action relates shall be void, but notice of the 
application for authority to commence the action shall be given to him, 
and he may show cause against it, and on his application the Court 
may, if it thinks fit, direct that he shall receive his proper share of the 
proceeds of the action, and if be does not claim any benefit therefrom, 
he shall be indemnified agamsi costs m respect thereof as the Court 
directs 


118. Where a bankrupt is a contractor m respect of any con- 

tract jointly with any person or persons, such 
Aciions on joint con pcfson or persons may sue or be sued m 
respect of the contract without the joinder of 
the bankrupt 

119, Any two or more persons, being partners, or any person 

carrying on business under a partnership 
Proccedingi in partnet name, may take proceedings or be proceeded 
« ip name against under this Act in the name of the 

firm, but in such case the Court may, on 
application by any person interested, order the names of the persons 
who are partners in such firm or the name of such person to be disclosed 
m such manner and \eriflcd on oath or otherwise, as ihe Court may 
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Officcrt 

120. (;> ht, 

lumijctjon m bankrupicy shall during hi< 
DisabJiuei of officer* continuance m olTice be capable of beinf 
tJccfej Of sdtiflg as a member of the House 
0/ CoTinons 

such''o,m "hS'‘d„°r <“■ “““f »«“' aittchcd to any 

'«■««>. by blo?“ h,a ■" »«“ tffet dttecil, or 

TOJmy ,n Znl^ . P“”" '» any pro- 

Co«! aJ ,, fe'?/ "’’J” *">f o' ’ ‘i'lnna by order 0) tbo 
oPice ^ •“ •’c dismissed from 


aba" a/I=cl the rteh, of any 

ntsbteeo k«^irT,M LI ,u ■”>’ ^"8“' 

or saniJi r/, ‘!i, ‘® *'* solicitor by himself his 

2sairupici Act 16C9^* pefniitted by section sixty nme oi the 


Oricfs and Udrrjnfs of Court 

1 . Any order trude b> a Court having lunsdiction in bankruptcy 
PI England under the Act or any enactment 

ef '‘fe'*”'*"' by this Act shall be enforced in 

IJaited k^gdom fJ^e Courts having 
mnsdiciion in bankruptcy in those parts of 
rnatmer <n .« '*'* United Kingdom respectively in the same 

herebi- r* * ^ ^ «<pects as if the order had been made bv the Court 
Court ha enforce n and in like manner any order made by a 

England /“'■'S^ictiun in bankrupicy m Scotland shall be enforced m 
boo in fi'cland and any order made by a Court having jurisdic- 
the — Ireland shall be enforced in England and Scotland 
®f the tespectively having jurisdiction in bankruptcy m the part 

and s J^ingdom «.here the orders may require to be enforced 

by ih” r** same manner m all respects as if the order had been made 
fia„ * required to enforce it m a case of bankruptcy within its 

jurisdiction 


22 The High Coun the County Courts the Courts having 
- jurisdiction m bankruptcy in Scotland and 

to each* auxiliary Ireland and every British Court elsewhere 

' having junsdiction in bankruptcy or insolieitcy 

and the officers of those Courts respectively 
orally act m aid of and be auxiliary to each other m all matters 
g and an order of the Court seeking aid with a request to 

j . the said Courts shall be deemed sufficient to enable ihe 

. Court to exercise in regard to the matters directed by the order 
^ lunsoiction as either the Coun which made the request or the 
Uff to which the request is made could exercise in regard to similar 
^ 'fits within their respective junsdictions 
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123. (/) Any warrant of a Court having jurisdiction m bankruptcy 

m England may be enforced m Scotland, 
Warrants of bankruptcy Ireland, the Isle of Man, the Channel Islands, 
Courts and elsewhere in His Majesty’s dominions, 

in the same manner and subject to the same 
privileges in and subject to which a warrant issued by any justice of 
the peace against a person lor an indictable offence against the laws ot 
England, may be executed m those pans of His Majesty s dominions 
respectively, in pursuance of the Acts of Parliament in that behalf 

(2) A search warrant issued by a Court having lurisdiction m 
bankruptcy for the discovery of any property of a debtor may be executed 
in manner prescribed or m the same manner and subject to the same 
privileges m and subject to which a search warrant for property supposed 
to be stolen may be executed according to law 

124. Where the Court commits any person to prison, the com- 

mitment may be to such comement prison 
Commitment to prison as the Court thinks expedient, and, if the 
gaoler of any prison refuses to receive any 
prisoner so committed, he shall be liable for every such refusal to a 
fine not exceeding one hundred pounds 


PART VI 

Supplemental Provisions 
Application of Act 

125. (1) Every married woman who earned on a trade or business 

whether separately front her husband or not. 

Married woman Shall be subject to the bankruptcy laws as 

if she were a feme sole 

(2) Where a married woman carries on a trade or business and a 
final judgment or order for any amount has been obtained againsl her, 
whether or not expressed to be payable out of her separate property, that 
judgment or order shall be available for bankruptcy proceedings against 
her by a bankruptcy notice as though she were personally bound to pay 
the judgment debt or sum ordered to be paid 

126. A receiving order shall not he made against arry ttfrpc'iV.'A’X 

or against any partnership or association or 
Exclusion of companies Company registered under the Companies 
8 Edw 7 c 69 (Consolidation) Act 1908, or any enactment 

repealed by that Act 

127. Sub|ect to such mod^cations as may be made by general 

rules under this Act, the provisions of this 
Application lo limited Act shall apply to limited partnerships m hke 
partnerships manner as if limited partnerships were ordi* 

nary partnerships, and, on all the general 
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partners of a 1 m led partner«-h p be ng adjudged bankrupt the assets of 
the 1 m ted partner h p ehalj \e':t n the trustee 

128 H a person ha\ ng pn\ lege of Pari ament commts an act 

of bankruptcs he mav be dealt w h under 
Pn lege of Patl ament s act ID I kc itianncr as if he had not such 
pr i lege 

129 Uhere a petit on s pre en ed b or a^a nst a debtor f the 

Court s sat sfed bv affldav t or olherw se or 

Appl cal on of Act n the Ofhc al Rece ver reports to the Court 
ca e of jmall t ales lha the pronertv of the debtor s not 1 kel 

to exceed n \alue three hundred pounds the 
Court ma> make an order that he deb or s estate be adm n stered n a 

summar) manner and ihereup n the pros ons f h s Act shall be 

'ub ect to the follow na mod I ca n« 

(A II the debtor ad ud ed bank upt the Offical Recever shall 
be the ru tee n the bankrup c 

( I There ha I be n comm 1 ce f n«pec on but the Official 
Recever ma d w h tie perms on of he Bnard of 
Trade all h ng wh ch m be don h the t ustee v. h 
the perm ss on 0 the c mm ee n pec n 
<1 1 Such 0 he m d ficai n ma be made n the pro s ons of th s 
Act a ma be preset bed b gener I rules n ih tie vew of 
sav n e pense and s mp n^ pr cedure but noth ng n 
th eci n sha perm 1 he mod leaf on of the pros s ons 

ol ih Act rela n** to he e am nat on or d scharge of the 
deb cr 

Pros ded that he cred r ma a an t me b pec a resolu on 

resul e iha some person 0 her han the Offical Recever be appo nted 

trustee n the bankrupic and thereupon he bankrupic shall proceed 
2 s f an order (or summar adm ns rat n had not been made 

130 (f) Anv cred tor of 3 deceased deb r uhose debt w u d 

ha e been uffeent o upp r a b nkruptc> 
pel I on aga nst the debtor hjd le been a 
ma presen 0 the Cour a pet on n the 
preserbed form pra n^ for an rdcr f r he 

adm n St at n f il c e ta c he d d 

debtor accord ng 1 e law f bankrup c 

(■’ Upon the pre cr bed n cc b n p n II p nj 
represent tie ot the d ceased deb or h C ur n n he p h j 
manner up n proof le pci ners dob un s he r u d 

fiat there s j rea on ble probab 1 il j he a i I h iu I n t r 

‘be pa>men of the debts oix n b il d cea cd m te n J ( r h 

adm n strat on n bankrupic I he d a J d h j 

upon cause shown d sm ss the pet t n w I or w h u s 

(•3) A pet t or for adm n rat on under I see n II i bg 
presen ed to ihe Court after proceed n la been c cn J n jnj 
Court of |u«t ce for the adm n strut nofih du ddbrj 


Adm n sirs 
tUptcy of « 

ton d} ng 


on n Unk 
n solvent 
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estate, but that the Court raaj, uhen satisfied that the estate is la 
sufficient to pay its debts, transfer the proceedings to the Court exercisrg 
junsdiction m bankruptcy, and thereupon the last mentioned Court mav, 
in the prescribed manner, make an order for the administration of t*ie 
estate of the deceased debtor, and the like consequences shall ensue as 
under an administration order make on the petition of a creditor 

(•/) Upon an order being made for the administration of a deceased 
debtors estate, the property of the debtor shall \est in the 0*c.il 
Recei\er of the Court, as trustee thereof, and he shall forthwith proceed 
to realise and distribute it in accordance uuh the provisions of this Act 
Provided that the creditors shall have the same poviers as to 
appointment of trustees and committees of inspection as they have la 
other cases %here the estate of a debtor is being adnuoistered or dealt 
with m bankruptc>, and the provisions of this Act, relating to trustees 
and committees of mcpection, ^hall apply to trustees and committees of 
inspection appointed under the power so conferred 

If no committee of inspection ts appointed, any act or thing or an) 
•direction or permision which might have been done or given by a cota- 
miitce of inspection may be done or given b> the Board of Trade 

(5) With the modifications hereinafter mentioned, all the provwoo* 
of Part II of this Act (relating to the administration of the propert) of 
a bankrupt) and, subject to an> modiflcatioa that may be made therein 
b) general rules under sub-section eleven of this section, the following 
provisions, namel). section twent) five of this Act (which relates to ta 
quiries as to the debtors conduct, dealings, and propert)); section eight)* 
three of this Act (which relates to the costs of trustees, managers, and 
other persons), section one hundred and tuent) nine of this Act (which 
relates to the summit) administration of small estates) and sub-sectioa 
four of section ninei) three of this Act so far as it relates to the effect 
of the release of Official Receivers, shall, so far as the same are appli- 
cable, apply to the case of an administration order under this section m 
like manner as to an order of adiudication under this Act, and sub- 
section one of section ihirt) five of this Act shall apply as if for the 
reference to an order of adjudication there were substituted a reference 
to an administration order under this section 

(d) In the administration of the propert) of the deceased debtor 
under an order of administration, the Official Receiver or trustee shall 
have regard to any claim by the legal personal repre'entative of the 
•deceased debtor to pa)menf of the proper funeral and lestamcntar) 
expenses incurred by him in and about the debtor’s estate, and 
claims shall be deemed a preferential debt under the order, and shall, 
notwithstanding an)nhing to the contrar) m the provisions of th s Act 
relating to the pnont) of other debts, be pa)abie in full, out of the 
debtor’s estate, in pnonty to all other debts 

(n If. on the administration of a deceased debtors estate, an) surplus 
remains in the hands of the Official Receiver or trustee, after p 3 )Tnent 
in full of all ihe debts due from the debtor, together with the costs of 
the aimnistration and interest as provided by this Act In case of 
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iaakniptcj, such surplus shall be paid o%er to the legal personal repre« 
seoiaiive before the date of the order for being dealt with in such other 
manner as ma> be prescribed 

(S) Notice to the legal personal representative of a deceased debtor 
of the presentation bj a creditor of a petition under this section shall, 
in the event of an order for administration being made thereon, be 
deemed to be equivalent to notice of an a« of bankruptcy, and after such 
nonce no paymcni or transfer of property made b> the legal personal 
representative shall operate as a discharge to hun as between himself 
and the ORc,al Receiver or trustee, save as aforesaid nothing m this 
section shall invalidate any payment made or any act or thing done m 
good faith by the legal personal representative before the date of the 
order for administration 

19) A petition for the administration of the estate of a deceased debtor 
under this section may be presented by the legal personal repre« 
senlative of the debtor and. ubere a petition is so presented by such a 
representative, this section shall apply subject to such modifications as 
may be prescribed by general rules made under sub'Section eleven of 
this section 

(10) Unless the context otherwise requires Court , m this section, 
means the Court within the lunsdiciion of which the debtor resided or 
earned on business for the greater pan of the six months immediately 
prior to his decease, creditor means one or more creditors qualified 
to present a bankruptcy petition as in this Act provided 

(11) General rules for caryinrg into effect the provisions of this 
section may be made in the same manner and to the like effect and extent 
as m bankruptcy 

131. (1) The enactments set out in the Fourth Schedule to this 

Act and re-enacted in the manner therein 
OuUiandinB Unknipt appeanng. shall apply as respects debtors who 

undei eailiei enact have been adiudged bankrupt or whose affairs 
menu have been liquidated by arrangement under the 

Bankruptcy Act, 1869 or any previous Bank- 
ruptcy Act, and as respects proceedings under any such Act outstanding 
at the commencement of this Act 

(2) Save as aforesaid nothing in this Act shall affect such proceedings 
aforesaid, but they shall continue, and the provisions of the Bankruptcy 
Act, 1S69, or any previous Bankruptcy Acts and any rules, orders and 
tables ol lees made thereunder which were applicable to the case icn 
mediately before the commencement of this Act shall continue to apply 
thereto as if this Act had not been passed 

General Rules 

132. (f) The Lord Chancellor may, with the concurrence of the 

President of the Board of Trade make 
Power to make gene'*' general rules for carrying into effect the 
*“le» objects ol this Act 
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Provided that the general rules so made shall not extend the juris- 
diction of the Court 

[ 2 ] All general rules made under this section shall be laid before 
Parliament within three weeks after they are made if Parliament is then 
sitting, and, if Parliament is not then sitting, within three weeks after 
the beginning of the then next session of Parliament, and shall be 
judicially noticed, and shall have effect as if enacted by this Act 

Fees. Salanes. Expenditure, and Returns 

133. (f) The Lord Chancellor may, with the sanction of the 

Treasury, prescribe a scale of fees and per- 
Fees and remneration centages to be charged for or in respect of 
proceedings under this Act; and the Treasury 
shall direct by whom and m what manner they are to be collected and 
accounted for, and to what account they shall be paid 

(2) The Board of Trade, with the concurrence of the Treasury, shall 
direct whether any and what remuneration is to be allowed to any officer 
of, or person attached to, the Board of Trade, performing any duties 
under this Act, and may vary, increase, or dimmish such remuneration, 
as they may think fit 

134. The Lord Chancellor, with the concurrence of the Treasury, 

shall direct whether any and what remunera- 
Judicial salaries, dou IS to be allowed to any person (other than 

an officer of the Board of Trade) performing 
any duties under this Act, and may vary, increase, or dimmish such 
remuneration, as he may think fit 

135. (Repealed by 16 Sc 17 Ceo 5, c 9 ) 

136. The registrars and other officers of the Courts acting in 

bankruptcy shall make to the Board of Trade 
Reiuins by bankruptcy 5uch retums of the business of their respective 
officers Courts and offices, at such times and m 

such manner and form as may be prescribed, 
and from such returns the Board of Trade shall cause books to be pre- 
pared which shall, under the regulations of the Board, be open for public 
information and searches 

The Board of Trade shall also cause a general annual report of all 
matters, judicial and financial, within this Act, to be prepared and laid 
before both Houses of Parliament 


Eitdence 

137. (f) A copy of the London Gazette containing any nonce 

P , inserted therein in pursuance of this Act, shall 

aze e o cvi ence evidence of the facts stated in the notice 

(2) The production of a copy of the London Gazette containing an) 
notice of a Receiving Order, or of an order adjudging a debtor bankrupt, 
shall be conclusive evidence in all legal proceedings of the order having 
been duly made, and of »ts date 
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138. (0 A minute of proceedings at a meeting of creditors under 

this Act, signed at the same or the next 
E'ndence o! proceed- ensuing meeting, by a person describing 
mg? at meeUnet of ,f ’ . . ^ . 

creitorg himsell as, or appearing to be, chairman of 

the meeting at which the minute is signed, 
shall be recei\ed m etidence without further proof 

(2) Until the contrary is proved, every meeting of creditors m 
respect of its proceedings whereof a minute has been so signed shall be 
deemed to haie been duly convened and held, and all resolutions passed 
or proceedings had thereat to hare been duly passed or had 

139. Any petition or copy of a petition m bankruptcy, any order or 

certificate or copy of an order or certificate 
Evtclence of proceed made by any Court having lunsdiction in 
mg* in bankruptcy bankruptcy, any instrument or copy of an 

instrument, affidavit, or document made or 
used m the course of any bankruptcy proceedings or other proceedings 
had under this Act, shall, if it appears to be sealed with the seal of 
any Coun having lunsdiction to bankruptcy, or purports to be signed 
by any Judge thereof, or is certified as a true copy by any registrar 
thereof, be receivable in evidence in all legal proceedings whatever 

140. Subject to general rule>, any affidavit to be used m a Bank- 

ruptcy Court may be sworn before any person 
SwMnns of afidaviu authorised to administer oaths in the High 
Court, or in the Court of Chancery of the 
County Palatine of Lancaster, or before any registrar of a Bankruptcy 
Court, or before any officer of a Bankruptcy Court authorised in writing 
in that behalf by the judge of the Court or before a justice of the 
peace for the county or place where il is sworn, or, m the case of a 
person residing m Scotland or m Ireland, before a Judge ordinary, magis- 
trate, or justice of the peace, or, in the case of a person who is out of 
the Umted Kingdom, before a magistrate or justice of the peace or other 
person qualified to administer oaths m the country where he resides (he 
being certified to be a magistrate or justice of the peace or qualified 
as aforesaid, by a British minister or British Consul or by a notary public) 

1 4 1. In the case of the death of the debtor or his wife, or of 

a witness whose evidence has been received 
Death of debtor or by any Court m any proceeding under this 
viineas Act, the deposition of the person so deceased 

purporting to be sealed with the seal of the 
Court, or a copy thereof purporting to be so sealed, shall be admitted as 
evidence of the matters therein deposed to 

1 42 . Every Courj having jurisdiction in bankruptcy under this Act 

shall have a seal describing (he Court in such 
Bankruptcy Court* to manner as mav be directed by order of the 
have seals Lord Chancellor, and judicial nonce shall be 

taken of the seal and of the signature of the 
Judge or registrar of any such Court, in all legal proceedings 
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143. A certificate of the Board of Trade that a person has been 
Certificate of appoint appointed trustee under this Act shall be 

ment of ti«6iee conclttsive evidence of his appomlinent 

144. (/) All documents purporting to be orders or certificates 

made or issued by the Board of Trade,' and 
Proceedings of Board to be sealed With the Seal of the Board, or 
of Trade to be signed by a secretary or assistant 

secretary of the Board, or any person autho- 
rised in that behalf by the President of the Board, shall be received m 
evidence, and deemed to be such orders or certificates without further 
proof unless the contrary is shown 

{ 2 ) A certificate signed by the President of the Board of Trade that 
any order made, certificate issued, or act done, is the order, certificate, 
or act of the Board of Trade shall be conclusive evidence of the fact 
so certified 


Miscellaneous 

145. (f) Where by this Act any limited time from of after any 

date or event is appointed or allowed for the 
Computation of lime domg of any act or the taking of any pro- 
ceedmg, then in the computaiion of ihai 
limited time the same shall be taken as exclusive of the day of that 
date or of the happening of that event, and as commencing at the begin- 
ning of the next following day. and the act or proceeding shall be done 
or taken at latest on the last day of that limited time as so computed, 
unless the last day is a Sunday. Christmas Day, Good Friday, or Monday 
or Tuesday in Easter Week or a day appointed for public fast, humiha 
tion or thanksgiving or a day on which the Court does not sit, in 
which case any act or proceeding shall be considered as done or taken 
m due time if it is done or taken on the next day afterwards which 
IS not one of the days in this section specified 

( 2 ) Where by this Act any act or proceeding is directed to be done 
or taken on a certain day then, if that day happens to be one of the 
days in this section specified the act or proceeding shall be considered 
as done or taken in due time if it is done or taken on the next day 
afterwards which is not one of the days irt this section specified 

146. All notices and oiber documents for the service of which 

no special mode is directed may be sent by 
Setvice of noticea post fo the last known address of the person 

to be served therewith 

147. (/) No proceeding in bankruptcy shall be invalidated by any 

formal detect or by any irregularity, unless 
Formal defect noi to the CouH before which an objection is made 
invelidate proceeding* to the proceeding Is of opinion that substantial 
injustice has been caused by the defect or 
irregularity and that the injustice cannot be remedied by any order of 
that Court 
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(.2) No defect Of irrccularjty m the appointment or election of a 
recener, trustee, or member ol a committee of inspection shall vitiate 
an) act done b) him in good faith 

148. Evef> deed, con\e)ance, assignment, surrender, admission 

or other assurance relating solely to freehold, 
Exempuon of deed*, leasehold, copyhold or customary property, or 
4e. from tump duly to any mortgage charge or other incumbrance 
on. or any estate, right or interest in, any 
real or personal property uhich is pan of the estate of any bankrupt, 
and which, after the execution of ihe deed, conveyance, assignment, 
S-rrender admission or other assurance either at law or tn equity, is 
or remains the estate of the bankrupt or of the trustee under the 
bankruptcy, and every power of attorney proxy paper, wnt, order, 
cerufica e, affidavit, bond or other instrument or writing relating solely 
lo the property of any bankrupt, of to any proceeding under any 
bankruptcy, shall be exempt from stamp duty, except in respect of fees 
hnder this Act 

149. For all or any of the purposes of this Act, a corporation 

may act by any of its officers authorised m 
. that behalf under the seal of the corporation, 

Ptrtaeti* h a firm may act by any of its members, and 

' ® a lunatic may act by his committee or curafor 

bona 

150. If) Where in any Act msiniment, or proceeding, passed, 

executed, or taken before the commencement 
Con.tnjcuon of Act* ‘S ® commission 

*MriLomns commi**ion cf bankruptcy or flat m bankruptcy the same 
of banluvpter. &c Shall be construed, with reference to the 

proceedings under a bankruptcy petition, as 
^ a ccnumssion of or a fiat in bankruptcy had been actually issued at 
the time of the *presentaiion of such petition 

(2) Where by any Act or instrument reference is made to the 
Bankruptcy Act, 1869, or to any enactment repealed by this Act, that 
Act or instrument shall, vinless the context otherwise requires, be 
construed and have effect as if this Act or the corresponding provision 
(if any) of this Act were therein referred to 

151. Save as provided lO this Act, the provisions of this Act 
relating to the remedies against the property 
of 3 debtor, the pnorities of debts, the effect 
of a composition or scheme of arrangeroent, 
and the effect of a discharge shall bmd the 
Crown 

152. Nothing in this Act shall take 
away or affect any right of audience that any 
person may have had at the commencement 
of this Act 


Certain provmon* to 
bind Crown 


Saving for exislina 
light* of audience 
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Unclaimed Funds or Dividends 

153 . (^) Where the trustees, under any bankruptcy composition 

or scheme, pursuant to this Act or any enact* 
U«l.,m=d .nd und.i •”=»< ■'“S Act, has under his 

tiibuted dividends or control any unclaimed dividend which has 
funds under this and remained unclaimed for more than six months, 
former Acts qj where, after making a final dividend, he 

has m his hands or under his control any 
unclaimed or undistributed money arising from the properly of the debtor, 
he shall forthwith pay it to the Bankruptcy Estates Account at the Bank 
of England The Board of Trade shall furnish him with a certificate 
of receipt of the money so paid, which shall be an efiectual discharge 
to him in respect thereof 

( 2 ) Where any unclaimed or undistributed funds or dividends in the 
hands or under the control of any trustee or other person empowered 
to collect, receive, or distribute any funds or dividends under any Act 
of Parliament mentioned m the Fifth Schedule to this Act, or any 
petition, resolution, deed or other proceeding under or m pursuance of 
any such Act, have remained or remain unclaimed or undistributed for 
SIX months after they became claimable or distributable, or m any other 
case for two jears after the receipt thereof by such trustee or other 
person, it shall be the duty of such trustee or other person forthwith 
to pay them to the Bankruptcy Estates Account at the Bank of England 
The Board of Trade shall furnish the trustee or other person with a 
certificate of receipt of the money so paid, which shall be an effectual 
discharge to him m respect thereof ' 

The Board of Trade may at any time order any such trustee or other 
person to submit to them an account verified by affidavit of the sums 
received and paid by him under or m pursuance of any such petition, 
resolution deed or other proceeding as aforesaid, and may direct and 
enforce an audit of the account 

The Board of Trade with ihe concurrence of the Treasury, may 
from time to time appoint a person to collect and get in all such 
unclaimed or distributed funds or dividends, and for the purposes of this 
section any court having jurisdiction m bankruptcy shall have and, at 
the instance of the person so appointed or of the Board of Trade, may 
exercise, all the powers conferred by this Act with respect to the dis- 
covery and realisation of the property of a debtor, and the provisions 
of Part I of this Act with respect thereto shall, with any necessary 
modifications, apply to proceedings under this section 

(J) The provisions of this section shall not, except as expressly 
declared herein deprive any person of any larger or other right or 
remedy to which he may be entitled against such trustee or other person 

(4) Any person claiming to be entitled to any moneys paid into the 
Bankruptcy Estates Account, pursuant to this section, may apply to ih® 
Board of Trade for pajment to him of the same, and the Board of Trade. 
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il sansSed that Uie person cUimisg ts entitled, shall make an order for 
the pajmeat to such person ol the sum due 

Any person dissatisfied v.iUi the decision of the Board of Trade m 
respect of his claim may appeal to the High Court 


PART VII 

BAVKRtPTCY Offences 

154« (J) Any person »ho has been adjudged bankrupt or m 

respect of «hose estate a Receiving order 
Piaudulent dehtori has been made shall in each of the cases 
following be guilty o! a nusdemeanout 

(a) If he does not to the beat ot his knowledge and belief fully 

and truly discover to the trustee all his property, real and 
personal, and how and to whom and for what consideration 
and when he disposed of any part thereof, except such part 
as has been disposed of in the ordinary way of his trade 
snyl Of laid out m the ordinary expense of his family, 
unless he proves that he had no intent to defraud, 

(b) If he does not deliver up to the trustee, or as he directs, all 

Such part ol his real and personal property as is in his 
custody or under his control, and which he is required by 
law to deliver up, unless he proves that he had no intent 
to defraud , 

ic) If he does not deliver up to the trustee, or as he directs, all 
books, documents, papers, and writings m his custody or 
under his control relating to his property or affairs, unless 
he proves that he had no intent to defraud , 

{<f) If, after the presentation of a bankniptcy petition by or against 
him or within (twelve) months next before such presenta- 
tion. he conceals any part of his properly to the value of 
ten pounds or upwards or conceals any debt due to or 
from him unless he proves that he had no intent to defraud 
<c) If, after the presentation of a bankniptcy petition by or against 
him or within (twelve) months next before such presenta- 
tion he fraudulently removes any part of his property to 
the value ol ten pounds or upwards 
if) If he make any material omission m any statement relating 
to his affairs unless he proves that he had no intent to 
defraud 

<g) If knowing or believing that a false debt has been proved by 
any person under the banknptcy he fails for the period 
of a month 10 inform the trustee thereof 
(fi) If. after the presentation of a bankruptcy petition by or against 
him. he prevents the production of any book, document, 
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Unclaimed Funds or Dividends 

153. {1) Where the trustees, under any bankruptcy composition 

or scheme, pursuant to this Act or any enact- 
ment repealed by this Act, has under his 
control any unclaimed dividend which has 
remained unclaimed for more than six months, 
or where, after making a final dividend, he 
has in his hands or under his control any 
unclaimed or undistributed money arising from the property of the debtor, 
he shall forthwith pay it to the Bankruptcy Estates Account at the Bank 
of England The Board of Trade shall furnish him with a certificate 
of receipt of the money so paid, which shall be an effectual discharge 
to him in respect thereof 


Unclaimed and undis 
tributed dividends or 
funds under this and 
former Acts 


(2) Where any unclaimed or undistributed funds or dividends m the 
hands or under the control of any trustee or other person erapouered 
to collect, receive, or distribute any funds or dividends under any Act 
of Parliament mentioned in the Fifth Schedule to this Act, or any 
petition, resolution, deed or other proceeding under or in pursuance of 
any such Act, have remained or remain unclaimed or undistributed for 
SIX months after they became claimable or distributable, or in any other 
case for two years after the receipt thereof by such trustee or other 
person, it shall be the duty of such trustee or other person forthwith 
Bankruptcy Estates Account at the Bank of England 
The Board of Trade shall furnish the trustee or other person with a 
certificate of receipt of the money so paid, which shall be an effectual 
discharge to him m respect thereof 

The Board of Trade may at any time order any such trustee or other 
person to submit to them an account verified by affidavit of the sums 
received and paid by him under or in pursuance of any such petition, 
resolution deed, or other proceeding as aforesaid, and may direct and 
enforce an audit of the account 

The Board of Trade, with the concurrence of the Treasury, may 
from time to time appoint a person to collect and get in all such 
unclaimed or distributed funds or dividends, and for the purposes of this 
section any court having lurisdiction in bankruptcy shall have and, at 
the instance of the person so appointed or of the Board of Trade, may 
exercise all the powers conferred by this Act with respect to the dis- 
cov^ and realisation of the property of a debtor, and the provisions 
of Part I of this Act with respect thereto shall, with any necessary 
modiflcaiions. apply to proceedings under this section 


(J) The provisions of jhis section shall not, except as expressly 
"u person of any larger or other right or 

remedy to which he may be entitled against such trustee or other person 

he entitled to any moneys paid Into the 
HnirH nf Account pursuant to this section, may apply to the 

e or payment to him of the same, and the Board of Trade, 
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if sj..s£e4 that Uic person cUi-cing is eomlcJ, shall make an order for 
(at ^zyatzi to such person ol iPe soa due 

Anj person d.ss*sis.^ied »jth the decision of the Board of Trade jn 
rtspea of h s claim ma> appeal to the High Court 


PART VII 

Bkvkripicy Offences 

154 . 0 ) Anj person &ho has been adjudged bankrupt or m 

respect ol %bose estate a Receiving order 
fisudufttt debtor* has been made shall m each of the cases 
toUoumg be guilty of a misdemeanour 
(a) If he does not to the best of his Knowledge and belief fully 
truly discover to the trustee all his property, real and 
personal and how and to whom and for what consideration 
knd when he disposed of any part thereof, except such part 
as has been disposed of m the ordinary way of his trade 
(if anvi or laid out in the ordinary expense of his family, 
unless he protes that *ie had 00 intent to defraud, 

(M If he does not deliver up to the trustee, or as he directs, all 
such pan of hi$ real and personal property as is m hia 
Rjstody or under his coniro] and which he is required by 
law to deliver up, unless he proves that he had no intent 
to defraud . 

(c) If he does not deliver up to the trustee, or as he directs, all 
books, documents, papers, and writings m his custody or 
under his control relating to his property or affairs, unless 
he proves that he bad no intent to defraud, 

<<f) If, after ihe preseniaiipn ol a bankruptcy pBlition by or against 
him or within (twelve) months next before such presenta- 
tion. he conceals any part of his property to the value of 
ten pounds or upwards or conceals any debt due to or 
from him unless he proves that he had no intent to defiaud . 

<c) If after the presentation of a bankruptcy petition by or against 
him or within (twelve) months next before such presenta- 
iion he fraudoleiiily removes any part of his property to 
the value of ten pounds op upwards 
Hi If he make any materia) omtssha in any statement relating 
to hjs affairs unless be proves that he had no Intent to 
defraud 

*g) If knowing or believing that a false debt has been proved by 
any person under the bankroptcy he fails for the period 
of a month to inform the trustee thereof f 

ih) If after the presentation of a bankruptcy petition by or against ’ 
him he prevciiia the production ol any book, doeomeoi 
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paper, or wntiag affecting or relating to his property or 
affairs, unless he proves that he had no intent to conceal 
the state of his affairs or to defeat the law , 

(f) If, after the presentation of a bankruptcy petition by or against 
him, or within (twelve) months next before such presenta- 
tion, he conceals, destroys, mutilates, or falsihes, or is 
privy to the concealment, destruction, mutilation or falsi- 
fication of any book or document affectmg or relating to 
his property or affairs, unless he proves that he had no 
intent to conceal the state of his affairs or to defeat the law , 
([) If, after the presentation of a bankruptcy petition by or 
against him, or within (twelve) months next before such 
presentation, he makes or is privy to the making of any 
false entry m any book or document affecting or relating 
to his property or affairs, unless he proves that he had no 
intent to conceal the state of his affairs or to defeat the law , 
(k) If, after the presentation of a bankruptcy petition by or 
against him, or within (twelve) months next before such 
presentation, he fraudulently parts with, alters, or makes 
any omission in, or is privy to the fraudulently parting with, 
altering, or making any omission in, any document affecting 
or relating to his property or affairs, 

(f) If, after the presentation of a bankruptcy petition by or agamst 
him, Of at any meeting of his creditors withm (twelve) 
months next before such presentation, he attempts to account 
for any part of his property by fictitious losses or expenses , 

(m) If, within (twelve) months next before the presentauon of a 

bankruptcy petition by or against him, or, in the case of a 
Receiving order made under section one hundred and se\ea 
of this Act, before the date of the order, or after the pre- 
sentation of a bankruptcy petition and ^fore the making 
of a Receiving order, he, by any false representation or 
other fraud, has obtained any property on credit and has 
not paid for the same, 

(n) If, within (twelve) months next before the presentation of a 

bankruptcy petition by or against him or, m the case of a 
Receiving order made under section one hundred and seven 
of this Act, before the date of the order or after the pre- 
sentation of a bankruptcy petition and before the making 
of a Receiving order, he obtains under the false pretence 
of carrying on business and, if a trader, of dealing in the 
ordinary way of his trade, any property on credit and has 
not paid for the same, unless he proves that he had no 
intent to defrauu , 

(o) If within (twelve) months next before the presentation of a 

bankruptcy petition by or against him, or, In the case of a 
Receiving order made under section one hundred and seven 
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of this Acl, before the date of the order, or after the 
pre«entaUon of a bankniptcy petition and before the making 
of a Receiving order he paftiis, pJedges, or disposes of any 
property which he has obtained on credit and has not paid 
for, unless, in the ca<e of a trader, such pawning, pledging, 
or disposing is m the ordutaf} wa) of his trade, and unless 
in any case he proves that he had no intent to delraud 

(р) H he IS guiliy of any false representation or other fraud for 

the purpose of obtaining the consent of hts creditors or 
of them to an agreenem with reference to his affairs 
or Jo his bankruptcy 

For the purpose of this section the expression trustee means the 
Oficial Receiver of the debtors estate or trustee administering his estate 
for the benefit of his creditors 

(2) Any person guilty of a misdemeanour m the cases mentioned 
respectively m paragraphs jm» (n) and (o) of the last foregoing 
'ntbsection shall be liable on conviction on indictment to penal servitude 
for any term not exceeding five years or on summary conviction to 
unpFisonmcw for a term not exceeding twelve months 

(0) Where any person pawns pledges or disposes of any property in 
circumsunces which amount w a misdemeanour under paragraph (p) of 
subsection 1 of this section every person who takes in pawn or pledge 
or Otherwise receives the property knowing ii to be pawned pledged or 
disposed of m such circumstances as aforesaid shall be guilty of a mis> 
demeanour and on conviction thereof liable to be punished in the same 
way as if he had received the property knowing it to have been obtained 
ui Circumstances amounting to a misdemeanour ) 

Uadijclufged bank l 55 . Where an undischarged bankrupt— 
rvpt obtaining credit 

ffl) either alone or jointly with any other person obtains credit to 
the extent of ten pounds or upwards from any pftrson without 
informing that person that he is an undischarged bankrupt 
or 

(b) engages m any trade or business under a name other than 
that under which he was adjudicated bankrupt without 
disclosing to aU persons with whom he enters into any 
business transaction the name under which he was ad 
mdicited bankrupt 

he shall be guilty of a misdemeanour 

156. W any person who nas been adiudged bankrupt or in respect 
of lA-hose estate a Receiving Order has been made — 

(а) in incurring any debt or liability has obtained credit under 

false pretence or by means of any other fraud 

(б) with intent to defraud his creditors or any of them has made 

or caused to be made any gift or transfer of or charge on 
his property 

(с) with intent to defraud his creditors has concealed or removed 

any part of his property since or withm two months before. 
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the date of any unsatisfied judgment or order for payment 
of money obtained against him, 
he shall be guilty o' a misdemeanour 

(S A 1926, s 6 For the removal of doubts it is hereby 
declared that if any person who has been adjudged bankrupt or tn 
respect of whose estate a Receiving Order has been made, has with 
intent to defraud his creditors or any of them caused or connived at the 
levying of any execution against his property he shall for the purposes 
of paragraph (b) of section one hundred and fifty six of the principal Act 
be deemed to have made a transfer of or charge on his property, and 
shall accordingly be guilty of a misdemeanour ) 

157. (f) Any person who has been adjudged bankrupt, or in respect 
of whose estate a Receiving order has been 
Bankrupt guilty of made, shall be guilty of a misdemeanour, if, 
gambling &c having been engaged in any trade or business 

and having outstanding at the date of the 
Receiving Order any debts contracted m the course and for the purposes 
of such trade or business — 

fa) he has, within two years prior to the presentation of the 
bankruptcy petition, materially contributed to or increased 
the extent of his insolvency by gambling, or by rash and 
hazardous speculations, and such gambling or speculations 
are unconnected with his trade or business, or 

(b) he has, between the dale of the presentation of the petition 

and the date of the Receiving Order, lost any part of his 
estate by such gambling or rash and hazardous speculations 
as aforesaid or 

(c) on being required by the Official Receiver at any time, or in 

the course of his public examination by the Court, to 
account for the loss of any substantial part of his estate 
incurred withm a period of a year next preceding the date 
of the presentation of the bankruptcy petition, or between 
that dale and the date of the Receiving Order he fails to 
give a satisfactory explanation of the manner in which such 
loss was incurred 

Provided that in determining for the purposes of this section whether 
any speculations were rash and hazardous, the financial position of the 
accused person at the time when he entered into the speculations shall 
be taken into consideration 

(2) A prosecution shall not be instituted against any person under 
this section except by order of the Court, nor where the Receiving 
Order in the bankruptcy Is made withm two years from the first day 
of April nineteen hundred and founcen 

(J) Where a Receiving Order is against a person under section 
one hundred and seven of this Act, this section shall apply as If 
references to the presentation of a petition there were substituted refer- 
ences to the making of the Receiving order 
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158. (/) If an> person «ho has on any prcMous occasion been 
jj , aJ;uJged bankrupt or made a composition or 

uJJ'prepn “""E'ra'H '“H 1"> creditors is adiodeed 

bankrupt, or 1 / a Recei\mg order is made in 
respect of his estate, he shall be guilty of a misdemeanour, if, having 
during the uhole or any part of the t*o years immediately preceding 
- the date 0 / the rf^evntsiion ol the bankruptcy peiitiott been engaged 
m any trade or business, he has not kept proper books of account 
throughout those tuo years or such part thereof as aforesaid, and, if so 
engaged at the date of presentation ol the petition thereafter, whilst so 
engaged up to the date ol the Receiving order or has not preserved all 
looks of account so kept 

Provided that a person who has not kept or has not preserved such 
books ol account shall not be convicted of an offence under this section 
tf his unsecured liabilities at the date of the Receiving order did not 
exceed one hundred pounds or if he proves that m the circumstances 
in uhich he traded or carried on business the omission was honest and 
excusable 

(2) A prosecution shall not be instituted against any person under 
this section except by order of the Court nor where the Receiving order 
itt the bankruptcy is made within t%o years from the first day of April 
nineteen hundred and fourteen 

(<^) For the purposes of this section, a person shall be deemed not 
to have kept proper books of account if he has not kept such books or 
accounts as are necessary to exhibit or explain hts transactions and 
^aancisl position in his trade or business including a book or books 
coQUimng enenes from day to day in sufficient detail of all cash 
received and cash paid and where the trade or business has involved 
dealings in goods also accounts of ail goods sold and purchased, and 
statements of annual stocktakings 

(4) Paragraphs 9 10 and II of section one hundred and fiftyfour 
of this Act (which relate to the destruction mutilation and falsification 
and other fraudulent dealing with books and documents} shalf in their 
application to such books as aforesaid have effect as if two years next 
before the presentation of the bankruptcy petition were substituted for 
the time mentioned in those paragraphs as the time prior to the pre 
sentation within which the acts or omissions specified m those para 
graphs constitute an offence 

(5) Where a Receiving order is made against a person under section 
One hundred and seven of this Act this section shall apply as if for 
references to the presentation of a petition there were substituted refer 
ences to the making of the Receivng order 

(B A 1920 s 7 As from the expiration of a period of two 
years (a) after the commencement of this Act section one hundred and 
fifty e ght of the princ pal Act (which relates to the failure of bankru 
to keep proper accounts) shall have effect as if 
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(fl) there were substituted for sub-section 1 thereof the folloamg 
sub-section, that is to say . — 

"(/) Any person who has been adjudged bankrupt or m 
respect of whose estate a Receiving order has been 
made shall be guilty of a misdemeanour, if, haimg 
been engaged in any trade or business during any 
period m the two years immediately preceding the 
date of the presentation of the bankruptcy petition, he 
has not kept proper books of account throughout that 
period and throughout any further period in which he uas 
so engaged between the date of the presentation of 
the petition and the date of the Receiving order, or has 
not preserved all book^ of account so kept 

“Provided that a person who has not kept or has 
not preserved such books of account shall not be con 
victed of an offence under this section— 

' (a) if his unsecured liabilities at the date of the 
Receiving order did not exceed, in the case of a person 
who has not on any previous occasion been adjudged 
bankrupt or made a composition with his creditors fi'O 
hundred pounds, or m any other case one hundred 
pounds, or 

"(b) if he proves that m the circumstances tn 
which he traded or earned on business the omission 
was honest and excusable *' 
and 

(b) there were substituted for sub-section 3 thereof the follouing 
sub-section, that is to say 

"(3) For the purposes of this section, a person shall be 
deemed not to have kept proper books of account if he 
has not kept such books or accounts as are necessary 
to exhibit or explain his transactions and financial posi- 
tion In his trade or business, including a book or 
books containing entries from day to day in sufficient 
detail of all cash received and cash paid, and, 'vhere 
the trade or business has involved dealings in goods, 
statements of annual stocktakings, and (except m the 
case of goods sold by way of retail trade to the actual 
consumer) accounts of all goods sold and purchased 
showing the buyers and sellers thereof m sufficient 
detail to enable the goods and the buyers and sellers 
thereof to be Identified 
159. If any person who is adjudged bankrupt or In re'pcci of 
n , , , whose estate a Receiving order has been 

•with presentation of a bankruptcy 

petition by or against him, or within six 
months before such presentation, quits England and lakes with him. 
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or snempts or makes preparation 10 quit England and take with him, 
aa> part of his prcperti to the amount of iweni) pounds or upwards, 
»hich ought bi lau to be di\ Jed amongst bis creditors, he shall (unless 
he proves that he had no intent to defraud) be guilty of felony 

160. If anv creditor or any person claiming to be a creditor, m 
any bankruptcy proceedings, wilfully and with 
Falfc claim etc intent to defraud makes any false claim, 

Of any proof, declaration or statement of 
amount, which is untrue m any maienal particular, he shall be guilty 
of a nisdemcanour and <haU on conviction on indictment be liable to 
urpnsonrnent wuh or without hard labour for a term not exceeding one 
year 


161. VC here an official receiver or a trustee in a bankruptcy 
reports to any Court exercising )unsdiction 
Older by Court for ,n bankruptcy that in his opinion a debtor 
‘I'D has been aJiulged bankrupt or m respect 
ol whose estate a receiving order has been 
made has been guilty of any offence under this Act or any enactment 
repealed by this Act or where the Court is satisfied upon the represen- 
tation of any creditor or member of the committee of mspecticp that 
there is ground to believe that the debtor has been guilty of any such 
offence the Coun shall, if ti appears to the Court that there is a 
reasonable probability that the debtor will be convicted (and that the 
circunuiaaccs are such as to render a prosecution desirable) order that 
the debtor be prosecuted (or such offence 

(It shall not m any case be obligatory on the Court to make an 
order under section one hundred and sixty-one of the principal Act 
(which requires the Court m the circumstances therein mentioned to 
order the prosecution of a debtor), unless it appears to the Court that 
the circumstances are such as to render a prosecution desirable, an 
accordingly the said section shall have effect as if there were therein 
inserted after the word "convicted” the words "and that the circum- 
stances are such as to render a prosecutfon desirable," and the proviso 


to the said section is hereby repealed ) 

162. Where a debtor has been guilty of any criminal offence, he 
shall not be exempt from being proceeded 
Criminal liability after against therefore by reason that he has 

diKharge or compoaition obtained his discharge or that a composition 

or scheme of arrangement has been accepted or approved 


163, (Repealed by B A , 1926, s 9) 

164. ( 1 ) A ptrson gu.lly ot an oUtncn declared “ ^ ““"r 

or a misdemeanour under this Act in re peer 
Trial and puniibment of which HO Special penalty IS imposed by this 
' offeticei shall be liable, on conviction on indict- 

lent, to imprisonment with or without hard labour for a term 
38 two years, or, on summary conviction, to imprisonment w ith or 
ot hard labour for a term not exceeding (twelve) months 
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Provided that the maximum term of imprisonment with or without 
liard labour which may be awarded on conviction on indictment of a 
misdemeanour under section one hundred and fifty-six of this Act shall be 
one year. 

( 2 ) Summary proceedings m respect of any such oSence shall not 
be instituted after one year from the first discovery thereof either by the 
official receiver or by the trustee m the bankruptcy, or, in the case of 
proceedings instituted by a creditor, by the creditor, nor m any case 
shall they be instituted after three years from the commission of the 
offence 

(J) Every misdemeanour under this Act shall be deemed to be an 
offence under and subject to the provisions of the Vexatious Indictments 
Act, 1859, and any Act amending that Act, and when any person is 
charged with any such misdemeanour before a Court of summary juris 
diction the Court shall take into consideration any evidence adduced 
before them tending to show that the act charged was not committed 
with a guilty intent 

(4) In an indictment for an offence under this Act, it shall be 
sufficient to set forth the substance of the offence charged in the words 
of this Act specifying the offence, or as near thereto as circumstances 
admit, without alleging or setting forth any debt, act of bankruptcy, 
iradmg, adjudication, or any proceedings in, or order, warrant, or docu- 
ment of, any Court acting under this Act or any Act repealed by this 
Act 

165. Where the Court orders the prosecution of any person for 

any offence under this Act or any enactment 
Public Ptoaecutor lo repealed by this Act, or for any offence 
-act m certain cases arising out of or connected with any bank- 

ruptcy proceedings, it shall be the duty of 
the Director of Public Prosecutions to institute and carry on the 
prosecution 

Provided that, where the order of the Court is made on the apphca- 
tion of the Official Receiver and based on his report, the Board of Trade 
may themselves, or through the Official Receiver, institute the prosecuuon 
and carry on the proceedings, if or so long as those proceedings are 
conducted before a Court of summary jurisdiction, unless in the course 
thereof circumstances arise which, in the opinion of such Court or of 
the Board, render it desirable that the remainder of the proceedings 
should be carried on by tne Director of Public Prosecutions 

166. A statement or admission made by any person m any com- 

pulsory examination or deposition before any 
Evidence as to frauds Court on the hearing of any matter m bank* 

^24*?"25 Vict c % niptcy shall not be admissible as evidence 

against that person m any proceeding i 
respect of any of the misdemeanours referred to in section eighty v 
of the Larceny Act, 1861, (which section relates to frauds by agents, 
bankers and factors) 
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PART Vlll 
Ceveral 
/nlcr7Tct..jjon 

Imerpreiiiion “"less the context 

^ other'Aitft requires — 

The Cojrt” means the Court haMng jurisdiction in bani.ruptcy 
under this Act , 

‘Affidatit includes <t3tmor> declaration, affirmation and attesta- 
tion on honour , 

“AtailaMe act 0/ bankruptcy means an> act of bankruptcy a\ail- 
able for a bankruptcy petition at the date of the presentation 
of the petition on uhich the rccei%tng order is made, 

‘ Debt protable in bankruptcy or provable debt” includes any 
debt Of liability by this Act made provable in bankruptcy , 

‘ Gaaetied means published m the London Ca.cite 
“Ceoeral rules ’ include forms 
“Goods includes all chattels personal 

“Local Bank means any bank in or m the neighbourhood of 
the bankruptcy district m uhich the proceedings are taken , 
“Oath ’ includes affirmation declaration and attestation on honour 
"Ordinary resolution ' means a resolution decided by a majority 
m value of the creditors present personally or by proxy 
at a meeting of creditors and voting on the resolution , 

‘ Prescribed ’ means prescribed by general rules within the meaning 
of this Act 

“Property includes money goods things in action land and 
every description of property whether real or personal and 
whether situate in England or elsewhere, also obligations 
easements and every description of estate interest and 
profit present or future vested or contingent arising out 
of or incident to properly as above defined 
‘ Resolution means ordinary resolution 

‘Secured creditor means a person holding a mortgage charge or 
hen on the property of the debtor or any part thereof 
as a security for a debt due to him from the debtor 
‘ Sheriff includes any officer charged with the execution of a 
writ or other process 

Special resolution means a resolution decided by a majority in 
number and three fourths in value of the creditors present 
personally or by proxy at a meeting of creditors and voting 
on the resolution 

• Trustee means the trustee in bankruptcy of a debtor s estate 
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-Repeals 

168 . (/) The Acts meationed in the Sixth Schedule to this Act 
Repeal of enactments hereby repealed to the extent mentioned 

and saMngs in the third column of that schedule 

(2) This Act shall apply to proceedings under the Bankruptcy Acts. 
1SS3 to 1913, pending at the commencement of this Act, as if commenced 
under this Act 

(3) Until re\oked or altered under the powers of this Act, any fees 
prescribed and any general rules and orders made under the Bankruptcy 
Acts, 18S3 to 1913, and the Bankruptcy (Discharge and Closure) Act, 
18S7, which are in force at the commencement of this Act, shall continue 
m force, and shall ha\e effect as if made under this Act 

(4) Nothing m the repeals effected by this Act shall affect the powers 
or duties, tenure of office, terms of remuneration, or right to pension, 
of any officer appointed before the commencement of this Act 

(5) Nothing m this Act shall affect any provisions of the Bankruptcy 
Acts, 1883 to 1913, relating to disqualifications on account of bankraptcy 
to executions or to the administration of small estates m County Couns 
which are left unrepealed by this Act 

Short tulo. oxtoot ood 169 (I) This Act may b. cited as the 

commencement Bankruptcy Act, 1914 . 

(2) This Act shall not, except so far as is expressly provided, extend 
to Scotland or Ireland , 

{3) This Act shall come into operation on the first day of January 
nineteen hundred and fifteen 


THE FIRST SCHEDULE. 

Meetings of Creditors 

1 The first meeting of creditors shall be summoned for a day 

later than fourteen days after the date of 
^ „ Receiving Order, unless the Court for any 

special reason deem it expedient that 
meeting be summoned for a later day 

2 The Official Receiver shall summon the meeting by giving not 
less than six clear days’ notice of the time and place thereof m 
London Garcffc and in a local paper 

3 The Official Receiver shall also, as soon as practicable, send to 
each creditor mentioned in the debtor's statement of affairs, a notice ^ 
the time and place of the first meeting of creditors, accompanied by 
summary of the debtor’s statement of affairs, including the cause of > 
failure, and any observations thereon which the Official Receiver 
think fit to make , but the proceedmgs at the first meeting shall not 
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imalidated by reason of any such colice or summary not having been 
sent or received before the meeting 

i The meeting shall be held at such place as is m the opinion 
of the Official Receiver most convenient for the majority of the creditors 


5 The Official Receiver or the trustee may at any time summon 
a meeting of creditors and shall do «o vihcnever so directed by the Court, 
or so requested bj a creditor in accordance uiih the provisions of this 
Act 


6 Meetings subsequent to the first meeting shall be summoned by 
sending notice of the time and place thereof to each creditor at the 
address given in his proof or if he has not proved at the address given 
in the debtors statement of affairs or at such other address as may be 
knofta to the person summoning the meeting 

7 The OUcial Receiver or some person nominated by him shall 
be the Chairman at the first meeting The Chairman at subsequent 
meetings shall be such person as the meeting by resolution appoint 

8 A person shall not be entitled to vote as a creditor at the first 
or any other neeting of creditors unless he has duly proved a debt 
provable in bankruptcy to be due to him from the debtor, and the proof 
has been duly lodged before the time appointed for the meeting * 


9 A creditor shall not vote at any such meeting m respect of any 
ttoliquidated or contingent debt or any debt the value of which is not 
ascertained 


10 For the purpose of voting a secured creditor shall unless he 
surrenders his security state in his proof the particulars of his security 
the date when it was given and the value at which he assesses it and 
shall be entitled to vote only m respect of the balance (if any) due to 
him after deducting the value of his security If he votes in respect 
of his whole debt he shall be deemed to have surrendered his security 
unless the Court on application is satisfied that the omission to value 
the security has ansen from jnadvcrlcoce f 

11 A creditor shall not vote in respect of any debt on or secured 
by a current bill of exchange or promissory note held by him unless 
he IS willing to treat the liability to him thereon of eve^ person who is 
liable thereon antecedently to the debtor and against whom a Receiving 
Order has not been made as a security m his hands and to estimate 
the value thereof and for the purposes of voting but not for the purposes 
of dividend to deduct It from his proof 


• I It. only those v»ho have lodged proofs can be 

! i" IV?r„er ei (1911) 55 S J 482 

f^homos ^ ntisuke A creditor w)io stales in 

Ki. .vl, ...corilv IS worthless does not omit to value it Piers In 

r. #,77 If he deliberately voles without mentioning hu 

('»»• I ,0 .mcd R.,.. /n »'..l C...I CM 

security he will not be snowcu 
t.cIJM Ud ex parte (904) 2 K D 489 
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12 It shall be competent to the trustee of to the Official Receiver 
within twenty-eight days after a proof estimating the value of a security 
as aforesaid has been made use of in voting at any meeting, to require 
the creditor to give up the security for the benefit of the creditors generally 
on payment of the value so esumated, wUh an addition thereto of twenty 
per centum Provided that where a creditor has put a value on such 
security, he may, at any time before he has been required to give up 
such security as aforesaid, correct such^ valuation by a new proof, aad 
deduct such new value from his debt, but in that case such addition of 
twenty per centum shall not be made if the trustee requires the security 
to be given up 

13 If a Receiving Order is made against one partner of a firm, 
any creditor to whom that partner is indebted jointly with the other 
partners of the firm, or any of them, may prove his debt for the purpose 
of voting at any meeting of creditors, and shall be entitled to vote thereat 

14 The Chairman of a meeting shall have power to admit or reject 
a proof for the purpose of voting, but his decision shall be subject to 
appeal to the Court If he is m doubt whether the proof of the creditor 
should be admitted or rejected he shall mark the proof as objected to and 
shall allow the creditor to vote, subject to the vote being declared invalid 
m the event of the objection being sustained 

15 A creditor may vote either jn person or by proxy 

16 Every instrument of proxy shall be m the prescribed form, 
and shall be issued by the Official Receiver of the debtor’s estate, 0 
by some other Official Receiver, or, after the appointment of * 

by the trustee, and every insertion therein shall be m the ftandwrihflg 
of the person giving the proxy, or of any manager or clerk, or otne 
person in his regular employment, or of any Commissioner to admimster 
oaths in the Supreme Court 

17 General and special forms of proxy shall be sent w th® 
creditors, together with a notice summoning a meeting of creditors, an 
neither the name nor the description of the Official Receiver, or 0 any 
other person shall be printed or inserted in the body of any instnime 
of proxy before it is so sent 

18 A creditor may give a general proxy to his manager or 

or any other person in his regular employment In such case the ins 
ment of proxy shall state the relation in which the person to act t er 
under stands to the creditor 

19 A creditor may give a special proxy to any person to 
any special meeting or adjournment thereof on all or any of the 0 0 
matters — 

(fl) For or against any specific proposal for a comparison or schein 
of arrangement , ^5 

(b) For or against the appointment of any specified 

trustee at a specified rate of remuneration, or , 

of the Committee of Inspection, or for or against the co 
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nuance ui office ot an) specified person as trustee or member 
of a Committee of Inspection, 

(() On all questions relating to an> matter other than those above 
rcIcrrcJ to arising at an> specified meeting or adjournment 
thereof 

y> A prosy shall not be used unless it is deposited with the 
©“hual Receiver or trustee before the meeting at which it is to be used 

71 Uhcre it appears to the satisfaction of the Court that any 
solicitation has been used by or on behalf of a trustee or receiver in 
obuiiring proxies or m procuring the trusteeship or receivership except 
bj the direction of a meeting of creditors the Court shall have power 
if It thinks fit to order that no remuneraiion shall be allowed to the 
person by whom or on whose behalf such solicitation may have been 
exercised notwithstanding any resolution of the Committee of Inspection 
or of the creditors to the contrary 

22 A creditor may appoint the Official Receiver of the debtor s 
esiaie to act in manner prescribed as his general or special proxy 

23 The Chairman of a meeting may with the consent of the 
steeling adjourn the meeting from time to time and from place to place 

24 A meeting shall not be competent to act for any purpose 
except the election of a Chairman the proving 0 / debts and the adjourn 
stent of the meeting unless there are present or represented thereat 
» least three creditors or all the creditors if their number does not 
exceed three 

25 If within half an hour from the time appointed for the meeting 
a quorum of creditors is not present or represented the meeting shall be 
adjourned to the same day in the following week at the same time and 
place or to such other day as the Chainnan may appoint not being 
less than seven nor more than twenty-one days 

26 The Chairman of every meeting shall cause minutes of the 
proceedings at the meeting to be drawn up and fairly entered in a book 
kept for that purpose and the minutes shall be signed by him or by the 
Chairman of the next ensuing meeting 

27 No person acting either under a general or special proxy 
shall vote in favour of any resolution which would directly or indirectly 
place himself his partner or employer in a position to receive any 
remuneration out of the estate of the debtor otherwise than as a creditor 
rateably with the other creditors of the debtor Provided that where 
any person holds special proxies to vote for the appointment of himself 
as trustee he may use the said proxies and vole accordingly 

28 The vote of the trustee or 0 / his partner clerk solicitor or 
solicitor 5 clerk either as creditor or as proxy for a creditor shall not 
be reckoned m the majority required for passing any resolution aSectmg 
the remuneration or conduct of the trustee 
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THE SECOND SCHEDULE 
Proof op Debts 
PraoJ m Ordinary Cases 

1 Every creditor shall prove his debt as soon as may be after 

Sec 32 the making of a Receiving Order 

2 A debt may be proved by delivering or sending through the 
post in a prepaid letter to the Official Receiver, or if a trustee has been 
appointed to the trustee, an affidavit verifying the debt 

3 The affidavit may be made by the creditor himself, or by some 
person authorised by or on behalf of the creditor If made by a person 
so authorised it shall state his authority and means of knowledge 

4 The affidavit shall contain or refer to a statement of account 
showing the particulars of the debt, and shall specify the vouchers if 
any by which the same can be substantiated The Official Receiver or 
trustee may at any time call for the production of the vouchers 

5 The affidavit shall state whether the creditor is or is not a 
secured creditor (and if it is found at any time that the affidavit made 
by or on behalf of a secured creditor has omitted to state that he is a 
secured creditor the secured creditor shall surrender his security to the 
Official Receiver or trustee for the general benefit of the creditors unless 
the Court on application is satisfied that the omission has arisen from 
inadvertence and m that case the Court may allow the affidavit to be 
amended upon such terms as to the repayment of any dividend* or other 
wise as the Court may consider to be lusl) 

6 A creditor shall bear the cost of proving his debt unless the 
Court otherwise specially orders 

7 Every creditor who has lodged a proof shall be entitled to see 
and examine the proofs of other creditors before the first meeting and 
at all reasonable times 

8 A creditor proving his debt shall deduct therefrom all trade 
discounts, but he shall not be compelled to deduct any discount not 
exceeding five per centum on the net amount of his claim, which he 
may have agreed to allow for payment m cash. 

9 Formal proof of debts m respect of contributions payable under 
the National Insurance Act, 19tl to which priority is given by this Act 
shall not be required except in cases where it may otherwise be provided 
by rules under this Act 


Proof by Seearei Creditors 

10 If a secured creditor realises his security, he may prove lot 
the balance due to him after deducting the net amount realised 
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11 I{ a secured creditor surrenders his security to the Official 
Receiier or trusee lor the general tenefit of the creditors he may pro\e 
for his «hole debt 

Id If a secured creditor does not either realise or surrender his 
secunn he shall before ranking for ditidend state in his proof the 
particulars of h s securit) the date »hcn it was given and the value at 
whiJi he assesses u jnd shall be entitled to receive a dividend only in 
re'pea ol the balance due to him after deducting the value so assessed 

13 (j) Uhere a security is so valued the trustee may at any time 
redeem it on payment to the creditor of the assessed value 

(h) If the trustee is dissatisfied with the value at which a security is 
assessed he may require that the property comprised in any security so 
valued be oflered lor sale at such times and on such terms and conditions 
as nay be agreed on between the creditor and the trustee or as, in 
default of such agreement the Coun may direct If the sale be by public 
auction the creditor or the trustee on behalf of the estate may bid or 
purchase 

(c> provided that the creditor mav at any time bv notice in writing 
requre the trustee to elect whether he will or will not exercise his power 
of redeeming the security or requiring it to be realised and if the trustee 
dees net within six months after receiving the notice signify in writing 
to the creditor his election to exercise the power he shall not be entitled 
to exercite it and the equity of redemption or any other interest in 
the property comprised m the sccuntv which is vested in the trustee 
ahall vest m the creditor and the amount of his debt shall be reduced 
hy the amount at which the security has been valued • 

14 vxhere a creditor has so valued his security he may at any 
time amend the valuation and proof on showing to the satisfaction of the 
trustee or ihe Court that the valuation and proof were made bona fide 
on a mistaken estimate or that the security has diminished or increased 
in value since its previous valuation but every such amendment shall 
be made at the cost of the creditor and upon such terms as the Court 


• A. to redemption SpHoi. /" « dW) 1 K B 602 -niough 
in ptactee a provina creditor may be allowed to lump together debts 
and securities yet if the debts are distort r» substance with different 
rieht. over against third patoe. or with different ‘he trustee 

vhould require ihe creditor to distinguish and specify the debt, and the 
value of the securities (if any) for the same Morrtt In re (1899) ) Ch 

465 This IS so though the sccurtiet arc not on the debtor s estate Ibid 

So again the creditor has a right to call on the trustee under para (c) 
lo elect whether he will redem any spafied security Smith and Logan 
In re 2 Man 70 A secured creditor who lumps together several securities 
at one assessed value does not thereby get against a subsequent incum 
btancer any right of consolidation wh«:h he had not before He need 
not r,i,r a valuation on each parcel comprised in any one secur ly 

he mav realise from one parcel the whole ar 
larcets Pearce In re (1?W) 2 Ch 492 


— a = value 
but though he does so he 
secured by all lh*‘" 
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shall order, unless the trustee shall allow the amendment without 
application to the Court 

15 Where a valuation has been amended in accordance with the 
foregoing rule, the creditor shall forthwith repay any surplus dmdend 
which he may have received in excess of that to which he would have 
been entitled on the amended valuation, or, as the case may be shall be 
entitled to be paid out of any money, for the time being available for 
dividend any dividend or share of dividend which he may have failed 
to receive by reason of the inaccuracy of the original valuation before 
that money is made applicable to the payment of any future dividend 
but he shall not be entitled to disturb the distribution of any dividend 
declared before the date of the amendment 

16 If a creditor after having valued his security subsequently 
realises it or if it is realised under the provisions of Rule 13 the net 
amount realised shall be substituted for the amount of any valuation 
previously made by the creditor and shall be treated m all respects as 
an amended valuation made by the creditor 

17 If a secured creditor does not comply with the foregoing rules 
he shall be excluded from all share m any dividend 

18 Subject to the provisions of Rule 13, a creditor shall m no 
case receive more than twenty shillings m the pound, and interest as 
provided by this Act 


Proof in rc$pcct of Distinct Contracts 

19 If a debtor was, at the date of the Receiving Order, liable in 
respect of distinct contracts as a member of two or more distinct finns 
or as a sole contractor, and also as a member of a firm, the circumstances 
that the firms are m whole or m part composed of the same individuas, 
or that the sole contractor is also one of the joint contractors, shaU no 
prevent proof in respect of the contracts against the properties respec- 
tively liable on the contracts 


t If after the notice in Rule 13 the trustee declare* his ^ 
purchase the security at the creditors valuation probably the ere 
cannot subsequently amend hi* vjualion Norn* ex parte Sadler, ' 
17 QBD 728 Tbe mere fact that the trustee has told the 
notice to elect having been given by the creditor) that he intends to , 

the security at the creditors vsfuation does not O B 

even if the trustee ha* tendered the amount Neufton m re (loytij * ^ 
403 but when once the trustee ha* purchased and paid rot the se 
at the creditor* valuation amendment is no longer possible 
parte supra See note to Sch I Rule 10 A secured creditor ^ 

to revalue hr* aecurity which had increased in value by the death 
prior incumbrancer though by reason of the amount of the ^**, ''**“* ,,,J 
a scheme intended to be offered to die creditors could not be 
through Fanthawe In re (1905) I KB 170 
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Pcnodtcal Payments 

~0 Uhen an) rent or other pa)ment falls due at stated periods 
and the Rccemng Officer is made at an) time other than one of those 
periods the person cniiiled to the rent or pa\ment may prove for a 
p oponenate part thereof up to the date of the order as if the rent or 
pavment greu due from da) to da) 

Interest 

-I On any debt or sum certain pa)able at a certain time or 
oiheruise uhereon interest is not reserved or agreed for and which is 
oterdue at the date of the Receiving Officer and provable in bankruptcy 
the crediior nav prove for interest at a rate not exceeding four per centum 
per annum to the date of the order from the time when the debt or 
sum uas pa)4ble if the debt or sum is payable by virtue of a written 
invirunent at a certain time and it payable otherwise then from the 
tune when a demand in writing has been made giving the debtor notice 
that interest will be claimed from the date of the demand until the time 
of payment 

Debt Payable at a Future Time 

-2 A creditor may prove for a debt not payable when the debtor 
commuted an act of bankruptcy as «l it were payable presently and may 
receive dividends equally with the other creditors deducting only thereout 
a rebate of interest at the rate of five pounds per centum per annum 
Computed from the declaration of a dividend to the time when the debt 
'^ouid have become payable according to the terms on which u was 
Contracted 


/Admission or Rc/eclion 0 / Proofs 

23 The trustee shall examine every proof and the grounds ol the 
'febt and in writing admit or reject it m whole or m part or require 
further evidence in support of it If be rejects a proof he shall state in 
Writing to the creditor the grounds of the rejection * 

24 If the trustee thinks ihat a proof has been improperly admitted 
the Court may on the application of the trustee after notice to the 
creditor who made the proof expunge the proof or reduce its amount f 

25 If a creditor is dissatisfied with the decision of the trustee in 
respect of a proof the Court may on the application of the creditor 
reverse or vary the decision 


* The Court ma 
giounda of re;ecUon 
(1917) H BR 270 
t If a proof I* r< 
any sum overpaid 
Hoare & Co In re 
p 388 


ay order ibe trustee to give further particulars of his 
ffunlfy {MarqaiM of) In re Goldatem (Vo 2) ex parte 

educed the trustee canool compel the creditor to refund 
hut can deduct it from any future dividend 5ear/e 
, The Trualee ex parte Law Journal Jurtc 2l 1924 
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26 The Court may also expunge or reduce a proof upon the 
application of a creditor if the trustee declines to interfere in the matter, 
or, in the case of a composition or scheme, upon the application of the 
debtor J 

27 For the purpose of any of his duties m relation to proofs, the 
trustee may administer oaths and take affidavits 

28 The Official Receiver, before the appointment of a trustee, 
shall have all the pouers of a trustee with respect to the examination, 
admission, and rejection of proofs, and any act or decision of his in 
relation thereto shall be subject to the like appeal 


THE THIRD SCHEDULE 

Sec 99 

List of Metropolitan County Courts 
Omitted 


THE FOURTH SCHEDULE 

See 131 


Re enactment op Provisions relating to pre Bankruptcies 
B A 1883 < 133 (4) 
and (5) 

(4) On the occurrence at any time alter ihe passing of this Act of 
any vacancy m the office of any person »ho 
Vacancy in olice of has under sub-secuon 4 of section 153 of the 
Official Assignees etc B A 1883, been appointed to perform the 
remaining duties of any of the officers men 
honed in sub section 2 of that section, the Board of Trade may, with the 
approval of the Treasury appoint a fit person to fill the vacancy, and 
estates, rights and effects, which at the time of the vacancy are by virtue 
of the said section vested in the officer whose office is so vacated shall 
by virtue of such appointment-, become vested, m. the person so appointed, 
provided that any person so appointed shall be an officer of the Board of 
Trade, and shall in all respects act under the directions of the Board of 
Trade 


t As a rule the dehtoi cannot apply unless the composition or scheme 
has been accepted Penotsf In re 2 K B 784 If his application is 

dismissed with costs which he does not pay the costs arc not provable 
m his subsequent bankruptcy. Pilling, In re, (19(39) 2 KB 783 
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<S) The Board of Trade nu), uith the approval of the Lord Chancellor, 
from lime to time direct that any duties or 
Diitie* of nepsttar in fuQCtioos not of a ludical character relating 
pie txalrupicief to any bankruptcies, insolvencies or other 
proceedings under any Act prior to the 8 A 
16<)9, uhich were at the time of the passing of the B A 1883, performed 
or ejera<ed bj registrars of County Courts, shall devolve on and be 
perlor,-77ed bj the Official Receiver, and thereupon alt powers and 
authorities of the registrar, and all estates, rights and effects vested 
ID the registrar shall become vested in the Official Receiver 

In every liquidation by arrangement under the B A 1869, which 
was pending at the commencement of the 
Stc (5i S A /SSS. 1 / at any time there is no trustee 

Truct<e in liquidation acting under the liquidation by reason of 
under B A 1669 death or for any other cause, such of the 

Official Receiver of bankrupt s estates as is 
appointed bj the Board of Trade for that purpose shall become and be 
the trustee in the liquidation and the propeny of the liquidating debtor 
shall pass to and vest m him accordingly but this provision shall not 
pre,udice the right of the creditors m the liquidation to appoint a new 
tnutee in the manner directed by the B A 1669 or the rules there* 
uader and on such appointment the property of the liquidating debtor 
shall pass to and vest in the new trustee 

The provisions of this Act with respect to the dunes and respon- 
sibilities of and accounting by a trustee m a bankruptcy under this Act 
shall appl). as nearly as may be to a trustee acting under the provisions 
of this section 

Vhere a bankruptcy cr liquidation by arrangement under the B A 
1869, has been or is hereafter closed any 
propeny of the bankrupt or liquidating debtor 
Clo«ed *^banlctiiptcy o' Which vested in the trustee and has not been 
IjcuidflCion realised or distributed shall vest in such 

person as may be appointed by the Board 
of Trade lor ihst purpose and be shall thereupon proceed to get in 
realise and distribute the property in like manner and with and subject 
to the like powers and obligations as far as applicable as if the bankruptcy 
or liquidation were coniinumg and he were acting as trustee thereunder 

In every bankruptcy under the B A 1869 pending at the com- 
mencement of ihe B A 18S3 where a 
registrar of the London Bankruptcy Court or 
Registrar' not m fuime County Court would hereafter but for 

to become trustee this enactment become the trustee under the 

bankruptcy such of the Official Receiver of 
bankrupt s estates as may be appointed by the Board of Trade for th 
purpose shall be the trustee in the place of the registrar and the , , 
of the bankrupt shall pass to and vest in t»»e Official Receiver accord 
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{/} A debtor who has been adjudged bankrupt, or whose affairs ha\e 
been liquidated by arrangement under the 
Sec 2 BA 1869, or any previous B A , and 

Bankruptcy (Discharge who has not obtained his discharge, may 

and Closure) Act, 1887 apply to the Court for an order of discharge 
and thereupon the Court shall appoint a day 
for hearing the application in open Court 

(2) Notice of the appointment by the Court of the day for hearing 
the application for discharge shall, twentynpne 
Discharge of bankrupt ^ays at least before the day so appointed, be 
or debtor sent by the debtor to each creditor ft bo has 

proved m the bankruptcy or liquidation or 
to those of them whose addresses appear in the debtor s statement of 
affairs or are known to the debtor, and shall also, fourteen days at least 
before the day so appointed be published in the London Gazette 

(d) On the hearing of the application the Court may hear any 
creditor and may put such questions to the debtor and recene such 
evidence as the Court thinks fit, and, on being satisfied that the notice 
required by this section has been duly sent and published, may either 
grant or refuse the order of discharge or suspend the operation of the 
order for a specified time, or grant the order of discharge subject to 
any conditions with respect to any earnings or income which may after* 
wards become due to the debtor, or with respect to his after acquired 
property 

Provided that the Court shall refuse the discharge la all cases where 
the Court is satisfied by evidence that the debtor has committed any 
misdemeanour under Part 11 of the Debtors Act, 1869, or any amendmen 
thereof 

(4) The Court may as one of the conditions referred to in this 
section require the debtor to consent to judgment being entered again? 
hin in the Court having jurisdiction m ihe bankruptcy or liquidation y 
the Official Receiver of the Court, or the trustee or assignee ‘ ® 
bankruptcy or liquidation, for any balance of the debts provable un er 
the bankruptcy or liquidation which is not satisfied at the date of t e 
discharge, or for such sum as the Court shall think fit, but m sue 
case execution shall not be issued on the judgment without the lea''* 
of the Court which leave may be given on proof that the debtor a? 
since his discharge acquired property or income available for paymen 
of his debts 


(5) A discharge 
Effect of discharge 


granted under this section shall have the sa 
effect as if it had been granted in pursuan 
of the Act under which the debtor was adjudgt 
bankrupt or liquidated his affairs by arrange 
ment 

(f) In each of Ihe following cases, that 


is to say — 
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R*mo\al o( •<» cnee 
trustee or inrpector under 
pre 1S69 Acts 


(j) An> msohenc) under an> Act for 
the relief of insolvent debtors 


(b) Anj co^n ssion hai or adiuJicat on m bankruptcy within 
the iun«d ciioT cf the old London Bankruptcy Court under 
any Hct prior to the B A 

Ir) Any administration b> way of arrunjement pursuant to an Act 
of the session held m the seventh and eighth years of the 
reign of Her Maiesn Queen Victoria chapter seventy 
entitled An Act for facilitating arrangements between 

Debtors and Creditors or pursuant to the provisions of 
the Bankrupt Lait ConsoUJatioa Act 1849 or the hundred 
and ninety second section of the B A 1S6I within the 
lurisd ction of the old London Bankruptcy Court 
in tthich the estate is now vesred in a creditors assignee or trustee 
or inspector either alone or toinily with the official assignee the Court 
may at any time upon the application of anv creditor and upon being 
satisfied that there is good Rfotind lor removing such creditors assignee 
Vustee or inspector or in any other case in which it shall appear to 
the Court lust or expedient appoint the official assignee or any person 
appo ntei under the one hundred and fifty third section 0/ the B A 
1883 to perform the remaining duties of the office of official assignee 
to be sole assignee or trustee or inspector of the estate m the place 
of such creditors assignee trustee or inspector as the case may be 

<2| Such appoiniment shall operate as a removal of the creditors 
assignee imsiee or inspector of the estate 
of eiute afld sbatl vest the whole of the property of 

the bankrupt or debtor in the official assignee 
or person appointed by the Board of Trade as aforesaid alone and 
all estate rights powers and dunes of such former creditors assignee 
trustee or inspector shall thereupon vest in and devolve upon the 
official assignee or person appointed by the Board of Trade as aforesaid 
alone 

</l Where on the close of a banJcruptcy or Jiguidaiion or on the 
release of a trustee a registrar or Official 
Receiver or Official Assignee is or is acting 
Official "Receiver no’ 3® trustee and where under seciion 159 

liable for acii of prior section 160 or section 161 of the B A 

trustee ]gg3 either as originally enacted or as re 

enacted in this Schedule an Official Receiver 
IS or IS acting as trustee no liability shall attach to him personally in 
respect of any act done or default made or liability incurred by any 
pr or trustee 

(21 Section 93 of this Act (which section relates to the release of a 
trustee) shall with the exception of sub- 
Rel of Offcisl Re section 5 thereof apply to an Official Receiver 
ce,v«Tf*Offic*^ Aswffnee or an Official Assignee when he is or is 

acting as trustee and when an Official Rece 
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or Official Assignee has been released under that section, he shall coa 
tinue to act as trustee for any subsequent purposes of the administratioo 
of the debtor s estate, but no liability shall attach to him personally by 
reason of his so continuing in respect of any act done, default made, 
or liability incurred, before his release 

All books and papers m the custody of an Official Receiver or 
Official Assignee or of the Acting Comptroller 
Sec 7 *n Bankruptcy, and relating to any bankruptcy 

Books and papers under the B A , 1669, may, on the expira- 

tion of one year after the close of the 
bankruptcy, be disposed of m accordance with rules made under section 1 
of the Public Records Office Act, 1877, and that section shall apply 
accordingly 

(/) General rules for carrying into eltect the objects of the foregoing 
sections of the Bankruptcy (Discharge and 
Sec 8 Closure) Act, 1887, as re-enacted m this 

Rules Schedule, may from time to time be made 

revoked, or altered by the same authority, 
and subject to the same provisions as general rules carrying into effed 
the objects of this Act ' 

(2) There shall be paid m respect of proceedings under such fore 
going sections such fees as the Lord ChanceJor 
Fe«f may, with the sanction of the Treasury, from 

time to time prescribe, and the Treasury msy 
direct by whom and in what manner the same are to be collected and 
accounted for, and to what account they are to be paid 
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Abatement 

no— of proceedingt by insolvent’* 
death 112 
of appeal, 470 

no— of rent, on the bankruptcy 
of a CO tenant, 1 82 
proportionate — of debts, 406 
Ability to pay, 144 
Abicondinr debtor, 2 1 4 
arrest of 122, 213 
Absence of debtor as an act of 
insolvency, 63 

from abode or place of buiines* 

53 

from dwelling house, 51 
Absolute discharge when refuted. 
261 

see Diieherge 
Abuse t 

Abuse of the processes of Court. 

. *i, 85. 146. 147 
dismissal on the ground of—. 147 
>n case of successive applica* 
tions, 92 

>f adjudication is possible, when 
the petition is an abuse of 
processes, 66 7, 147 
Insolvency petition should not 
amount to, 85 

(n be judged from particular 
circumstances, 152 
Abuse of processes of Court, 146 
annulment for. 232 
spplication for collateral or In- 
equitable purpose IS, 105, 146 
dismissal on the ground of. 145, 
147 

adjudication when the appli- 
cation constitutes. 151 
fresh application on the S' 
facte may be. 104, 146 
Acceptance, of proposal by credi- 
tor does not mean approval by 
. Court, 248 

Accounts, between patties having 
mutual dealings. 280, 282 
badlv keeping— when not 
offence, 439 
boohs of account. 128 
oebloT s duly to nroducc books 

of. 126, 128 


Accounts — (Contd ) 

do not rank with other non 
attachable articles, 128 
failure to keep— entails no dis- 
qualification for adjudication. 
86 

failure to submit— by the receiver 

366 

non production of — luslines re 
fusal of protection order 132 
omission to keep accounts dis 
entitles the insolvent to dis 
charge. 261, 263 
omission to keep accounts is an 
offence 265 

punishment for keeping false 
accounts, 434 
Receivers accounts, 366 
to be taken to allow setoff, 282 
Acknowledgment 

of mortgage debt by leceiver. 

mention of a debt In bankrupUy 
petition operaiea as an. 103, 

, , k I 

Saving of limitation by— in 
schedule, 485 

54 61 

Act 1 Acts not 

solvency Act. 491 92 
Dekhan Agricuhutisli Act Relief 
not affected bv this Act, 491 
doe. not affect rishts under Agra 
Tenancy Act. 3 

J retroipectiie. 6 

history of the Act, 1 
See Insolvency Act. 
operation of— i* local. > 

J^iTu.on.'of-d can be imported 

in Compatiie* Act. 3 
purposea of «be. 3 

'X‘h.ml.4 i"*'. 10 

when It came into opctsliuu. 6 
i Act . - 

^ an agent. 67 
Acta of Insolveney, 50 51 

•t h....... 1)5. 1)5 !) . 

can be coromil.ed acroso. 
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Acts of Insolvency — (Contd ) 
composition deed as 56 
dealings with property 5) 
estoppel or waiver with respect 

to 54 

fraudulent intention in an act of 
insolvency 58 
importance of 52 
may be committed abroad 56 
meaning of 5 1 

notice of suspension of payment 
18 an act of insolvency 64 65 
of a Firm 53 
onus of proving 54 
petition for insolvency is an act 
of insolvency 64 
personal acts or defaults 51 
to be specihcally alleged 82 
to be strictly construed 52 
when not to be scrutinised 52 
what are not 53 
within three months 75 79 
Action 

wheels to take under sec 4 35 

under sec 53 54 or 54A 328 
355 360 

under section 70 445 
right of by insolvent passes to 
trustee 185 
Actionable claim 

properly includes I 5 
Actual Seizure see Attachment 
Additional District Judges, 21 
Additional Judge, 

if subordinate to the District 
Judge for purposes of appeals 
462 

when he can exercise insolvency 
jurisdiction 21 

Aden 

receiver appointed by Resident 
Court at 387 

Ad interim protection, See Interim 
protection, 

inherent power to grant 44 
Adjournment, for production of 
evidence 134 

for sufficient cause shown 134 

141 

Adjudication, 68 155 

annulment of adjudication 230 
235 268 

annulment^of concurrent adjudi 

a statutory right I 56 
automatic adjudication 91 
by foreign Court does not affect 
jurisdiction under this section 


[ Adjudication — (Contd ) 

' by consent or by arbitration 133 
cannot be annulled for failure to 
deposit costs of pubi cat on 

236 

causes a proprietor under C F 
Tenancy Act to become aa 
occupancy tenant in Sir Land 
142 

debts incurred after — not pro- 
vable 226 27 229 

does not necessarily prevent 
arrest 1 83 84 213 
does not separate as absolute slay 
of proceedings 207 
effect of order of adjud cation 

159 164 , 

ex porte order of — cannot stand 
116 

gazetting of docs not prevent 
reversal 209 , 

grounds for annulment of adjud 

cation 232 33 , , j 

if operates as a stay of adjud cs 

lion 179 82 207 , ^ , 

m ease of a pnor adjudication 
by another Court 25 . 

m foreign territory of 

u discretionary with the Loutc 

69 

made without jurisdiction « 
nullity 157 , ^ 

no annulment of transfer along 
with order of 71 , • 

no condition to be attached 
order of 156 
no withdrawal after 107 
non publication doea not 'iti» * 
order of 209 
no aecond order of 158 
not by consent or by arbitration 

153 

order of adjudical on 153 
order of— is a judgment «n rem. 

167 

of firm 71 487 
of joint Hindu family 7* , 

power to arrest after adjufl 
tion 213 - , 7 A 

of son for the father s debts 70 
proceedings consequent on order 

of 209 . 

proceedings in ignorance ot sv 
proved by production of cerl n 
copy of order 207 
publication of order of 208 
relates back to date of presents 
tion 20 1 02 I 

remedy on expotte order of annu 
men! of 93 
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itUtng aaide of exparie adiudica 
tion 117 18 

•akei effect forthwith 158 
fo be annulled on failure to 
apply for discharge 267 
to be annulled in what contm 
gencies 268 69 

"^231*" annulment of 

«an be annulled 235 
will be refused when the rnsol 
vency petition is made for in 
equitable purpose 151 
With eondilion attached 156 
Administration, of property 277 
expenses of 230 

of estate of person dying insol 
vent 1 1 4 

summary administration 454 
Administrator 

insoUent cannot be appointed an 
Admissibility 

of public examination Ml 
Admission, of petition, 
effect of non service of notice 
of— IIS 

notice of— to creditors IIS 
notice of admission how to 
•eive 116 
procedure for 114 
procedure on IIS 
procedure for and on— 1l5 
Adidt membera 

effect of adjudicallon of 173 
®y ^bankrupt as against receiver 
Affidavit 

debt may be proved bj 294 
eontenls of 294 ' 

use of 359 I 

After^equirej propeitj 193 ' 

dealings wiih and iiahi of »uil 
regarding— 194 

discharge subject to conoinons 


Agreement— fContd ) 

not to oppose discharge is void 

256 

Aggregate amount, 76 
Aggrieved person 

appeal by an aggrieved person 
4S8 

meaning of 423 458 el seq 
remedy of 427 
Agriculturist 

house of does not vest in 
receiver 197 
insolvency of 175 197 
meaning of 403 04 
zemindar not an 197 
Agricultural purposes 

property held or let for 403 
Agricultural tribe 

insolvency Court can proceed 
against the land of 175 
m the Puniab (96 404 
member oi an has no saleable 


Agra Tenancy Act 

Sec 26 (2) doea net apply to 
suila or proceedings under 
180 189 

Insolvency Act does net apply 
to proceedings in the Revenue 
Court under 404 
occupancy holding under does 
not vest in receivet 1 97 
lights under not affected by 
this Act 3 404 

landlord decree holder under is 
not a ciediloi 1 3 16 

Lambardai under 164 
Aid 


by . 


if t 


in the 


rails. 


Agent, 

s^t of insolvency eommUicd by 

■ Rents 51 67 , , 

hsbiliiy o(-mak,ng preferential 

payment 353 

notice of bankruptcy peiaion can 
be served on creditors M® 
principal bound by »acnt • 

67 68 

Agreement . 

to exclude set-off. 282 


82 


.'lb 


alien enemy cannoi 
Alienation 

of proueilv after piercrtai on 
II aolvenrr pet , eo Li.de 

lion of boult lu deal v. ib )I5 

poa lion of abetiee after avv 

it Kanafei 355 


Ali- 


iird. 225 
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obUgohon lo pay— moy be en> 
forced nolwiihiinndina bonk, 
ruptcy, 132. 206 

Allowance, to the iniolvent, 415- 
16. 417 

vonaiion of—, 418 
Amendmi; Act, meaning of, 2 
Amendment, of Intolvency petition, 

after the period of limitation, 60 
power of, 101 
of comporilion, 244, 248 
of valuation of lecurity, 289 
of veririeatlon, 99 
of ichedule, 222, 298 
when inaolvent can apply for— 
of ichedule. 298 
Anceilral eatate ia properly, |6 
Annuity, moy be proved. 227 
Annu^menb^of adjudication. 230. 

not juatified became of content 
to conipotiiion, or to a 
ichemo of arrangement. 234 
notice before, 232. 271 
aee Adjudication 
doei not revive a rejected claim. 
24 1 

]>roeeedingi on, 240 
of adjudication without jutiidic- 
tlon, 233 
elTeci of. 271 

e/fect^^ofjon application under 

effect of order of— being incor- 
porated In the order of od- 
judication, 355 

of^ annulment of adjudlca- 

effect of— of Iranifer, 338 

effect of— on mortgage luit, 335 

Co“„,r23°2 '''° 

^'**236°* *1fect of dlicherge. 
of traniferi. effect of. 388 
of iran.feri oulilde juilidictlon, 
316 

of tranifer. on eonieni, 336 
of compoililon, effect of, 253 

237 "' adjodlce- 

no-/or non publlcalloti, 209. 236 
no-of tranifer along with the 
order of adjudication. 71 
order of-of irani/er I. fm.l. 338 
petition for-by whom lo be, 
made 3 59 


Annulment— fContd ) 

porillon of an alienee after, 355 
queatlon of hmilallon in reli- 
tlon to, 243 

pofillon of receiver on, 243 
proceeding! on, 240 
Receiver*! report if can be con 
verted Into an application for 
— of tr^neferi, 336 
review of the order of. 272 
validity of traniactioni before, 
240 

when adjudication can be an* 
nulled. 232-33. 235 
who can apply for, 231 
who can apply for— of traniferr. 

328. 359 

Antecedent iranractioni' 
effect of Inrolvency on, 299 
Ante-nuptial aeltlement, 320 
Anticipatory fraud i lee Fraud 
Anticipatory interim protection, 

Appeal, 456 
Abatement of. 470 
by or again*! Iniolvent, 185 
ogainit on order of diimliial. 153 
.. order awarding compen- 
iaiion, 155 

. /, order! regarding en- 
' irlei, 223 

order of adjudication, 

159 

.. an order confirming O 
R.’i rejection of iniol 
vency petition, 433 
„ order of diimiiial, I 53 

„ order of annulment, etc, 

230 , , 

,« order annulling adjudi- 

cation. 272 

., order refuting lo B/?'** 

certificate, 451. 453 
order reducing or dlf 
allowing enirle! m 
ichedule!. 299 
a declilon under lec, 4. 

41 

order annulling Irinifer*. 
339 

an order annulling a pte 
ferentlal Iranifer. 35V 
order dliillowlng let off. 
282 

an order refuting to 
give the Intolvenl the 
turplut In the Rc* 
ceiver-t hand.. 419 
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Appeal— fContd ) 

Older of Official Re 
ceivct, 490 

an order of Subordinate 
Court 469 

conviction and sentence 
441 447 

/ appl cability of C P 
f Code to 472 

,by an aggri-ved person 458 59 
by non patty aggrieved person 
462 

court fees for 472 
cross objection m appeals 49 
472 

effect of non service of notice — 
475 

from conviction if judge direct 
lag prosecution can heat 447 
from sentence not a civii appeal 
442 

heard without jurisdiction 475 
leave for— 466 
orders and decisions of Sub 
ordinate Courts are open to— 

1 

htnuation for 475 
now far provisions of Civil Pro 
cedure apply to appeals 472 
may be continued after annul 
ntent of adjudication 475 
out of time can be treated at 
tevision 476 
notice of— 47 1 
partes to 471 

return of memorandum when 
appeal presented to wrong 
Coutt 470 
second appeals 46S 
\to High Court when he* 456 
470 

to Privy Council 50 475 
to Court against Receiver 421 
.when an appeal lies 469 70 
who arc necessary patties to 4/1 
*-wKich orders are open ‘O'" 47J 
^^which orders ate not op*« 
except without leave 4/4 
Appearance, 

secuiity for 122 123 
Appellate Courts 
powers of 463 

''"ct'irr or;.«ur" .oo 

lo, A .charge 254 
heat itig of i 3 3 


Application— fConId ) 

for expunction of proof not 
barred by lapse of lime 296 
verification of 98 99 
withdrawal of 106 
Appointment of interim receiver 
168 

of Receiver 366 368 
of Official Receiver 378 79 
of Committee of Inspection 419 
Approval by Court of Composition 
and scheme 248 
conditions for such approval 
248 49 

order by Court on approval 250 
Arbitration 

in insolvency proceedings 46 
by consent 396 
no adjudication by consent or by 
153 

no reference to after adjudica 

tion ( 6 5 

reference to by Receiver 384 
396 

without insolvent s consent 46 
Arrangement scheme of 243 
scheme of between debtor and 
some cred tor s not ruffle enl 
cause for diim rssl of bank 
tupicv pel tion I 5 1 
private if estops ercdler from 
piov ng del Is 228 
consent to a srI erne of does not 
just iy an oidet of annulment 
234 

Arrears of ma nie ance see main 

Arrears of rent 

IS a hisi chst^r 20 
if receiver a nrcesiatv party n 
393 


for aga nrt 
tenant 162 
fatting due after adiud ( 
Arrest, eflei adjud cation 

2tt 

adjud canon does nv 
asivty pievcni 184 
bankrupicv fci i on *»f 
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Arrett — (Contd ) 

protection order against 2Q9t 

212 

must precede an insolvency peti- 
tion in order to sustain it. 91 
recusancy to produce document 
la punishable vrith, 401 
Assault see Injury 
damages for—, 223 
Assets, meaning of, 304 

concealment of — should be gone ' 
into at a subsequent stage, 86 
distribution of partnership — . 408 
effect of receiver failing to i 
retain 411 I 

exceeding liabilities, if justify { 
dismissal of insolvency peti- 
tion, ISO 

equal to eight annas in the 
rupee 261 

partnership — are properly 168 
realised by sale of perishable pro- 
perty, 306 

realised in execution, 304 05 
reserve of, 411 

when assets are said to be tea 
lisedi 304 06 

Assignee 

position of equitable 265 
Assignment for past debts, 58 

a oona }5de— per se not an act of 
insolvency, 39 

of function by District Judge to 
Add Distiict Judge, 24 
of after acquired properties. 193 
to trustees for benent of credi- 
tors, 54 56 

when not an act of insolvency, 59 
Association, exempted from insol 
vency proceedings, 71 
Attaching creditor 

has no priority over Receiver, 
303 

not a secured creditor. 16 
suit under O xxi, r 63. CPC 
by. 179 
Attachment, 

appeal against order releasing 
crops from. 462 
by an Insolvency Court, 45 
by actual seizure, when lo be 
ordered, 122 

does not create interest in 
property, 371 

effect of subsisting order of 
attachment, 84, 92 
has a special meaning under th» 
Act, 125 

is not realisation, 306 
interim, 125 


Attachment — (Contd ) 

of property ceases after adjudi- 
cation, 180 

Interim attachment, 122, 125 
must he in execution. 91 
must be subsisting 92 
per sc confers no right. 303 
procedure for effecting— under 
the Act, 45 

properties exempted from, 160 
should be by actual seizure, 125 
Attachment, before judgment, 
docs not prevail against receiver; 
166 67 

agricultural holdings under C P 
Tenancy Act are exempt from, 
104 

Attendance 

of witnesses, 141 
of person residing more than 
200 miles away, 129 
personal — of witnesses beyond 
certain limits. 400 
insolvent's duty of— on receiver. 
129 , 

Auction purchaser, priority ot 
bona fide — over Receiver, eSr, 

307 , , 

Audi alteram partem, application or 
the maxim, 108, 212, 222 
Audit of accounts, 466 
Automatic Adjudication, 91 
Automatic annulment of adjuoiea 
Uon. 268 

Automatic Discharge ... 

sec 43 does not contemplate 268 
Auxiliary. Courts to be, 478 79 
Avoidance, of voluntary tranifers 

512 , , 

position of transferee after, 33^ 
of preference, 339 
Award 

debtor under an. 12 
Award of compensaUon, againn 
creditor, 153 

baia suits for damages, ■8-’ 

B 

Bad faith, question ot—io be gon« 
mto at the time of discharge. 

142-43. 437 

dismissal due to, 149 . 

examination of debtor as o ^ 
insolvent guilty _of — hoW 
dealt with, 437 
Bail, Court when to issue ’ 
with or without, 122 
Bailee 

lien of, 20 


, warrant 
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Bulince, Secured creditor car» Book* of Account, see Accounts 
pr;^e for 286 debtors duty to produce 128 

Buiian not exempted from seizure 122 

cannot claim hen, 20 ^60 

omission to keep— attects ois 

transactions between — and bank- charge 261 

, ,05 penalty for failure to produce 

Bank^:!St: see Insolvent 129 30 437 38 

„ , , ,1 ij m the receiver 160 19o 

Bankniptcy trading with knowledge Contract 

of. 265 damages for, 15 174 

effect of — on partnership, 4 jx , , , . 

„ . . . r > , Breach of trust, discharge to be 

Bankruptcy Act, see Act of Insolv- refused if the insolvent be 


Bankruptcy proceedings, 

not negatived by sole creditor, 


Bankruptcy Petibon 
not the creditor a only remedy, 
82 

Bar of suit 

after decision by Insolvency 
Court, 3S. 36, 428 29 
for compensation. 153, 15$ 
for dividend, 414-1 $ 

Bare right to sue. 157. 168 


guilty of. 262 

damages arising from, if prov- 
able 225 

no release from liability in 
curred by, 273, 275 
BriUsb India, definition of. 4. 56 
departure from, 50 
effect of discharge outside—, 2/3 
properties outside — may vest in 
the receiver 163 
Secunderabad i* not, 4 
what territories are with n> 4 
Bandelkhand Und AUnalion Act 
tee Agricultural Tribe 


Barred debts, not provable. 222. 1 Burden of proof, see Onus of 


226 P^oo 

^ttery. damages for. 225 Business 

Beoamdar, not a creditor, 13 allowar 

annulment of (rantfcc effected •nee 

by, 320 ' ea,ty < 

cannot prove, 216 receive 

Benami, 384, 

benami transfer, if an acU of in- pilgrim 

solvency, 57 n 

adjudication as to title to pro 

notes alleged to be benami, 385 culp 

Benami trassacUons ** 

annulment of, 320 
Benefit 

of execution. 301, 302 
Bets 

receiver may sue for recovery of. Calculaln 

Bill of exchange, 78 

, if the holder can prove on—, 278 pro’ 


10 .O.ol.,ol (or 01 . 1*1 
receiver carrying on insolvent s. 

384 - 392 , ,,, 

pilgrim—. 392 

Business affairs, no when 

insolvency 1 * brought on by 
culpable neglect of. 262 


, (lie noiaet can prove on—, 

Bogus debts, . 

in the Schedule, 101 •d|udicaiion. 237 

Insolvency petition not to be di* _ , Dow 

m...oa li, mcloJmr-. 150 Orr,.,. o( Procoodm,., P 

. , , , change, l lu 

fide, inherent power to di* c^^ier's hen. 20 


Insolvency petition should be— . j 


on business, wh.t it means. 
94 96 _ , 

if the receiver can . JV- 
a very 97 

aoe# not imply an ofice. 97 
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Careal eapler 

tKc <is>ctnE.e appLc* to rec«iicr*s 
»»I« 35S 

CertiScale c{ oitiort.ae tesorcs is 
<L,»craL£c«t4o:i«. 451 . 

453 

of i-cc«.. 0=. 414 
appeal a«a -tt orcer to 

srrazt— 451. 453 
C«rbSed cop7 

of oiiet to prore «d..cl>c*t.oa. | 
207 
C^ar^ 

<£cb • cf ceceated ^!alic:::edaa 

!>«'•«= -.otl^a^e 

<4 a leo.red otec.*cr. 19 

%r3ai j, .. 19 i 

iswacoct of 20 

Cbaixoa a;a2&it tsaolTcst. proce. 

date for frarus?. 441. 445 
Chote ta acUon. 149 
GrecnittaBoca to Ijo co&i dared for 
a&ac>L&s a tra&tfer. 334 
Gril Court i 

|ux iAictioa ef 42 
jar aa.eUea of — to deterauae 

q^otUoa* ef (ra..dcle£t prO' 
fereace. 335 
Gnl pnaes 

coat of saiata.a.ag laaolreat la. > 

477 

Ctri] ProceJ ar e Code, . 

appLcabilit^ of 42-46 
d:>et aot applf to ptoceec.sga 
before Rceeiver 43 3(6 

prov-wcai ef— apply oalr (vbject 
tie proTia.cnf cf tie Act, 

order dirauatisg 41 
preferred by tkird partiea. 425 
cla.J3 cea»eese&t spoa aeixore cf 
property br recerrer aot to be 
corioaaded «^tb clarat ueder 
O 1X1. r 58 CPC 426 

to properte teized br receieer 
acd re* jed cata. 428 
for damage*. I 5 
Claim I tsclade debu 103 

rub of o^Uiaj parucclar* of 
cla m*. 103 
Claim Caaea 

poorer of IcaoNeccy Coert to 
ecterlaia. 40 
Ocu* in. 4 1 
Oeracal tniUakca, 

**^4*3*“* reetJy. 


Oerki, pnonty <a rcrpiect c£ lit 
tragei of 407 
Co d e. Iac.aa Peaal. 439 

Cr miaal Procedjie. 442 
Ciril Procedure, 43 
Collateral purpoae 

labereat po-wer to pe^'- 

tioa for 43 

pe.. .03 for — it aa alu« ci ie 
procertet cf tie Ccui. It25 
Collector, 

Sale of reteaue pajiap pro- 
perty tirov^i. 402 ^ 

CoUuMre SbiU, aad act* cf 
»eccy, 55 

are ao part of tie • a'u e. 9 

for Sadiag a porciaMT, 225 
ta rerpect cf polcie* cf lar-raace 
.* property. 170 
eiamiaaUca by of wi.^**e* 
(.Seriag ftoa idaei*. 4CS 
cf receirer la ea*e of S6rs**« 
pteperty, 373 

laaolrest saf be e a ta-sea o— 
Ml 

CoamiauoBcr, 
la ln*o!reaey. 

CasuataaaoB AgtBU, aare 

i&g power orer good* eatrttrte® 
to ties. 17 

gooda «Dtrc*3ed to. J74. Ir6 
Coaxt&iUee 

of inipecuoa. 419. 420 , 

cf iuaaiic. appicaliea fet baa* 
ruptCT by. 74 

CosAoa Carrier. *«e Carr.er ^ 
CoBspaBy. ezeaip.ioa cf rep».«*e» 

- R1 

caay be petiuorasg crec- or. oi 

Compaiuea Act , , . . 

bow far tie pro* . ca» cf tie Act 
can be laiported lata 3 
priority of Crown deb * erf » 
cogrused la. 407 
CompcBaabon, award of >53 

for frivoloa* and *exal.o-* p**^ 

lioa. 153 ... ... 

may be reabred a*£=e. 153 I54 
reaiutioa cf. 154 
aot for— barred. 153 
wSea to be awarded- 154 
Complete Code 

lr»olreney Act la. 3 
CoiBpoaitioa, 243 48 

acceptasce of ^by te*olo 
coaa«<;i.ea:ce* Bowina from. 
compoa.tioo-deed. 247 
criminal babilty after. 445 
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CompottUon— ^Cont(i ) 


father and son 252 
may be an act of insolvency 56 ! 

if creditor assenting to — can file 
bankruptcy petition 82 
IS binding on approval by Court 
245 250 
out of Court 246 
secured creditor not affected by 
250 

v'Ken and on whom binding 252 
Without notice is invalid 247 
Compromise by receiver 384 396 
without Court a sanction u not 
necessarily invalid 390 
with person liable to insolvent 
estate 396 

Conpuliory deposits in Provident 
Funds 175 

Concealment of property 
should be gone into at a subse 
quent stage 86 

Concurrent Adjudication, may be 
cancelled 237 

Concurrent jurisdiction, of Courts 
^ 23 237 

Concurrent petition, 7 I 
Concurrent proceedings in and out 
side India 239 
Conditional discharge, 259 
effect of 260 

does not terminate the insolvency 
proceeding 223 260 
Conditions 

Court has no jurisdiction to 
annea — to adjudication 156 
on which insolvency petition can 
be made 70 84 85 
no jurisdiction to annex to ad 
judication I 56 
Condition precedent 

if permission is-lo suit agamsi 

receiver 390 91 

Conduct, , 

no relinquishment of security by 

287 , 

examination of debtor as to 

133 

Conduct money 
of witnesses 400 
Consent , 

„„ ‘■r.,;. b, JJ6 

annulment of Iransier j 


Consent decree, 32 353 
f 353 

an be examined by 
Court 32 

s meaning of 2 

debtor has no locus standi to 
oppose 109 
of petitions 108 
of proceedings 109 
Construction 

of Insolvency Act 10 
Contempt, of Court 377 
of Receiver 377 
committal for 377 
power of High Court to punish 
377 

power of D strict Court to punish 

377 378 

Continuance 

of proceedings on death of deb 


in 


Contingent Creditor 
not a creditor 1 4 
Contingent liability 
if can be proved 227 
—of surety 227 
Contingencies, see Condition! 
Consideration 

antecedent debt may constitute 
good— 325 

for a debt may be enquired into 
during public examination 139 
iransier in— of martisge 320 
passing of— raises a presumption 
of good faith 322 
purchaser pa>mg good 324 

valuable , 

continuance of Proceedings 
Contract 

damages for breach ot 

227 

damages •' *'5® 
provable 227 
«heh do noi give 
able debts 226 
Contract Act 

f applies to sales I 
Court 396 


15 174 


trol 


376 


Felon 


Conviction of ihe insoUenl 435 
440 

appeal against an older of 441 
Conviction 

foi bankruptcy otfences 4^^ 
for obtaining false cted i 



‘TIZ 




CocncSwa— -('Can.i ) 

J Co^’t C. ecu ^ ^ OMCC CB r^y: 

bexT *ppeh^ 447 
—•c VC ^ >«««» _ Cr ^ xl 
}* ’ cps/-. 440 

property 



P«~ • <re^ or 

so^ ^o e a p«y aa aa_t.t< 
'Be ot (s. ^ toa cse to 

cospo*^ ^ 2 1 
o{ e a « oecree ^ suaae. 
9 & all 

of firrt^ol oa ioa reee** 

ver 4 S 

o. re^ ear • •« a, j ? 4 
o? *4. c* so t>« ^ar^e-d oa \t 
K> ee e».x e ^ re^\eT ^ro. 
»cco o it w} Hoc Coen • »*ac 
jco 


pr DC pie for 

& 

^ce «-er cxo ^xke noeseo y ^oa 
cre»u or Jor j^4 
^ecc-ver aooei^ Bot per 

•OB* V L*ij e *or — oBies* Lts 
eoaiucl • r»olo4.a. 3^4 
^ce ver » oO » »oa o e ve 
•ectr V for 3^5 

ee»o_ee»a.t.l par y laay be staoe 
to pay ■’9S 

ca.*xe<f— Bol ^.roiable, 226 
CoOeoaot, _^aa caiert 
Coart, 

appeal to — a. a oat iUce vci 421 


u Oorue rece.»cr to tnort 
* r»o »ctt e« a e >69 
*’ffere ^ h Rece.ver ■ *aie. 
y^b 3S9 

ux; y reeetet. oecis ob. 
mo a 423 


Co at ( ConiJ ) 

•^OBOt see^ae a-uciaT sa, 
o Rewc 4er 3Cb t9 
CO- e=sp, of 3/7 
coo ol of— -4 61 -■■«-. L- y. . « 

* a a. 251 

COE rol of— eter e—e-ver j”6 

be p“e*ec “i 93 
Coc*^ o ex— ro. e ,be ceo-o, — 
^ e«— l33 140 

c. eCw£^ p oaece lOO. ^ caa bea. 

*ppea,« osa co 4 ,-uob. 44/ 
—•r ot— ca ere— or a a^j^u-*- 
a - /6 

o PC aox— o ea—a o,i<er 4 5 
c,*-re oa c- o a^kar^ co*.*. 4 / 
& »-re JO— of Coer* o o 
fi.auaary a— ra rjstra, — 4 >4 

45> 

c* y of Coert. ese e » -ecree 
a* o w.roper*y alca - eie o- 
t— . 30 S 

y of rraA. » f*J>e*.ue •» oa 
be- 2 1 & 

a* po*>er of rope'v.a/ea c're* 
rece ret 3 6 
beres p-wer o. 43 
enai toa of 94 
(reeeral powe * o. aaj p oca-6*8 
or be Coe .. 42 
Jo ,a-ic*io-a of— o aaasl ra-a.e 
315 

baa all be r ^bu of rece-vf 3*2 
bow o be ciove>d caaer ae— 69 
-441 

of Sma*I Caeaea, 25 

power o*— * oecioe a3 cue*uos» 

powers o* ii ao rece ver a^po— 
ei 3S2 

power t>i to to erfere wi.a sale 
by tbe Rece vex 3&S 
power of, to aeuver pos«s»«>B. 
3~2 

power or — o order arres, a. er 
*c;udtca oo. 2 I 3 
Rece ver ^s eo» a Coax— 36 ** 3 6 
Te>a oa be ween Pxoy c -.al ai>— 
Pre^ioency Coax *. 25 
^aboxo na e Coax— -3 
ro ees,a xe n a tbe ankouc o 
oeu— 8 1 1 3? ^ 

aecared Oeb— 223 




, -51 


4 0 

ve« - of ^xerwr y ua 382 
wtien leave of Coort ■ ijece*»*ry 
or bercce4ei 3 9&.91 
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Court (e«t 

suit by receiver witbout, 395 
on memorandum of appeal, 472 
C. P. Tenancy Act, M2, M8 
see 'Sir Lands' 

Credit 
faUe, 190 

undischarged insolvent obtaitiinR. 
448, 449 
Creditor 




1 receiver are not privies, 
assenting to composition not en- 
titled to file insolvency peti 
tion, 82 

application (or insolvency is not 
the creditor s only remedy 82 
any number can 10 m to make a 
petition, 78 

attaching creditor does riot rank 
as a secured creditor, 18 
bankruptcy petition — not the only 
remedy of. 82 

bankruptcy proceedings not nega 
tived by solitary 81 
benamdar not a 1 3 
c>n file an insolvency petition 81 
coming late, 413 
conditions of creditor t petition 
for insolvency 76 
contingent creditor, not a. M 
creditor has no remedy after 
appointment of receiver, 178 
ci teq 

Creditor's tight to present peti 
tion M4 

directing prosecution if can hear 
appeal from conviction 447 
disputes between creditors inter 

»e. 221 

does not include a benamdar 13 
does not include a secured ctedi 
tor. 13 

has no locus slondi to intervene 
in a stranger s proceedings 

against the estate 425 I 

liable for damages if receiver ' 
seizes a thud parly • property 1 
at his instance 374 387 

may apply for enlargerneni of 
lime for discharge 1^® 
may be a decree 
may prove for irvleiesi coy VU 
election of remedies b> 79 
if entitled 10 rely on an anlece 
deni acl ol in.olvmcy r06 
meaning of I I 12 282 344 

iew‘ cfed.lors cant hr included 
after three months (tom act ol 
insolvenc) 106 


Creditor— fContd ) 

not bound by decision against 
receiver, 369 

not entitled to immediate pay- 
ment, 80 

notice of heating to be given to. 


ns 


if estopped from proving debts 
by private arrangement. 228 
if can rely on an act of insol 
vency to which he is a parly, 

54 61 82 

includes a decree holder 1 1 
meaning of 12, 344 
one creditor may be substituted 
for another I 1 0 
original petitioning creditor has 
the carnage of proceedings. 


111 


precluded from making bank 
ruptey petition 69 
priority 01 official Receiver over 
attaching—, 303 

light of— to amendment of ache 
duie 298 

right of— coming late 412 413 
acnedule of creditors 2(4 218 
secured creditor see Secured 
Creditors 

sale of solitary— does not nega- 
tive bankruptcy proceedings 
81 ISI 

surely is a 13 345 
payment to— behind the back of 
the Receiver 165 
that can make a bankruptcy peti 


81 


transfer for the benefit ol 55 
who has not proved debt before 
deciszalion 0 / a dividend 4(2 
Criminal liability after dischsige or 
composition 448 


ground ! 
vency pctilion ( 50 
Criminal proceedings, 442 4 3 


Cross-demands 


Cross-eaaminatioD 


Bankiupt esn 

pruof 2 I 7 
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Crown 

no forfeiture of the security 
money for insolvent's atten> 
dance, to, 124 
Crown debts, 275 

discharge docs not release msol- 
vent from, 273 

no protection order against, 212 
priority of, 405, 407 
Culpable neglect, of insolvent, of 
business aifairs, 262 
Custody 

jurisdiction of Court may arise 
with reference to place where 
insolvent is m — . 93, 97 
the insolvent may be forwarded 
to Magistrate in — , 450 


Damages 

arising out of contracts are pro- 
, vable, 225. 227 ^ 

claim for, if property, 15 
for breach of contract. 174 
in tort are provable. 225, 230 
receiver not liable for-for seii. 
ing property of strangers at 
the^ instance of creditors. 374, 

for assault, battery, trove c 
seduction, etc, 223 
liability of receiver, for—. 361 
Damdupat, 

rule of— does not apply to m. 
Mlvency proceedings. 291 

Death of debtor, effect of. 112 
legality of adjudication after. 114 
pending appeal against adjudi- 
'■“tion order, 114 

I 

does not stand m the way of 
distribution of dividend. 409 
no divesting by. 112, 167 
surety discharged by. 124 
Debts, meaning of. 14, 77 

barred by limitation cannot be 
proved, 226 

by discharge cannot form good 
consideration. 274 

crown debts, 275 

8° "mount 

disaUowance and reduction of. 
family debt. 76 


Debts — fConld ) 

future debt, how to prove, 278 ' 
from which the insolvent is not 
released by discharge, 274 
'includes a judgment debt, 11, 14 
inclusion of bogus debts m the 
1 y schedule, |0I 
|L/incurred after adjudication, not 
provable. 229 
joint—. 229, 280 
meaning of, 14 ^ 

mode of proving debts. 293 
must be owing by the debtor lo 

his own right, 77—- 

must be a liquidated sum, 78 
not provable under the Act, 225 
not barred at adjudication, may 
be proved, 222 
> non*scheduIed — , 220 
payable at a future time, may 
be proved. 277 

no limitation for proving—, 221 
of deceased Mahomedan do not 
form charge on hit estate. 20 
provable under Act, 224, 226 27 
power to go behind judgment— 

priority of, 405 09 
Receiver's power to go into the 
nature of, 218 

statutory limit of— for the pu>> 
pose of the petition, 90 
time limit for proving. 221 
validity of— to be established, 
114, MS. 144 

what debts have no ptiotiiy. 
406. 409 

Debtor, See Insolvent 

application by, when lo be dis- 
missed, 145 

when not to be dismissed. 148 
ariest of, 213 

can be examined as to his con- 
duct. 143 

cannot alienate property after 
filing insolvency petition, 163 
64 

conditions of insolvency petition 
by. 64 

continuance of proceedings on 
death of, 111 

costs of maintaining a—, 477 
detention of. in civil prison, 122. 

212 

does not include his legal re- 
preienlatives, 14 
duties of debtors, 126. 128 
duties are of a disciplinary 
character, 128 
effect of death of debtor. M2 
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Debtor — (Contd ) 

bes no light to oppose consoli 
dation 109 

includes a judgment-debtor 1 1 
interim proceedings against 121 
1 able to bankruptcy proceed 
mgs 68 

may apply for the enlargement 
of time for discharge 159 
notice on the death of M4 
notice upon debtor a representa 
lives in case of death 113 
offences by 434 

plea of fraudulent preference by 
— outside Insolvency Court 
354 

public examination of 133 138 

re adjudication of 253 

re arrest of released debtor 130 

release of 130 131 

statutory limit of the debts of 90 

***^24 death of 

to give security for appearance 
122 123 130 
under an award 1 2 
"Hen liable to punishment 130 
Debuttur property, 176 
Decision, under t 4 is a decree 39 
483 

and therefore open to appeal 41 
d rference between decision and 
order 39 

otfecl of— under sec 53 338 

tegarding entries not a — 


Declaration of willingness, 100 103 
decision under sec 4 is a 
39 483 

against insolvent not binding 
upon Receiver 188 353 
consent decree 32 353 

further or personal — 181 
m sec 52 does not include a 
decree on a mortgage 309 
"hat 18— for money 64 
absence of leave does not ren 
der— a nullity 188 
Decree holder 

areditor may be a 13 
includes , transferee from a 
decree holder 12 !3 

dismissal for 44 104 152 
dismissal for-if bars ftesb ap 
plication 104 

defence absence of leave is no 
n.C receiver s suit 390 

“efinitions, I 1 


Delegation of jurisdiction 316 336 
no delegation of enquiry under 
sec 53 by Court to receiver 
336 369 374 

of powers to receiver of the 
duties of Court 386 
of powers to Official Receivers, 
488 

Debvery of possession 

to purchaser from Receiver 34 
Demand 

when interest may be proved 
from the date of 290 292 
Denizen 

can be petitioning creditor 82 
Departure, from place of business 
an act of insolvency 62 
Deposit 

* in Provident Fund 198 
Deposit money 

Suit to recover 393 


Deputy Commissioner 

of Darjeeling appeal against the 
order of 463 
Detention, 2 I 2 

protection or order a.ainst 209 

212 

Devise 

f estate is not revoked by 
bankruptcy 419 
Diet money 

if required for subsistence of 
insolvent in civil prison 440 
477 

Disallowance , , , 

of entries in schedule 295 
Discharge, 254 

absolute order of discharge 257 
absolute order for— when refused 

257 261 

application for 254 
adjudication to be annulled on 
failure to apply for— 267 

automatic discharge 268 ^ 

by foreign Court 260 

conditional discharge 260 

criminal liability after 448 

discharge does not exempt the 
insolvent from criminal 
liabihtj 448 

dismissal of application for 
does not bar a renewal of ap- 
plication therefor, 267 
does not put an end to Courts 
power to give directions as to 
distribution of assets 258 
does not release insolvent from 
certain debt 

effect of cor 260 

effect of 27 jjk 
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Dixcharge — (Conld ) 

effect of refusal of 266 
effect of refusal of — on petition 
for protection 258 
effect of — outside BiiUsh India 
275 

effect of not applying for dis 
charge 267 

enlargement of the time for — 
159 

fresh application for — not bat 
red by previous refusal of it 

277 

grounds on -which may be re 
fused 261 63 

in case of concurrent adiudica 
tion by two Courts 260 
means financial freedom 274 
no automatie — 268 * 

order extending lime for— is not 
a decision under sec 4 4t 
pendency of case not terminated 
by refusal of— 258 
power to review or revoke 260 
power of Court to review He 
order of refusal of 277 
procedure for 256 
releases only the insolvent and 
none else 273 276 
refusal of 277 
refusal of absolute 263 
subject to conditions 259 
suspension of order of 257 
time for must be fixed 155 t57 
time for— may be extended 1 59 
when insolvent not entitled to 
discharge 263 
Disclaimer 

of tenancy by Receiver 175 
Discovery 

of debtor a property 398 
Discretion 

in demanding inventory etc can 
not be interfered with by 
High Court 129 
in dismissing insolvency petition 
152 

of trial Court not to he lightly 
interfered with 50 
costs of proceeding are in the— 
of Court 477 

exercise of — in appeal 152 
order of adjud cation is in ihe— 
of the Court 69 
to appoint interim Receiver ||S 
to exercise power under see 4 
38 

Dishonesty no ground for refusing 
an adjudication 66 ' 


Dismissalj 
See Default 

appeal against order of 153 
criminal misappropriation no 
ground for 130 
effect of 152 

fact of to be stated in subse- 
quent petitions fOO 152 
for default does not bar a 
second petition 44 104 152 
for sufficient cause 150 151 
grounds for 144 
grounds for to be stated by 
Court 143 

if fresh petition lies after dis 
missal of previous one 44 
104 152 

mention of bogus debts no 
ground for 150 
of petition 1 42 

of petition does not constitute 
res judicata 1 52 
of previous application by debtor 
or creditor does not bar 
another application by another 
creditor 105 

on the ground of abuse of pro 
cesses of Court 147 

of bad faith 149 

Disposing power, anything subject 
to IS property 12 IS 
of commission agents over goods 
entrusted to them 17 
Disposition, order etc 

goods in— of the insolvent 160 

190 91 

Dispossession 

by receiver 34 430 
Disqualifications, of insolvent 451 
452 

duration and removal of 453 
Dissolution nf Partnership 
Partnership 

DistribuUon of property 405 
raleably without preference 406 
409 

of partnership assets 406 
District scheduled districts 6 
District Court, meaning of 11 H 


21 


has insolvency jurisdiction 21 
IS subject to superintendence of 

H gh Court on the appellate 
side 26 

appeals from orders of 457 
Dividends calculation of 410 
effect of reduction of entries on 
—already paid 296 
find dividend 413 
mode of distribution of 413 i4 
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Dividend * — (Conld ) 
no £uu foT 414 

right of creditor not proving 
before declaration at 412 

413 

luccession certificate not neces 
sBty for payment of 414 
unclaimed — to be deposited in 
Court 409 

when estate to be distributed in 
a single dividend 454 456 
Doctrine 

of pious obligation 172 173 

>76 

of caveat emptor applies to sale 
by Receiver 388 
of Relation bach 201 330 
finality 428 
Documents 

production of 401 
falsification of 434 
Domicile 

lunidietion with reference to — 
93 94 

Double proof, 218 
Oowev 

Mahomedan wife cannot enter 
into the schedule for deferred | 
219 I 

remedy For deferred 412 13 
transfer for 326 
Duty, of executing Court 308 
of Receiver 383 65 
of Court on creditor s applica 
Cion 76 

of Court on a petition for annul 
ment 362 

post adjudication of insolvent 
161 

Duty of ibe debtor 126 27 

effect of breach of 127 j 

penalty for non performance of 

129 I 

to produce account books 128 
inventories 128 
to submit to examination 129 
the duties can be enforced by 
Court or Receiset 129 
Dwelling house 
absence from 51 
meaning of 63 

E 

Earnings discharge subject to con 
dilions as to future 254 
EEect of adjudication 159 
of discharge 273 


Ejectment 

notice of — can be served not 
withstanding the landlord * 
bankruptcy 165 
of third patty by receiver 374 
Election 

of remedies 79 427 
of remedy against firm or part 
ner 337 

of remedies 79 427 
by secured creditor 282 267 
by secured creditor to sit on 
security or to claim to prove 

284 

of remedies by creditors 79 
Engiith Bankruptcy Court 
imperial nature of 5 238 
English Law 

itow far can be looked (o in con 
struing the Act 1 I 
Enijuir^, scope of at hearing 135 

nto offences 44 I 

Entries disallowance and ledue 
tion of in schedule 295 
application for expunging 296 
Equitable assignee 

if a secured creditor 176 285 
Equity of redemption is property 
and vests 168 199 
not goods 193 

Equities , 

tece ver takes property subject 
to- 162 163 

schedule reeiifieaiion of 296 
Estoppel ^ , ,, 

regaid.ng act of insoRency 54 
61 , . 
regarding right of pioMng debli 
228 

creditors ha\ing double i 
and making election a 
estopped from making i 

lion 408 09 


ledy 


Evidence 


141 


mode of n 
pose of es 
recorded b\ 




355 

or doeumenij 

jrding t 4 I 
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Examination — (Contd ) 

debtor bound (o answer quea* 
tioni. 139 
object of, 139 
of wiineise*, 400 
public— of the debtor, 138 
private— of the debtor, 400 
question* of bonafide need not 
be gone into during, 140 
Exclusion 

of the period of limitation, 46l> 


i> Extravagance, unjustifial 


Failure 

to account for lost of assets, 261 
to apply for discharge, 268 
to keep or to produce accounts. 


Execution, assets realised In, 304 
benefil of execution as osainsl 
receiver, 301 

elTect of insolvency petition on. 


not restricted by sec 51. 299, 
300 

right of creditors under 299 
of order of Insolvency Court, 39, 


Faith, good faith, 352 
See Bad faith 
False credit, 190 

False entries, making of, when an 
offence, 434, 438 
Family, Milakshara— property, 170 
Family debt* 

members of a family may be ad* 
judicaled in respect of — , 76 
Felon, may be adjudicated insol- 


of warrant of possession 45 
of order for eosts. 478 


properly taken in— to be deli. 

vered to Receiver, 308 
liberty of unscheduled creditor 
for—. 252 


Executors 

can tender prove 216 
one of several— may file msob 
vency petition for a joint debt 
due to them. 8 1 

insolvents can be appointed. 453 
Exemptions of corporations etc. 71 
Ex parte, order of adjudiiotion. 


order setting aside of, 44, 117 
vacating of ex parle order i* not 
annulment. 143-44 
cx parte order of annulment can- 
not be set aside under O I7C 
CPC 272 
Expenses 

of administration may be retain- 
ed by receiver. 405 
of witnesses, 400 
of administration, 230 
Expunction 

of entries In schedule, notice and 
evidence for. 297 
Expunging entry, 295 
Extension 

of lime, under see 148, CPC 


of hme for discharge by implica- 
tion 159 

of ihe time for application for i 
discharge, 159. 269, 271 I 


Fiduciary character 

insolvent managing properly 
under see 66. holds, 416 
Final, what orders are final, 463 
^ final dividend. 4 1 3 
Final Decision, 36 
Final Dividend, 4 1 3 

declaration of—, without notice, 
414 

Finality 

doctrine of. 428 
Fine 

realisation of compensation ei, 
153, 154 

Firm 

act of insolvency of, 53 
Hindu family. 173 
insolvency petition against. 71- 
72 

suit agomst individuol partner 
of-. 163 64. 183 
adjudication of, 71, 487 
First charge 

dues of a secured creditor con- 
stitute. 224 
Fixtures 

are not goods, 1 92 
not subject to reputed owner- 
ship. 193 
Foreign Court 

adjudication by — . doe* not 

jurisdiction under this Act, 94 
discharge by, 260 
district Court of Secundrabad Is 
a. 4 

If properly vest* in the trustee 
on adjudication by. 163 


ment of transfer by Indian 
Court. 318 
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Foreign Property, 5 1 

if %e$ts in teceiver 163 | 

Foreign territory 

annulment of property in 31& 
properly in — %est» m receuei 
163 
Foreigner 

domiciled and resident abroad 
96 

residence of 95 
Forma Pauperis 

suit by receiver in 395 
Formulas for manufacturing ailiclea 
are property 18 175 
see secret formulas 
Forum, see Venue of Court 
for trial of offences 450 
Forward Contracts 
may be proved 227 
Four annas private arrangement to 
pay— in the rupee 235 
Framing of schedules 21 4 218 
to be by Court 218 
by OfHeial Receiver 488 490 
Fraud and fraudulent breach of 
trust 275 

transfer void because of anti 
cipatoty— 318 

Fraudulent breach of trust no 
release from debt incurred by 
273 275 

no absolute discharge if insol 
vent IS guilty of 262 
Fraudulent decree 

insolvent can ma ntain a suit to 
set aside a 166 
Fraudulent intention 
transfer with 58 
Fraudulent Preference 345 349 
lurisd clion of Court oil cr than 
Insolvency Court to determine 
question of 355 
meaning of 60 

plea of outside Insolvency 

Court 354 


idulent representatic 

lay lead to annulir 
ludeatton 118 
ill application 
ismissal for default 

104 152 


Fresh Proof , , . 

f one teiecled I efore .It* 
Frivolous petition comi ental on 
for 15J 


Fund, See Provident Fund 

— for remuneration of OfHciaf 
Receiver 379 
Funeral expenses 
priority of 408 
Furniture 

Further decree I 8 1 

obtainable by secured creditor 

287 

Future advance assignment to 
secure a future advance 59 
Future earnings 193 
Full payment 234 

G 


Gambling insolvency due to lo 
discharge 262 

Gaming Act 394 
Caming Debt 

not provable 226 
Camisbee proceeding 

no— to attach d v dend 415 
General powers of Court 42 
Gazette publieat on n 206 240 
454 

G'f‘ 

transfer includes 55 
to w fe 321 
Comastha 67 
fraud of 67 
Goods 

f xiutes are not 192 
held by eommiss on agent I 7 
may be ela med bv bt lee of 


20 


of 1 


wie 


depos ted for «pee 6c 
281 

Good faith 352 

enquiry as lo v. 

149 

3’2 








of 


323 


Ground f I 
I el t o 
for a null 


I 

, llatardous speculations 
I due to odscl.ise 


rsoKe c» 

261 265 



748 


THE PROVINCIAI, INSOLVENCY ACT 


10 a group ol sections, 9 m ooo»1 115 i’ll 

Hearing of insolvency petition, 133 Indemnity 

procedure to be followed at receiver may take-for 

hearing of bankruptcy peti- 394 47A 

r.<rk. «f— 


of deceased insolvent, 113 
not substituted can re*open pr 
peedings, 475 

High Court, appeal to, 457, 465 


followed at receiver may take— for his costi, 
truptcy peti- 394, 478 
V of — , against insurance coin- 
hearing, 134 pany is chose m action and 

. ... ''ests in receiver. 149 

'll 1 Indian Oaths Act, 139 

re-open pro- Infant, see Minor 

can enforce payment by bank- 


?ow"; "7.0°..?:, z “uT""*"" 


to punish contempt of 
Courts 377 
Hindu family, 
property. 170 
^ firm. 173 

Hire purchase system, 191 
History of the Act, 1 
Holdings 

surrender of karsha, 326 
Homestead land 

»' in-l- 

vent, 174 
Hypothecation, 
of movables, 20 


pi '"—of adjudication. 

Illegality 

fathers debts not tainted with. 

Illustrations, 1 0 
Immorality, 

falher-a debts not tainted with. 


Immoveable properly, special pro- 
visions m regard to, 402 
paying revenue to Govt . 402 
Imprisonment, must be subsisting. 


lo.b.l.l, ,o p.y . p.t.l.„„ 

tor insolvency, 84, 85, 87 
Meaning of, 87 88, 1 02 
proof of. 89 I 

need not be strictly proved. 87- I 


to be proved ir 
manner, 135 


I power to require, 396 
Inherent power, 43 

no — to grant anticipatory interiin 
• protection, 131 

to dismiss a petition if not hana 
f fide, 43 

to dismiss bankruptcy petition as 
abuse of processes of Court, 
)45 

to rectify clerical mistakes, 43 
to rectify the errors and mistakes 
of receiver, 433 

to grant anticipatory interim 
protection, 44, 131 
Inherent jurisdiction, to discourage 
successive applications, 92 
to correct clerical mistakes, 43 
Injunctions, 48 

no jurisdiction to grant—upon 
third party, 207 
stay of proeaedings by, 48 
Iq rem 

Adjudication and vesting order is • 
a judgment, 167 
Injury 

damages for— to person ana 
reputation do not pass to 
Receiver. 174. 165. 392 
action in reaped of — to insolvent 
estate resulting from breach of 
tort or contract, 393 
losolvency, acts of, SO 68 

effect of — on partnership, 452 
effect of — on the right of prac- 
tising aa It pleader, 453 
effect of, on entecedent transac- 
tions, 299 

of karta or manager, 170 
petition to be dismissed, if 
lory limit under reached. 91 
position of insolvency receiver, 

370 

Insolvency Act 

a complete code, 3 
construction of, 10 
how far retrospective, 6 
if a method of execution. 3 
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Intokeiicy Act— (Confd ) 
policy ol, 3 
purposes of. 3 

Iniolreacy Courts, . 

can decide questiotia of title. 3 1 
can reduce to the possessiott of 
receiver a property seized by 
another, 374 

competency of to go into colla 
teral matters 26 et aeq 
execution of order of 39. 46 
tutisdiclion of over strancet 34 
jurisdiction of — under sec 4 26 
no bar to alienation of insolvent s 
land by, 403 

plea of fraudulent preference 
outside 354 

power of — to grant stay tnjunc 
tion etc 46 

powerless against obstruction 
based on independent title 
375 

loioUency jurisdiction, 21 
Inselvency petiUon 
*ee Petition 

effect of— on execution 93 
’ conditions of an— 65 
laioKcnt, See Debtor 
action for contumacy of 130 
administration of estate of person 
dying 114 

atiet acquired property of 193 

allowance to 417 

can ^hold separate property 174 

carrying on business with the 
permission of Court 417 
continuance of proceedings on 
death of 111 
criminal liability of 437 
death of how far affects pro 
ceedings 1 1 2 

decree against — not binding on i 
Receiver 353 I 

t ditquahficalions of 451 452 
‘ ezammation of 129 I3» 39 
meaning of 4 

management b> and allowance 

to 415 16 


Insolvent — fContd ) 

release and protection of 130 
tight of, to amendment of 
schedule, 296 
right of. to surplus 418 
solvent debtors of — not absolv 
ed from liability to pay 
interest 166 

suits and appeals by or against 

185 

to submit to examination 129 
undischarged— obtaining credit 

448, 449 

when not entitled to discharge. 

261 64 

Inspection 

committee of 419 420 
Insurance Company 

right to be indemnified by is a- 
chose m action and vests m 
Receiver 17 5 76 
Intent to defeat delay etc 51 
such intent is a question of fact 
56 

Intention , 

of insolvent is relevant and that 
of creditor is immaterial ZoT 
Interest 

saleable 27 37 
Interest see Cost 

accruing after adjudication i'iU 
can be taken into aecouni to 
reach the statutory limit of 
Rs 500 78 , . , . 

for the purpose of dividend 
289 93 

for debts due on a written msttu 
menl 292 

general rule as to 290 
Harsh and unconscionable 
relief m respetl of ^ 

•gieed upon 289 90 

insolvents .qUent debiots not 
absolved from l.abilny to pav 
166 

rebate of 278 

nnhl to higher noi picimlcrd 
"hen all debt, paid m lull 
793 


managing property 




s 66 

416 


holds fiduciary eh*' 
irimot cannot be 73 

no costs personally against un 
discharged 478 , t, , ocl 

power to re adjudge debtor 
private exani.nauon of 460 
receiver not bound by Jeciee 


cured c red lit can cfai 


lubvequen* 2*^1 4tl 
lo le allvurd up lv> date cf 
adiujcaton I 

lafrrv from dale ot dema-d 290 

nlrtv ftoii) the date vf ad a 
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Li'mitAtion—fCon^c/ ) 

m insolvency proceeding. 481 
saved by acknowledgment of debt 
m bankruptcy petition. 485 
Limitation Act, if applies to tnsoL 
vency proceedings, 60, 461 
Liquidated Sum, 78 
Lispendens 

against receiver, 188. 200 395 
List 

of creditors and debts, 126, 128 
Local authority, 407 

insolvent has no right to sit or 
vote as member of, 451 
Local Government, power of. to 
bar application of insolvency 
provisions, 491 
see Government* 

Locus Standi 

creditor has no — to intervene in 
a proceeding by a stranger 
against the estate, 425 
debtor has no— to oppose con- 
solidation. 109 

of insolvent to move Court for 
reduction of proof, 251 
Lunatic, 

can enforce payment by bank- 
ruptcy proceedings, 61 ' 

cannot be adjudged an insolvent. I 
74 ! 

Committee of, may file insolvency I 
petition, 74 

M 

Magistrate, the Insolvency Court 
may make complaint to nearest, 
442-43 

to deal with the complaint under 
Cr P Code, '4 4 2 
insolvent cannot act as, 45 f 
Mahomedan 

debts of deceased— do not form 
charge on his estate, 20 
Mahomedan wife 

cannot enter into schedule for 
deferred dower. 2 1 9 
remedy of — entitled to deCeiied 
dower, 412-13 

Maintenance, to insolvent, 416 
arteata of — to We mentioned in 
the schedule. 103 
arrears of. ate provable, 227 
arrears of— are debts |4 
if a provable debt 132, 275 
order of discharge does not 
release debtor from liability 
for. 273. 275 

protection order against obliga- 
lion for — . 1 32 


Maintenance— fConld.j 

which an insolvent husband is 
ordered to pay, 206 
Malguur 

Sir lands of, 1 74 
insolvent— does not lose his right 
of occupancy, 16 
Malicious prosecution 
Management by insolvent, 415, 416 
Court averse to assuming. 392 
Manager, Insolvency of, 170 
Marginal notes 

if can be referred lo. 9 
Marriage, transfer before and m 
consideration of, 320 
settlement to defeat creditors. 
321 

Married Women, bankruptcy of. 68 
Meeliogs of creditors. 244 . 247 
of tho members of the commit- 
tee of inspection, 420-?l 
Meinorandum 

Court fees on. 472 
of appeal. 470 
of cross obieciion, 472 
of ora) evidence, 134 
return of— when appeal pte. 
tented lo wrong Court, 470 
Miser, 

adjudication order when a nrm 
has ^ minor partner. 73 
cannot be adjudicated, 72 
can be allowed to withdraw, 107 
liability of— for joint family obl>> 
gallons. 74 

member of a family. 74 
Misconduct, certificate that «n»0'* 
vency is not due lo, 451, 453 
refusal to approve composition 
because of. 249 ‘ 

Misfortune , 

certiScate of bankruptcy result- 
ing from, 453 

Mis-statement, docs not lead to 
refusal of adjudication, 101 
effect of mis statement of facts 
in petition )01 

Milaksbara family Property, 170 
Mitakshara father 

admission by, as to genuineness 
of debts, 

adjudication of, 170 71 
interest of— if properly. 17 
Mitakshara joint family , 

insolvent's undivided share in, lo, 
171 

Mode of proof, see 'Proof' 

Money 

held in deposit with a bank, 220 
fn Provident Fund, 170 
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Money — (Contd ) 
deposited in Court by insolvent 
as security for costa ol P C 
appeal may be attached I6S 
IS property 16 

’**'”1'^ *" execution by debtor 
Mortgage, 19 

by Receiver 384 389 396 
compared with charge J9 
position of transferee redeeming 
a prior— 328 
Mortgaged property 

“» ‘he case 

,, M 373 
Mortgage suit, 

’*To‘r2S7 ■''“■“'7 

effect of application under a 53 
On— 200 335 

stay of when mortgage security 
t» challenged 287 
Alortgage* 

Can execute his mortgage decree 
adjudication 199 
enbUed to interesta and costa 

position of 199 200 287 
«ainiiig possession after bank 
juptcy entitled to crop^ 199 


„ entitled I 

see Intention 
*' ^‘gsredient in preference 

see Revisiot, 

Mov“.abre.."**'''“ * 

Mullifariouanesf J 1 0 
Mutual credits, 28 1 
Mutual dealings, 276 280 
accounts to be taken 282 

f>Bht of set off in case of 281 


N 


^*ar Relations 
transfer, f«»our of 322 
Necessaries 

supplied before death pi only 
„ of 408 
Necessary parly 

transferee it a necessary paiiy 
355** under a 54 

wk... 393 

ill 


Receiver if a— in an appeal 
against him 432 
Receiver is a— in a xnotigcB* 
»ut 201 287 

Neglect of business, 262 


Negligence, receiver is liable for 
I gross. 366 
Non attachable properties. 1 96 
Non scheduled debts 

may be recovered by ordinary 
suits 220 
Notice, 

before annulment of adjudiea 

bona fide transaction protected 
under sec 55 must not be 
tainted with 365 
effect of non service of notice of 
admission of petition 116 
refusal to accept registered cover 
containing 116 17 
for declaration of hnal dividend 
414 

if necessary for suing receiver 
391 

for annulling a transfer 335 
for including an after coming 
creditor in the schedule 222 ■ 
for sinking off entries fromi 
schedule 297 ' 

of oecfment see Ejectment 
of suspension of payment how 
(o be given 63 

of heating of insolvency petition 

115 

may be sent per registered post 

116 

non service of— on creditors 

heirs 472 475 

no naht of heating without 115 
II7 

no withdrawal wilhout— 108 
of appeal 471 
of admission of petition (15 
of composition 247 
of order of adjudical on 208 
of suspension of payment an act 
of insolveney 65 


of insolvency proceei 
of ejectment by ini 


^d ngs (63 
land 


personally 116 
>n death of debtor 114 


may b,. • ■».. 
publication of aojud c 
to receiver be/uie sun 
under sec 60 lot 


39 


318 391 


208 

the 


adjud Cation 

[ order I fb 

I what la not -of surpensioa cl 
paymeni b5 

NotiC^troa under the o d Act. 6 


25 



754 


THE PROVINCIU, INSOLVENCY \CT 


Nullity 

absence of leave of Court does 
not render decree a, 188 
adjudication made without juiis- 
diction 19 a — , 157 


Oaths 

talcing of — Under the Ind Oaths 
Act. 139 

if can be administered to a bank- 
rupt when accused of an 
offence, 447 

Objection as to territorial jurisdic- 
tion, 97 

as to jurisdiction, 45 
against Receiver can be waived, 
430 

Obligation 

to examine debtor if present, 

133. 138 

Receiver takes property subject 
to all obligations, 162 
Occupancy holding 

if vests in Receiver, (6. 174 
in U P does not not vest m the 
receiver. )7 

under the Agra Tenancy Act. 
197 

Occupancy rights, 88 
if property, 16 
if protected, 198 
Offences by the insolvent, 434 
nature of the 436 
Official Assignee, 

see ‘Official Receiver' 

Official Gazette, see 'Gazette' 
Official Receiver, see Receiver*. 
379 

actual vesting order necessary 

for—, 380 

appeal against an order of, 490 
difference between receiver and. 
490 

delegation of powers to, 486 69 
framing of schedule by, 488, 490 
functions of, 378 61 
has no power lo examine the 
debtor, 141 

if property vests in, 371 
no automatic appointment of, 379 
HO review by. 47 
Local Government may appoint. 
378 

orders of— arc subject to appeal 
to Court 422 
power lo appoint 378 
powers of, 380 81 
priority of — over attaching! 

creditor, 303 ' 


Official Receiver— fContd ) 
removal'of, 38J 
remuneration of, 381 
Omission 

to disclose previous petition is 
no ground of dismissal oF 
petition, 150 
to mention a security, 83 
to enter property in the schedule, 

439 

Onerous property, 175 
Onus 

of proving right to enlarged 
period, 485 

of proving act of bankruptcy, 54 
Onus of proof, see Proof’ 

at tbe hearing of the bank- 
ruptcy petition, 138 
person impeaching a transaction 
IS to prove that it took place 
within two years, 332 
lies on the receiver m case of 
fraudulent preference, 357 
m claim cases. 4 1 
on each party to prove iis alJe 
gationi. 138 

on receiver to warrant the im- 
putation of ownership. 192 
Opportunity 

objection to jurisdiction at the 
earliest— 97. 98 
lo be heard. 1 1 7 
Oral Evidence, see ‘Evidence* 
memorandum of— to be made by 
the Judge, 134 

Order, distinction between decision 

and, 39 

orders appealable, 473 
orders not appealable, except 
without leave. 474 ^ 
of adjudication, see ‘Adjudica- 
tion* 

of discharge. 254 
of Insolvency Court how exe- 
cuted, 39 

Order and disposition, 15. 193 
Ordinarily resides, meaning of the 
term 94 . j, 

jurisdiction determined “y 

debtor a residence. 93 94 
see Residence 

Over payment , , i . 

receiver not liable for— if ‘’O" 

Ue, 414 

refund in case of, 414 
Ovmership 

reputed ownership. 189 , 

where property is in 
disposition of insolvent, 
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irade sec 66 doe, not include 
the business of 417 
ratdanailim Lady 
summoning of 399 

16 T,,-""'"-'- P'" 


ooUce of suspension of payment 
"s *" ‘"•"'’''"PP <»> 
sepataic admdicat.on when 
Partnet, are adjudged m the 
him name 72 
Partnership 

pJh«' batihiuptcy on 452 I 


* arinership 

PwUes' f»»P^tuptcy on 452 
necessary for appeals 471 

»ub»» futioft of 46 

Partition 

R«C.VC, „„ 

estate 392 

■»achment of propetty of one 


Payment— fConfd ) 

Receiver may recover— from 

person preferred 355 

- Receiver may take legal proceed 

® tags for dissolution of 393 

liability of agent making a pre 
not include ferential— 353 ^ 

suspension of 66 
Pecuniary claims, 103 
Penalties 

iroceeding* of the insolvent 434 

for non performance of duties 
:rship pro I29 

. wilful nonperformance of 

s* 110 duties 437 

for wilful non delivery of pro 

f payment perty 437 

ilvency lor Pendency, of insolvency proceed 
mgs 177 

n when not terminated by conditional 
ed m the discharge 223 260 

of case not terminated by re 
fusal of discharge 256 

n 452 lurisdiciion conferred during— of 


Pensions 

allowed by Coverriment for past 
servcei 175 
cannot be attached 104 
political 175 
Permission 

Co sue receiver 370 


another 64 
Receiver a ne 


of insolvency for j Pof*®" aggrieved 


mortgage sun 201 287 I tot a new proceeding a 
Receiver not a necessary formal] barred under sec 28 L 
in an appeal to Court from earnings, 170 

his act or decision 432 1 excluded from proper 

“ proper party in the ( P®***'®"' admission of 115^ 
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Petition — (Contd ) 

elTect of misstatement in, 101 
for annulment, by whom to be 
made, 359 

fresh — , see Fresh Application* 
104 

grounds for dismissing, 144 
how to institute, 93 
joint — , 70 

must be directed against debtor. 
70 

petition by creditor, conditions 
of. 75. 76 
presentation of, 68 
presentation of, is an act of in- 
solvency, 51, 64 

separate petitions against joint 
debtors 109 

to be adjudged insolvent, 64 
transfer and withdrawal, 47 
verification of, 98 
who can make, 68 
when can be made, 68 
withdrawal of. 106, 
see ‘Withdrawal* 
when the debtor's— can be dis- 
missed, MS 

when the debtor's — cannot be 
dismissed, 146 
Petitioning creditor, 

cannot withdraw money depoaiU 
ed, 208 

hes ^the carnage of proceedings, 

who cen be, 67. 81 
Pleader 

Receiver’s power to employ, 396 
for witness summoned for private 
examination may lake notes, 401 
right to practise as— if affected 
by bankruptcy, 453 
Pledge 

by receiver to raise money. 384 
Pilgrim’s business, 392 
Pious obligation 

effect of the importation of the 
doctrine of, 176 
doctrine of. 173 
effect of, 172 
Policy of the Act, 3 
Political Pension 

does^^not vest m the Receiver. 
Possession 

property m— of Court, 311 
no limitation for receiver obtain- 
ing. 162. 375 

delivery of— to purchaser from 
receiver. 34. 399 


Possession — fConfd ) 

no limitation for obtaining, 162, 
375 

power to order delivery of— to 
receiver, 373-74 

power of receiver to remove 
person in, 373 

Receiver need not sue for—, 162 
resisting receiver in taking— is 
contempt, 377 
warrant of, 45 
Post 

Dividends may be forwarded 
through post, 409 
proof may be sent by, 293 
Power to arrest after adjudication, 
211 

of the High Court, 49 
delegation of — to official re- 
ceivers. 488 

general powers of Courts, 42 
of Official Receivers, 380 
to arrest is discretionary, 211 
of amendment, 101 
of appellate Courl, 463 
of revision, 464 , 

to deliver possession, see pos- 
session’ 

to go behind judgment debli, 
217 

of Court if no receiver appoint- 
ed. 382 , 

to expunge or modify proof, 295 
of receivers, 383, 365 
to caneel concurrent orders of 
adjudication 237 
to annul adjudication. 230 
to appoint official receivers, 378 
to require information regarding 
insolvent's properly 396 
to decide questions of title when 
to be exercised, 32 34 
when not to be exercised 37 
to interfere with sale by Receiver, 
to re adjudge debtor insolvent, 

253 

under sec 4, is discretionary. 30 
of Courl to make allowance to 
insolvent. 416-17 , 

of High Court to make rules, 
486 

Power-of-attomey 

persons holding — from creditors 
may be appointed to a com- 
mittee of inspection. 419 


e of sale through Collector, 
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Preemption— rConfJ ) 

a cJaim of— can be advanced 
against receiver 388 
Receiver takes property aubiect 
to claim for— 162 
Preference 
avoidance of 339 
by means of suffering a judicial 
proceeding 352 

consequences of preference 342 
dominant view of giving—. 349 
during inability to pay 342 
fraudulent preference 60 339 

345 

imports freedom of choice 345 
”"i44 *" ^'vour of a creditor 

under pressure 60 

346 

no— where the bargain is the 
result of prior agreement 348 
'vhat constitutes fraudulent pte 
ferenee 60 345 46 
payment 

Print'd, 1 l""" 

Presidency towns, 4 
banfeiuptcy law outside 4 
rreliniinary Enquiry 

‘Wo an offence 442 444 448 
rreisure, preferenee under pressure I 
ts not fraudulent 60 346 
rreiumption 

o* to consideration for a pro 
note 218 

tight of — riot defeated by Collee 
tor s sale under s 60 by 
private contract 404 
Priority 

of Official Receiver over attach 
mg Creditor 303 
01 Done fidf auction purchaser 
O'er Receiver 307 
question of — may be tried by In 
solvency Court 32 
Priority of debts, 405 

debts due to the Crown and local 
aulhoriiies 405 407 
no priority as to ordinary debts 
409 

'vages of clerks and servants 407 
Private arrangement 

It esiops creditor from proving 
debts 228 
Private Examination 
^ of debior and witnesses 400 
Private Notice , 

of baiikiuptcy petition to credi 


*'369" ■" "■>' 

lo transaction if can rely on ii 
as an act of insolvency 61 

right of appeal to. 

50 4/5 

security money for costs of 
appeal to 168 
Procedure 

he|ting of insolvency petition 
includes rules of pleadings etc 


for avoiding transfers 335 
for annufling preferential tian 
sactions 333 

for avoiding transfers not 
summary 356 

for deciding questions of title 38 
for admission of insolvency 
petition 114 

for trial if insolvent obtains 
false credit 450 
on admission of insolvency 
petition 115 

on cherge under see 69 441 
when receiver is requested to 
move 361 

Proceedings see Stay of proceed 
ings 

against receiver 431 
carnage of proceedings power 
to change I 10 

consequent on order of adjudi 
cation 209 

continuance of on death of 
debior I I I 

of punitive ckaiBCler cannot Le 
stayed 206 

on annulment under »rc 37 240 
in ignoiance of adiudicalion 204 
/nlenm proceedings sgsinsi 
debtor 121 el seq 
/nierim proceodints by Couti 


under s 53 how slai rd 
under sec 70 nstut* of 
undei s 53 nature cf 
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Proce«<iings — (Confd ) 

under sec 63. if in the netuie of 
a suit, 432 

ProceM, abuse of process. 43 
Procedure 

on substitution. I 1 1 
for admission of petition. t)4 
on admission of petition, I J5 
Production 

of documents. 401 
Promissory Note 

proof in case of unstamped, 217 
Presumption as to consideration 
for. 218 

adjudication as to title to — 
— alleged to be benami, 385 
Proof, see Onus of Proof, 

at the time of hearino the peli> 
tion, 133 
cost of, 294 

in case of unstamped ptomissors 
note. 217 

by secured creditor, 294 
for annulhns transfers, 332. 357 
form of, 429 
for workmen's debt. 430 
meanins of, 224 
mode of proMng debts. 293 
po>\er Ip etpunge or modify. 295 
proof of debt, time limit. 221 
for interest. 290 91 
proed of debts may be by 
albdaMts. 293 
no double—, 218 
no_^ftesh— if one rejected before. 

of inability to pay, 87 
tender of, 216 

Mfhal amount can be prosed. 217 
Proper party: see Party and neces 
sarj party ' 

Proposal 

for composiiian. 243 44 
when the Court should refuse to 
approxe, 243 


Properly, 

administration of. 277 
afler>acQuiied properly. 193 
ancestral estate is. 16 
commission earned by debtor. 


deahrg with bankrupt’s— with. 

out notice to teceiser 164 
disco\er> of debtor s, 393 
disiiibution of, 405 
doei^ not include Itutl property. ' 

includes money, 55 I 

includes salary. 16. 170 I 


Property — fContd ) 

information regarding insobent's, 
396 

in the possession of the Court, 
3M 

if includes occupancy right. 16 
in sec 28 (4) does not exclude 
personal earnings. 195 
management of insoKent's pro- 
petl), by insoUenl. 415 
meaning of. 12. IS. 167 
mone\ m the provident funds. 
198 

non>att^chable property, 196 
omission to enter — in the 
schedule, 439 

partnership assets are, 168 69 
assets realised by sale of the 
perishable. 306 

special provision regarding 
immoveable—. 402 
what It includes. 12. 15. 55. I67> 
76 

what pteperlv vests In the 
receiver, 167 et seq 
Prosecution, of the insolvent for 
olTenees 440 41 

after discharge or eomposition, 
448 

if the Court directing— «an hear 
appeals from eonriclion, 447 
procedure for, 442 
sec 69 does not preclude prose- 
cution under I P C.. 436 
i^olecUon 

anticipatory mienm protection. 

131 

before adjudication 131 
caw be granted only in respect 
of provable debts. 132 
creditor can oppose grant of pro- 
tection, 212 

effect of refusal of discharge on 
petition for — . 253 
from arrest and detention, 209 
IS In the discretion of the Court. 
21 1 

no automatic. 210 
of bona fiJe transactions. 36. 
protection order, 209 
proleclion to the inrolveni. 130 
Protection order, 209 

applies to what debts, 209 
ct^itor entitled to appear and 

may ^ refused for non produc- 
tion of account books. 132 
surety not absolved because of. 

213 

not against Crown debts 2I« 
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Protection order — (Contd ) 

\»iU piolecl insolvent from arrest 
and detention 209 212 
Provable debts, 223 226 
meaning of 223 224 
protection can be granted only 
in respect of I 32 
what debts ate not provable 225 
226 

contracts which do not give rise 
to 226 

Provident Fund, 198 

compulsory deposits in — are non 
attachable 125 

compulsory deposits in 175 198 
if the bankrupt can contribute to 

19* 

Provincial, why the term has been 
adopted 2 

Provincial Insolvency Act, 
see Act Insolvency Act 
Proviso 

cannot extend a substantive pro 
vision in the Act 10 
Publication of order of adjudica 
lion 208 

no annulment for want of 209 
in Gazette is conclusive evidence 


usive eviaencc cuting 

j| the legality of the order of I Reasonable 
adjudication 209 
of annulment 240 243 
Public officer 

receiver if a— 121 370 
Public examination, of debtor 138 
object of I 39 

admissibility of 1 4 I , 

Punishment of the insolvent lor 
offences 433 440 
Purchase money 

Receiver can accept deferred pay 
ment of 396 
Purchaser 

if an incumbrancer 324 Z> 

t_ 324 

,ur of 321 


Railway Provident Fund 
see Provident Fund 
Railway receipts as property 174 
Rash and hazardous, speculation, 
no discharge when insolvency 
due to 261 

of interest 289 90 
Rateable disliihution 306 406 

idjudicaUon of insolvent 253 
Realisation of compensation 154 

of property 366 
Realise, meaning of 304 05 
when asset is said to be re 

305 06 r 

receiver to realise property ot 

debtor 383 

Realisation , 

attachment is not 306 
in the course of execution 
of property 366 

of compensation as nne 155 

V, l.=.n 

euling his «Ppl»«tion ^84 


realised 


eeetation, 265 


lansfer ii 
n good 
acquires j 
299 307 


faith 


irity over receivo 
delivery P®* 


for appearance 1 22 
Re-arrest 

after rele»« '^,79 
Rebate of e 384 38‘ 

Receipt, receiver can g ve 

Receiver ireal somi 

anreement bv * ...ii, 314 

’“creditor. 

Receiver appeal 10 t-ou 

349 „„ 196 

adverse P'’*"®! 359 385 

officer of Court >0 


.“ppo n.ed bv Res 

Aden 38/ 

appeal to Court . 
•ppl canon 

piool 295 96 


Quantum of evidei 
nhil tv 10 psv 
Question credilor 1 
Questions of title 
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Receiver— fConfd ) 

>3 the proper person to make an 
application for annulmeirt 
under 3 34, 335 
appointment and removal of, 
368 

appointment of. 366 
appointment of interim receiver. 
118 

a proper party in the regular 
suit. 432 

can accept deferred payment of I 
purchase money, 396 ' 

can apply for instructions, 376 
can take indemnity for his costs, i 

355, 394 I 

cannot complete sale by ceiti* I 
ficate, 387 ^ 

cannot make a judicial enquiry, 

cannot himself purchase any part 
of the insolvent estate. 388 
creditor has no remedy after 
appointment of, 187 
Civil Procedure Code does not ' 
a^ply to proceedings before. 

claim to property seized by. 425> 
28 

commission, percentage of. m 
cMo of mortgaged property. 

compromise by— vnihout sanction 
of Court. 390 
costs of, 394 

delivery of possession to pur< 
chaser from, 34, 399 
Court's power to punish. 376 
Court's control over, 376 
Court as receiver, where no 
receiver is appointed, 382 
decree against insolvent not 
binding on. 353 

difference between— m insolvency 
and m action. 370 
difference between regular and 
inlerim 121. 378 
duties and powers of 383-84. 
385 

evidence recorded by— if can be 
acted upon. 337 

has no right to possession unless 
the sale is annulled 327 


if 


a necessary formal party to the 
proceeding against him 393 


if can seiie co parcenary 
pejiy of minor sons 171 
inherenl power to review 
conduct, 429 


(he 


Receiver — fConfd ) 

if bound by decree against in- 
solvent, 186, 353 
(f foreign property vests in. 163 
in S 52 if. includes mfenm 
receiver, 309 

interference with, 376, 369 
if permission necessary to sue, 
370 

if O XXI applies to sales held hy. 
45. 376, 389 

insolvent’s property vests m. 162, 

370 

Interim receiver, 1 18, 120. 378, 
394 

IS not a Court, 369, 376 
IS an officer of Court, 369 
IS a public of&cer. and notice 
under sec SO. C P.C neces- 
sary for suing him, 121, 370 
judicial enquiry cannot be en- 
trusted to, 337 

leave of Court when necessary 
for. 390-91 

liability of— for costs and 
damages, 361 

may recover payment from person 
preferred, 355 

may assist Court in framing 
schedule, 

may apply for reduction of 
entries in schedule, 295 
* may be appointed at any time, 

368 

may insliluto and defend suit, 384 i 
motigace by, 389 
nature of sale by. 387 
necessary parly in mortgage suit. 

201. 287 

need not sue for possession, 162 
no delegation of duties to, 336. 

369 , . 

no privity between creditors and. 


369 

0 right to benefit of execution 
against, 301 

01 a judicial officer. 385 

ot to adjudicate upon claims, 40 
ot to encourage useless litiga- 
tion. 302. 313 


402 . , 

not affected by the doctrine oi 
Its pendens, 395 
not bound by decree against in- 
Bolvont, 188 

not liable for damages for seizing 
property of third .‘iS 

instance of creditors. 374. ^6/ 
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Receirer— (Contd ) 

otiection agninst — can be waiv 
ed 430 

Official Receiver, 378 
’ Official Receiver compared with 
490 

V payment to creditor behind the 
back of 165 

position of insolvency receiver 
162 370 

permission if necessary to sue 
a- 370 

person in possession claiming 
adversely to 373 
power to continue legal proceed 
mgs 392 
position of 162 

position of— on annulment 243 
power of— to remove a person in 
possession 373 

power of — to compromise suits 
396 

proceedings against 431 432 
priority of over attaching 
creditor 303 

priority of auction purchaser 
over— 307 
receipts by 389 
remuneration of 372 
report of is evidence 262 266 
337 369 

report of— if legal evidence for 
purposes of sec S3 337 
report of — no evidence to support 
a conviction 369 
rei sting receiver is contempt 
377 

restoration of possession to per 
son wrongfully dispossessed by 

34 430 

tale by 43 387 
sale by — when can be interfered 
with 430 

sale by — in contravention or 


s 60 404 
security from 372 
status of receiver 369 
suit by — in forma pauperis 395 
surprise visit by 396 , 

lime limit (or confirmation ol 

report of 433 , 

to take proceeditiH for annulment 

of transfer 328 , 

when property can be reduced t 
the po..e,.mn ol 375 
when receiver cannot disperser 


a parly 373 

who ir to be appointed 368 

wronjlullv dirporr^**'"# 
stranger 426 


Receiver’s Report 

time limit for confirmation of 

, 433 

I IS not evidence for an enquiry 

I under s 53 337 

IS not evidence to sustain con 
viction 446 

IS evidence for considering the 
claim for discharge 262 266 

will be presumed to be correct 
266 

Receiving order, meaning of 119 
when to be made 119 

Redemption, 

equity of 168 

Reduction 

insolvent has focus riandi to move 
for-of proof 251 298 
of entries in schedule 295 
effect of— on dividend already 
paid 298 

Refund, . 

in case of overpayment 414 
power to order 49 
of purchase money not allowed 
even if receiver conveys no 

title 388 

Refusal, by Court to approve pro 
porat 248 . 

of absolute discharge 263 

re.ton of on 

under . 54 359 
see Bar of Suit 

Relation , 

transfer in favour of r 

Relation back 

The doctrine of 201 
I the doclline applies lo leci 
and 54 330 

° insolvent **'***^,^®[,,, 

from debl bv d schsrge . 

Remedie 


322 


rondui 


ftemedy 


427 
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Remedjr — (Conld ) 

in cases of old transactions, 332 
against the surety. 125 
Removal 

of disqualification, 453 
of receiver, 368 
of official receiver, 381 
of a person in possession. 366, 
373 

Remuneration 

of the Receiver 372 
of the Official Receiver. 379. 381 
Rent see ‘Arrears of Rent* 
a first charge, 20, 407 
nona|ciuing— for a leasehold. 

priority in respect of, 407 
suit for— not barred by s 28 (2). 
189 

Rent decree 

IS a debt to sustain a bankruptcy 
petition. 77, 91 
money due under, 14 
Repeal, of Acts. 492 
Report 

of Receiver see ‘Receiver* and 
Receiver a Report* 
can be converted into application 
for annulment of transfer. 336 
Representative 

of deceased insolvent entitled lo 
appear on the records, 113 
Receiver is not— of cteditor, 369 
Repudiation 

property by Receiver. 

Repugnancy of 
Acts, 10 

Reputed ownership, 189 

retention of, for certain debts, 
411 

Residence, meaning of 94, 106 
of creditors if affects questions 
ot lurisdiclion 96 
of creditors to be stated in the 
petition. 100 
is a question of fact 96 
what constitutes, 94 
long residence not necessary. 94 

fs'I'Tia ‘"solvency 

conflict of opinion on the ques 
lion of. when claim it prefer, 
red to property seized by 
Receiver. 428 

decision of insolvency Court in 
respect of wrongful disposses.! 
Sion of a stranger by the I 
receiver as — . 426 I 


Res Judicata — fContd ) 

dismissal of insolvency petition is 
not. 105, 152 

foreclosure decree against insol. 
vent IS not — against receiver, 
188 

no res judicata as between co- 
defendants, 37 

if decision against receiver is— 
against creditors 
order declining to pronounce on 
the validity of transfer is not. 
332 

order negativing petitioning 
creditor's right lo present 
bankruptcy petition is not— 
against other creditors. 145 
Resolutions ' 

dccuions of committee of in* 
spection to be arrived at by—. 
421 

of creditors to accept a pro. 
posal. 244. 247 
Restoratioia 

of possession to person wrong- 
fully dispossessed, 34, 430 
power of, 49 
Retrospective effect. 6 
Reversion , 

of property lo insolvent on annul- 
ment, 240 

Reversioners* Interest 

does not pass to Receiver, 1/0 
Revesting of property on annul- 
ment, 240 

Review _ 

Insolvency Courts power ot, 4/. 
458 

no— by Official Receiver, 47 
of the order of annulment, 272 
of the order of refusal of dis- 
charge, 277 

Revision . 

of District Court's order, 26 
under sec. 75, 464, 465 

appeal out of lime can be 
treated at, 476 
Rules of interpretation. 8 
Rules under the Old Act, 8 
Rules 

framed under the Act. 10 
power to make, 486 


Salary , 

appropriation of— of insolvent. 

195 

if property, 16. 170 
priority of, 405 
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SaU 

Ijr Recei\er 
appeal from 
462 

by Receuer 

38a 


387 

order setting aside 
not a Court sale 


by receiver in contravention of 
sec 60 404 

by Receiver cannot be set aside 
under O xxi r 90 CPC 


by Receiver when can be inter 
tered vitK 376 430 
Contract Act if applies to— by 
officer of Court 396 
h_reeeiveT before vesting order 


of revenue pajing property 402 
Certihcafe 

*^'«’'’Yg^Cannot complete sale 
Saleable interest 27 37 


in occupancy right 38 
partnership business 38 168 

no— after vesting 165 
none m priestly office 38 
Salvage lien 20 
Sanction 

fot luit against receiver 390 
to sue receiver is not tania 


Schedule of Creditors — fContd } 
to be posted in the Court house 
214 

to be settled as soon as possible 
219 

should not include non provable 
debts 220 

reduction or disallowance of en 
tries in 295 

rectihcation of error in 296 
Scheduled district, 6 
Schemes of arrangement 243 
when Cou t to approve and not 
to approve 244 
Sc bait 

Secludes hmself 63 
Seclusion meaning of 63 

has no saleable interest in 
priestly office 38 
Second appeals, 465 
Second application 

' >r insolvency before discharge 

105 

Secret Formulas see Formulas 
debtor can be compelled to dis 
close during public esamina 
non 18 139 175 

Secunderabad 

district Court of is a foreign 
Court 4 
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Secured Creclilor— fConld ) 

may remain outside the Act. 264 
not affected by \esting of pro- 
perty m receiver. 160. 199- 

200 

not affected by insolvency pro- 
ceedings 199-200, 285 
not affected by composition. 2S0 
position of rent decree holder 
19 

realising secunly mav prove for 
deEciency. or balance. 283. 
286 

to give up secutily, if he seeks 
to prove in bankruptcy, 267 
to make over surplus to receiver, 
286 

redemption of, 288 
relinquishment of security by. 
283. 287 

light of-~in respect of property 
under execution not affected. 
299 

tight of, to interest, 285, 286 
rights of, 284 

testrietions on the rights of. 269 
unpaid vendor is not a. 18 
when can present insolvency 
petition. 83 
zemindar as, 19 
Security 

assignment of security bond 
while suing upon it, 124 
for appearance, 122, 123 
for release, 213 
for costs, receiver's obligation to 
give 395 

from receiver 372 
money decree holders obtaining 
—in course of execution ex- 
empted from operation of a 
52, 309 

reasonable security for appear- 

money for costs of P C appeal 
may be attached 168 
realisation of 285 
relinquishment of 283, 287 
secured cieditoi to give an esti 
male of his 75 83 
secured creditor is under no 
obligation to give up 286 
to be determined by the Court, 
124 

valuation of. and omusion. to 
value, 283 

Security bond I 

stamp duty on. 502 I 

mode of enfrrcing. 124 


Seizure 

attachment by actual. 125 
peraonal, see 'Arrest' 

Sentence, see ‘Conviction* 

against insolvent must be based 
on legal evidence, 446 
Servants, priority in respect of the 
wages of, 407 

Servica of notice, to creditors, ]I5« 
16 

Set-off, 278 

in cases of mutual dealings and 
cross demands, 280, 281 
accounts for allowing, 282 
agreement to exclude 282 
cannot arise unless the amounts 
are ascertained. 282 
doctrine of— is based on sub- 
stantial justice, 279 
when allowable and when not, 
261 
Shares 

not affected by the rule of 
repi'ted ownership, 193 

Shop 

closing up of, 63 
Sir lands 

of Malguzar, 174 
proprietor, upon bankruptcy 
loses proprietary tights and 
become an oeeupaney tenant 

of. 167. 174 

Statutory Tenancy, see Tenancy 
Small Causes Court , 

subordinate iq District Court. 2> 
Solicitor , ,Q, 

receiver’s power to employ. J»o 
lien of, 20 . 

consent of the Committee ol in 
speclion to appointment ot 

by Receiver. 421 


Specific performance , 

Suit for— against receiver. lOj 
right to claim— IS saleable. 38 
Speculations, no discharge when 
insolvency is on by 

rash and hazardous, -61. Zo) 
Stomp duty , 

absence of— does not make 
bankruptcy act lose its charsc 
ter. 57 , 

absence of-docs not prevent 
execution of deed f*®^ being 
an act of insolvency. 5/ 
mortgage by receiver, if exempt 
from—, 396 

payable on security bond. JU* 
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Court can stay proceedings on 
.adjudication 202 
of mortgagee s suit when Kta 


security is challenged 2S7 
of pending proceedings 202 
of ptoceedings by appellate 
Court 48 49 


of sale or proceedings 48 
of suit or proceedings 202 
proceedings to he stayed must 
involve the relationship of 
debtor and creditor 205 
what proceedings cannot be 
stayed 206 
Stock in trade 


assignment of— an act of bank 


ruptey 59 
Strangers 

Insolvency Court s jurisdiction 
over 34 


mere money claim against— not 
to be enforced under s 4 35 
wrongfully dispossessed by 
receiver 426 
Subordinate Court, 23 

appeal form the order of 462 
can be inveeted with insolvency 
)untdicti«n 23 

Court of Additional Judge If sub 
ordinate to District Court. 24 
462 63 

Deputy Commissioner of Der 
reeling if subordinate to Dis 
tricl Judge 463 
Subrogation 

person acquiring the position of 
secured creditor by 201 
Substitution of patties 46 

of ihe represcniatives of the 
deceased Insolvent 112 
of out going receiver by newly 
appointed recel^er 394 

Substitution of petitioning ciedi 
lor by another 110 
of insolvents representative 112 


of pailies 46 

pioceduie on 1 1 1 , 

in appeal fiom proceeding unde? 

O NXl r 90 CPC whefe 
Judgn’^n' debtor is adjodica 
ted 37 


Succession certificate 

not neCessai) dividends a*' 
Successive application foi *"*"* 

vency »f niaintslnable V» 

Sue 

bare iishl to 169 

receiver s light to Joe 


Sue — fConfd ) 

leave of Court to 389 391 
Sufficient cause 

for dismissing petition 150 31 
for granting time 134 141 
for extending limitation 482 
Suita 

by or against insolvent 165 
costs of 394 

right of when barred 429 
right of — regarding after acquir 
ed property 193 
proceeding under sec 68 if in 
the nature of — 432 
see Bar of Suit Mortgage Suit 
for dividend do not lie 414 
by receiver in forma pauperis 
395 

absence of leave is no valid 
defence to Receivers— 390 
Summary administration, 454 

framing of schedule not necessary 

•n 456 

vesiing of property in 455 56 
Summary procedure, 

IS discretionary H-ith the ^ urt 
lo adopt 454 455 
when lo adopt 455 
SiimmoniBg 

of wUnessa*. I4l 40(5 
Surely, action against 124 

contingent tiabilily cf may b« 
ptoved 227 

discharged by death of debtor 
124 

IS a ciediior 1 3 345 
not abiolvrd because of piolec 
lion order 213 

obi gallon of d seharged by 
death of debtor 124 
I remedy againtl 125 
when disehatged 124 
Iransfei in favour of 345 
ran be prorerdrd a^s nil br a 
non piov ng tied lor 182 


Surplus alter paTtnrnl of 
tors 418 419 

after real salion of secul I 
aecuird ciedloi) In b( 
over lo reerrver 2^6 
Rankrupl mav moK^a^ 
esprclalion of a 419 
apj ea) agaijisl order trfu. 
K ve 4)9 

I ghl of involvenl lo 418 


I by 


SueprvM «iut 

bv Receiver 396 
Surreadar 

of kartha ho'J 525 
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Survivorthip 

Father s debts binding upon the 
sons by, 135 
Suspense 

money held in, 228 
Suspension, ol order of discharge. ' 

254 257. 262 , 

o( payment an act of insolvency. ^ 
51 66 

of payment by one partner. 66 , 


T 

Tenancy 

statutory 15, M8 
Tenancy interest of insolvent. 175 
Tenant 

position of monthly — becoming 
insolvent, 175 
Tender 

of proof 216 

Territorial Jurisdiction ' 

objection to. 97 

Three months I 

act of insolvency within, 79 
to be reckoned acc to British 
calender, 79 

mode of computing the lime 
limit of, 354 « 

Time, grant of for produeiion of 
evidence. 134 
jurisdiction to eatend, 47 
Time limit 

for eonhtmation of receiver’s 
report. 433 
for discharge, 155 
for proving debt, 221 
for application for ezpunction of 
entries m schedule, 297 
mode of computing, 354 
Title 

obstruction based on independ- 
ent. 375 

of Act, if can eaplain a doubt- 
ful clause, 10 

questions of, can be decided by 
Insolvency Court, 26, 31 
questions of. when not to be de 
cidcd, 34. 37 

Tort 

damages in tort when provable. 
225. 230 

Trade, insolvent may be allowed 
to carry on, 417 
Trader 

going abroad of — not an act 
of insolvency, 53 
Trading 

with knowledge of bankruptcy. 
261. 265 


Transactions 

effect of insolvency on antece 
dent, 299 

preferential transactions, 341 51 
protection of bona fide, 362 
which transactions are protected, 

362 

temedy in cases of old, 3SZ 
Transfer, 3 1 7 

aonulment of —receiver to take 
action for, 328 
avoidance of voluntary, 312 
hefore and in consideration of 
marriage, 320 

bensmf transfer if an act of m 
solvency, 57 

by transferee of insolvent. 319 
effect of annulment of, 336 
for valuable consideration, 325 
m good faith is protected 321 
m favour of a purchaser or m 
cumbrancer, 321 26 
in favour of near relations, 322 
in favour of surety, 345 
includes a gift, 55 
more than two years old, 3*1 
no annulment of— along with the 
order of adjudication, 71 
of property in insolvent cireum 
stances, 61 

outside jurisdicuon may be an 
nulled, 316 
voidable, 326 

voidable against the receiver 

328 ,, , 

which transfer can be annufled. 

317-19 

with intent to delay or defeat. 57 
Transfer of Property, 12 
Transfer of cases, 47 
Transferee 

see Necessary party 
Transferee 

position of— redeeming a prior 
mortgage, 328 

transfer by — of insolvent, 3 1 9 
Trust . , , 

Fraud and fraudulent breach ol. 
275 

Trust property , 

forms no part of Insolients 
estate, 16. 176 
Trustee 

as petitioning creditor, oi 
assignment to, for benefit ot 
creditors. 54 
lien of, 20 



INDEX 


y«rt of m»chenc> 312 329 370 71 379 

tow to U 331 ,„ labour of sltangor upon annul 

transfer* more than-old JJI 242 43 

•ale by receiver before 320 
U Vexatiou* petition* 

Uoatle to pay, 84. 87. I02*ee compensation for 153 154 

Inatility to pay Void , , 

Unischarged insolvent obiatnirjg distinction bclween-and void 
credit. 448 aWe 527 354 

Undoe preference, 345 el seq Voidable transleje 326 

Uojustitable extrayagance transfer voidable at whose in 

bankruptcy ibrougb, 261 stance 327 

Unliquidated dataages, if provable Voluntary payment 364 

223. 225, 227 . Voluntary transfer, avoidance of. 


Unable to pay, 84, 87, I 02 see 
Inability to pay 

Undiscbarged insolvent obtaining 
credit. 448 

Undue preference, 345 et seq 
UnjustiOable extravagance 
bankruptcy ibrougb, 261 


Unpaid purchase money, vend 
lien for. lb 

Unpaid vendor's lien, 18. 183 


Valuable conxideration, 

dee* not necessarily raise pre> 
iumetion of good faith. 352 
what IS. 325 

transfer for. when voidable. 352* 
53 

when protected, 312, 325 
Valtutios of Security 
if can be amended, 289 
Vanabon of allowance, 418 
Vendor, 

decree for sale obtained by un«| 

paid. 395 

hen of. for unpaid purchaiv* 
money 18, 20. 153 I 

Venue of Court 

for trying the offence of obtain' 
log false credit, 450 
Verification, of petiiioD, 98 
. amendment oh 79 

Veil 

property — upon adjudication. 


312 

when voidable. 312 
vviihin two years, 329 
Voles , 

decision of the committee or 
inspection to be arrived at 


Wages, of clerk, servant or labour* 
er, priority of, 405, 407.08 
Waiver 

estop* parly from re agtialinz 
ills objections against Recei* 
ver. before insolvency Court, 

regarding act of insolvency, 54, 


property— upon 
162 62. 370 
the estate does 


I the Official Receiver, 380 | Warrant Case 


of objection aa to want of leave 
of Court, 186 
Warrant 

of arrest. 122 

Court can give delivery — for put- 
ting purchaser into possession. 

59 

I for arrest of person refusing in- 

I formation, 397 


son* interest do not— on the ad I a case under »ec 69 is a. 440 
judication of father, 171-72 I Warrant of possession 
insolvent estate may be vested) execution of, 45 
»n stranger on annulment. 240, Wife 
242 43 see Mahomedan wife 

'esiing relates back, 371 gift to, 321 

veiling of properly in summary right of — paying preiniums on 
administration. 455-36 the policy of her husband, 4 1 1 

Vesting order, 164, 370. 371 Wdful neglect 

effect of, 164 no charge for— to maintain, upon 

maybe an abuse of processes, 33 bankruptcy, 276 
vesting of estate when adiudica- Will 

tion is by OfSelid Receiver, insolvent’s right to surplus may 
^ 480 89 (footnote) be devised by, 4I9 


76S 


TUE PROVUvCL\L INSOLVENCY \CT 


Williosne*! 

declaration of, 100, 103 
Withdrawal, of petition, [06 
of Cases, 47, 48 
appellate Court's power of, 48 
effect of order of, ]07 
infant can withdraw, 107 
leave to withdraw cannot be 
limited by condition, 107 
leave to withdraw is discie 
tionary, 108 
of proceeding. 47, 48 
no withdrawal after adiudica* 
tion 107 

no withdrawal without leave, 
106 
Witness, 

expenses of, 400 

residing 200 miles away, {29 

summoning and attendance of. 

Ml 


Witness — fConld ) 

summoning and examination of 
— lor discovery, 400 
summoned for private examina- 
tion, 401 

when may be lepresenled by 
legal praetioner, 401 
Words and expressions 
interpretation of, 12 
Workman’s Compensation Act 
compensation payable under, 406 


Written instrument 

interest for debt payable by. 292 


z 


Zemindar 

not an agriculturist, i97 
of Oudh, if a secured creditor. 






